fXhef ¢
January 20, 1983 %% SECY-83-28

For:

From:

Fren?®

POLICY ISSUE

(Notation Vote)

The Commissioners

Sheldon L. Trubatch
Acting ~ssistant General Counsel

Subject: FOIA APPEAL 82-A-20

Purpose: To recommend that

(=

—

Discussion: On July 11, 1981, Barbara Stamiris, a

participant in the Midland proteeding on
soils construction (OM-OL procied=-

ing), 1/ requested, pursuant ¢0 the
Freedom of Information Act (FOlh), a
copy of a Proposed Stipulation between
the NRC and Consumers Power Company
regarding quality assurance issues at
the Midland site. [Attachment 1.] On
July 6, 1981, the NRC withheld the
document in its entirety contending that
its release could distort the Licensing
Board's ultimate decision on the soils
construction matters in issue.
[Attachment 2.)

That proceeding was initiated in March 1980, in
response to a request by the licensee for a hearing on
a December 6, 1979 Order issued jointly by NRR and I&E.
That Order prohibited CPCo from performing certain soil
related activities pending approval of amendments to
the construction permits, The Order was based on
investigations regarding deficiencies in quality
assurance related tc soils construction activities.

CONTACT: Information in this record was deleted

Gary M. Gilbert, SECY N 8
634-1435
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In October 1982, Mrs. Stamiris requested
the NRC to reconsider the denial or, in
the alternative, appealed the denial.
[Attachment 3.] 7%lhe NRC treated her
request as a new FOIA request. On
October 13, 1982, the NRC again denied
the request, noting that since an
initial decision had not been issued in
the Midland proceeding, the ra.i nale
for withholding continued to b valid.
[Attachment 4.] Ms. Stamiris is now
appealing that decision. or the
reasons discussed be\md,[’—;: believe that




s=m==nalysis:

The NRC staff also withheld the document
under Exemption 4 on the basis that the
"proposed Stipulation is privileged
information in the form of an attorney
work product which reveals strategies
developed by Consumers Power ~ompany in
preparing for legal action."

In her appeal, Ms. Stamiris challenged
the applicability of Exemptions 78 and
4. [Attachment 5.] She asserted that
the Proposed Stipulation fails to meet
the criteria of Exemption 7B because it
is neither an investigative record nor
was it compiled for law enforcement
purposes. Ms., Stamiris also asserted
that Exemption 7B was inappropriate
because that exemption was designed to
protect individuals by preventing
prejudicial pretrial publicity.

With regard to Exemption 4, Ms. Stamiris
contended that the exemption applies
only to trade secrets and commercial and
financial information, and not to
attorney work product.

————

We believe that
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/ In view of

we recommend

Recommendation:

11t

Trubatch
Acting Assistant General
Counsel

Attachments as stated

Commissioners' comments or consent should be provided directly
to the Office of the Secretary by c.o.b. Friday, February 4,
1983,

Commission Staff Office comments, if any, should be submitted
to the Commissioners NLT Friday, January 28, 1983, with an
information copy to the Office of the Secretary. If the
paper is of such a nature that it requires additional time
for analytical review and comment, the Commissicners and

the Secretariat should be apprised of when comments may be
expected.
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June 11, 1981

Joseph M Felton
Director, Division Rules & Records

Nuclear Regulatcry Commlission

Dear Mr. Felton,

This Is a Freedom of Information Act Reguest for a document
in possession of the NRC, which came from Consumers Power Company

as a part of the 50-329 50-330 O & OL Proceeding for the Midland

Plant,

! first learned of the existance of this document on May 6,
1981 from Mr. Wm, Paton. It Is a proposed stipulation or document
proposing terms of a compromlse or agreement between the NRC and
Consumers regarding Quality Assurance Issues In this "soil settle-
zent™ hearing. As a pro se Intervenor, and full party to this
proceeding, I belleve I have every right to sce this document and

consider It essential to my case, despite its being stamped "confi-

dential™ and considered as such, ! belleve this document was receive.

by Mr. Paton of the NRC sometlme between Lpril 29, 1981 and May 6,

1981, although 1 cannot be certaim of these dates,

1 have waited untlil ! was sure that the "QA Stipulatlion”propc:

and Its affect.on my Intrests did take place, Having received the
proposed stipulatlion today, 1 have been glven until June 24, 1981
by Judige Bechhoefer of the ASLB, to set forth my objections to It
in writing, Due to these time constralints, I would appreciate your

reply as soon as possible, to this FOIA request,

Sincerely,
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July 6, 1981

Ms. Barbara Stamiris :
£795 N River IN RESPONSE REFER

Freeland, MI 48623 TO FOIA-81-227

Dear Ms. Stamiris: ,/”),,

This is in response to your letter dated June 11, 1981, in which you ~
requested pursuant to the Freedom of Information Act, the document
proposing terms of a compromise between the NRC and Consumers Power
regarding quality assurance fssues in the Midland proceeding.

The NRC is in possession of an eight page CONFIDENTIAL PROPOSED QA
STIPULATION which is the subject of your request. This document is a
record which is part of the NRC's ongoing enforcement proceeding involving
Consumers Power Company and their Midland Plants.

As you may be aware, exemption (b)(7)(B) of the Freedom of Information
Act protects from disclosure material which would “deprive a person of &
right to a fair trial or an impartial adjudication.” This protection
extends to corporations as well as individuals. See, 5 USC section
551(2). As the Attorney Gener2l's Memcrandum on the 1974 Amendments
explains, the provision operates to safeguard a Titigant when "the
release of damaging and unevaluated information may threaten to distort
an administrative judgment in a pending case.” 1974 Attorney General
Memorandum at 8.

The facts in the Midland case threaten such a distortion. In the present
case a quality assurance stipulation, signed by the NRC and Consumers
rower Company and submitted to the licensing board, still awaits approval.
The stipulation the board has before it is the result of several montas
of negotiations between the NRC and Consumers Power Company. GCxposure

of previous drafts of stipulations without exposure to the process under
which thase drafts were developed can severely distort the perception of
the board as to the merits of the present stipulation. It may prompt

the board to second guess the posture of the parties and involve the
board in the negotiation process. This is the type of situation exemption
(b)(7)(B) was intended to prevent. Therefore, this Proposed Stipulation
is being withheld pursuant to exemption (b)(7)(B) of the Freedom of
Information Act (5 U.S.C. 552(b)(7)(B)) and 10 CFR 9.5(a)(7)(ii) of the
Commission's regulations. ..



Additionally, the Proposed Stipulation is being withheld pursuant to GL'
exemption (b)(4) of the Freedom of Information Act (5 U.S.C. 552(b)(4)

and 10 CFR 9.5(a)(4) of the Conmission's regulations, Exemption (b)(4

is applicable here as the Proposed Stipulation is privileged information

in the form of an attorney work product which reveals strategies developed

by Consumers Power Company in preparing for legal action.

Pursuant to 10 CFR 9.15 of the Commission's regulations, it has been
determined that the information withheld is exempt from production or
disclosure and that its production or disclosure is contrary to the
public interest. The person responsible for this denial {s Mr. Thomas
F. Engelhardt, Acting Executive Legal Director.

This denial may be appealed to the Commission within 30 days from the
receipt of this letter. Any such appeal must be in writing, addressed
to the Secretary of the Commission, U.S. Nuclear Regulatory Commissiun,
Washington, DC 20555, and should clearly state on the envelope and in
the letter that it is an "Appeal from an Initial FOIA Decision."

Sincerely, -
Ve

|

J. M.‘Felton, Director

Division of Rules and Records
Office of Administration

-
-
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October 1, 1982

J.M. Felton
Division Rules & Records
Office of Administration

Dear Mr, Felton,

This Is an appeal to the July 6, 1981 denlal of my June 11,
1981 FOIA request for the eight page CONFIDENTIAL PROPOSED CA STIPs
ULATION (FOlA=- 81-227). This appeal is filed pursuant to the FOIA
Act and your letter of August 20, IS81 In which you Indicated that
I should ™ feel free to submit a recuest for reconsideration ™ at
a later time.

Accordingly, ! submit the appeal at this time, I look forward

to hearing from you as soon as possible within the twenty days allowe

S!ncerely, 5

Barbara Stamiris
Intervenor OM-OL Proceeding
Midland Plant

ed by law,

5795 Ne River
Freeland, Mich. 48623

¢c: Mr. Se Kohn
Gov. Accountabllity Project




UNITED STATES a
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D. C. 20558

August 20, 1981

Ms. Barbara Stamiris
5795 N. River
Freeland, MI 48623

Dear Ms. Stamiris:

This is in reply to your letter dated August 12, 1981, in which you
requested an extension of time for filing an appeal, if necessary, in
connection with your Freedom of Information Act request for a proposed
QA stipulation in the Midland proceeding. Access to this document was
denied to you in my letter dated July 6, 1981 (FOIA-81-227).

[ have been informed that hearings are currently being scheduled through
December, 1981 in connection with this proceeding. Therefore, I must
deny your request for an extension at this time due to the administrative
burden it would place on this office.

If you decide tc seek the denied document wnen 2 decision has been
reached in the proceeding, please feel free to submit a request for
reconsideration at that time. ‘

Division of Rules and Records
Office of Administration




August 12, 1981

J«M. Felton, Director

Dive Rules & Records

Office of Administration

U.S. Nuclear Regulatory Commission

Dear Mr, Felton,

1 received your July 6, 1981 denlial of my FOIA request
for a confidential proposed Q.,A. Stipulation in the Midland ,
Michigan 50-329, 50-330 OM-OL Proceedinge

I have decided not to pursue what [ belleve Is my right
to see this confidential document, unless I am compelled to
appeal the Initia} decision rendered in the OM=-OL Proceeding.
If 1 should decide to appeal the OM-OL Proceeding however, this
confidential proposed C,A. Stipulation would be an important part
of my casee.

. Therefore 1 now seek an extension of time in which to

file an POIA appeal for this document, In the hopes trat such
an appeal will not be necessary.

1 seek that I be allowed 20 days beyond the receipt of
an initlal deci.lon in the OM=OL Proceeding in which to file the

FOIA appeal for this document If necessary.

Sincerely,

Parbara Stamiris
5765 N. River
Freeland, Mich. 48623
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(FOIA 81)

Secretary of the Commission
U.5. Muclear Regulatory Commission
vashington D.C. 20555

Dear Secretary:

This 4s an appeal from an initial FOIA decision, 81.227, issued
July 6, 1981 and reaffirmed Cct, 8,1982 according to understandings reached
between myself and Mr, Shomaker of OELD, The new FUIA denial, 82.477, will
be issued on October 13,1582 for procedural clarity, although the issues
and responses remain the same. according to Mr, Shomaker, At 3y request
Mr, Shomaker read ms the Cct, 13,1582 denial letter over the phone, All
related correspendence is attached,

In phone conversations on Oct, 7 and 8, 1982, Mr, Shovaker and I
discussed the status of the FOI. reguests, Although I had originally in.
tended to wait the cutcome of the Midland OM.OL proceeding to appeal the
FCIA denial (8.12.81 letter), the unexpected turn of events in this case
makes the ;gquost.ed Confidential Proposed QA Stipulation of renewed interest
to me 4in 1582,

Those recent events which motivate my appeal at this time include the
‘reopening of the recor on QA by the NRC so as to allow Mr, Keppler to '
reconsider his QA testimony of 1981 (7-7-82 ASLB memo), and the subssquent
consideration by the NRC of & second stipulation or QA solution addressing
the new GA problems of 1982 (7-12-82 ASLB memo).

I fear that the terms of the first QA Stipulation from 1581, in question
here, will increase the likelihood of the NRC negotiating a new QA agreememt
with Consumers, The Confidential Proposed QA Stirulation thus has the
potential to undermine the essence of the (M.OL hearings 4f the new KRC/CPC
agreements made for confidential reasons allow the soils remedial under.
pinning work to proceed prior to ASLE resolution of the guestion of QA
implementation posed in the December €, *979 Order regarding the soils
issues,

For these ultimats public health and safety reascns, I cnce agaiz seek
sccess to the 1581 Confidential FProposed QA Stipuiation as soon as possible
within the twenty days from the NRC's Cet, 4, 1982 receipt of my Oct. 1, 1562
Appeal. The urgency of my reguest is due to the Cctober 29, 1982 submission
date for NRC QA testirony and the November 30, 1382 QA hearing dates in the

M.OL prooseding,

My responses to the cited exemptions of the 82-477 denial repeating
those of the 81.227 denial will be forthcoming,

Sincerely, s &
ce: B, Shomaker, CELD Barbara Stamiris

S, Echn, GAP 5795 N, River
Pa.rtiee'm-m. Proceeding Freeland, Mich, 48623
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October 13, 1882

Ms. Barbara Stamiris
5795 N River
Freeland, M] 48623

IN RESPONSE REFER
TO FOlA-82-477

Dear Ms. Stamiris:

This is in response to your letter dated October 1, 1982, in which you
sought reconsideration of the Nuclear Regulatory Commission's July 6, 1981
response to your initial Freedom of Information Act request of June 11,
1981, In both requests you have sought a copy of an eight page CONFIDENTIAL
PROPOSED QA STIPULATION -- 2 document proposing terms of a compromise
between the NRC and Consumers Power regarding quality assurance issues in
the Midland proceeding. Since requests for reconsideration are not strictly
speaking a form of request for information pursuant to the Freedom of
Information Act, Mr. Edward Shomaker of the Office of the Executive Legal
Director contacted vou on October 7, 1982, to try and clarify the scope and
form of your request. Mr. Shomzker has indicated that you agreed that this
office can consider your October 1, 1982 request for reconsideration as a new
FOIA reguest for the stipulation document and that you are making this
recuest now because (1) you wish to guery whether the basis for the NRC's
withholding the subject document has modified since July 6, 1981; and (2)
you believe that this document would be valuable to you in preparing to
comment upon some remedial QA actions that are being proposed in relation to
the Midland facility.

Acting upon your request, Mr. Shomaker contacted the NRC attorney in the
Midland proceeding, William Paton, and coordinated with the attorneys who
cenerated the subject document at Isham, Linceln & Beale in Chicago,
I11ino1s. Both these parties have indicated that an initial decision has
not been rendered in the Midland OM-OL proceeding and that the document
continues to be privileged information in the form of an attorney work
product which reveals strategies developed by Consumers Power Company in
preparing for lecal action. Accordingly, the rationale for withholding
explained in my letter of July 6, 1981 (copy attached), continues to be
valid. Therefore, this proposed stipulation is being withheld pursuant to
erxemptions (b)(4) and (b)(7)(B) of the Freedom of Information Act [5 U.S.C.
552(b)(4) and 57)(8)] and 10 C.F.R. 9.5(2)(4) and (7)(ii) of the Commission's
reculations,

-



Pursuant to 10 C.F.R. 9.15 of the Commission's regulations, it has been
determined that the information withheld is exempt from production or
disclosure and that its production or disclosure i
The person responsible for this denial

interest.

Executive Legal Director.

This denial may be appealed to the Commission within 30 days from the

Any such appeal must be in writing, addressed to
mmission, U.S. Nuclear Regulatory Commission,
» and should clearly state on the envelope and in the
"Appeal from an Initial FOIA Decision.™

receipt of this lette

Washington, DC 20555
letter that it is an

Enclosure:
7/6/81 letter

Distribution:
DRR Rdg

DRR Subj
EShomaker
PGNorry
WPaton

Reed

Carr

JMFelton

PDR
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the Secretary of the Co

s

Sincerely,

(Signed) I M. Pefog

J. M. Felton, Director
Division of Rules and Records
Oifice of Administration

$ contrary to the public
is Mr. Guy Cunningham, the

</ JOELD [ oep” T
;. EShomaker:roj HBRagan |
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{ FParbara Stemlris
Intervenor 50-32%,
50-330 OM~OL Proceeding
5795 N. River
Ffreeland, Lilch., 48623
Cctober 27, 1982

Secretery of the Commission

'S, Wuclear Pegulatory Comaisslion

Washingttn D.C. 20555 re: FOIA Appeal 81-227
and 82-477

Dz2ar Secretary:

Please regard this letter as a supplexent to my appeai of the
Huclear Regulatory Commission's cdenial ¢f ny Freedom of Information
Act recuest of 6/11/61 (FOIA 81-227); %o the reaffirmation of this
recuest dated 1013/82 (FOIA 82-477); and to my appeals of these
recussts dated 8/12/81, 10/1/32, ane 10/13/82.

The orlginal FOIA recuest and all subsecuent correspondence

cubmitied to the NRC by Lonsumers Power Cozpany regarding Cuallity
~ss3urance a2tzguacy In the Liidland nuclezar plant "soil settlement”
proczeding (herelnafter Stipulation).

Thz recuested document contains the conflicential teras of
the "3C/Consuners Power Zompzny agreement upon which the 6/5/81
public CA Stipulation is based (attached). Consumers Power Company
g;rzec to tris Stipulation upon receiving the NRC's “reasonabdle
assurance” Judgement for Zuality assurance adecuacy contalnecd In
James Hezpoler's OM-OL testimony (p. 1%6%).

ily 8/11/81 FOIA recuest was cenied in a 7/8/81 letter from

J.l.Felton 27 the NRC. This FOIA denial znd the reasons Justilying

trhz cenial were reaffirmed In a 10/13/82 letter from Mr. Felton.
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FOl4 Apreal
fiidianc

Mr. Felton cited two exemptions Justifying his denial
of the FOIA request. He also asserted that the release of the
Stipulation was not in the public interest, and therefore
not disclosable under Nuclear Regulatory Commission (NRC)
guidelinea. The two POIA exemptions cited were 5 U.S.C.
552(b)(4), which concerns "trade secrets and commercial or fin-
ancial information obtained from a person and privileged or
confidential,™ and 5 U.S.C. 552(b)(7)(B) which exempts certain
"i{nvestigatory records compiled for law enforcement purposes,
but only to the extent that the production of such records would...
deprive a person of a right to a fair trial or an impartial
adjudication." Mr. Pelton also denied release of the
Stipulation under 10 CFR 9.9(a) which allows for the release
of otherwise exempted informatiocn if disclosure 1s "not
contrary to the public interest and will not adversely affect
the rights of any person..."

This appeal letter wi;l sbow that both exemptions to

+he FOIA have been missapplied and have no beariﬁg on the Stipulation

given the facts of this case. The use of these exempt

P
S - — -

public policy, public interests, and the congressional intent
.cf “ne FOIA. Furthermore, release of the Stipulation will
further the public interest in the construction a safe
nuclear power plant , and further the public interests of

the citizen s surrounding the Midland nuclear plant. No

1ons has gontravenec
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FOIA Aggeal
idlan

person's rights or interests would be "adversely affected"
through the release of the Stipulation. Thus the disclosure
of th- “+ipulation 4s’' not only required under law, it 1s

also required under NRC policy.

I. Exemption (b)(7)(B) is not Applicable or Relevant to
the Stipulation. The Exemption was Misappled apd can not
be used to Withhold Release of the stipulation under the FOIA.

In order for a record or file Yo be exempted under
§ U.S.C. 552(b)(7)(B), it must meet a three part test. If it
fails to meet any part of this test the record cannot be withheld.
The records must be both "investigatory" and "compiled for a law
enforcement purpose,”™ to be covered under any of the subsections
of Exemption (b)(7). 1In order to be covered by subsection (B)
of Exemption (b)(7) the record must further "deprive a person
of a right to a fair trial or an impartial adjudication.”

Irons v. Bell, 596 F.2d 468 (1979); Gregory v. Federal Deposit

Insurance Corp., Civ. No. 78-1702 (D.D.C. March 29, 1978);

120 Cong. Rec. S 9336 (daily ed., May 30, 1974); Education/

Instruccion, Inc. v. HUD, 471 F. Supp. 1074 (1979), Church of

Scientology v. Department of the Army, 611 F.2d 738 (1979).

In his July 6, 1981 letter Mr. Felton falls to even

t.leg: that the requested Stipulation was either an "{nvestigatory"

record, or "compiled for law enforcementpurposes.” Felton's

failure to make the allegation is not suprising. Clearly the
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FOIA Appeal
Midiand

Stipulation is not an "investigatory record." It is a document
submitted by a private corporation in anticipation of a
valuable benefit. As the Stipulation is not an investigatory
recor;, it can not be exempted under (b)(7)(B).

Furthermore, the record was not "compiled for
law enforcement purposes." The standard for such purpcses
gas been well def}ned - it applies only to infermation compillied

 for a demonstrated law enforcement purpose, Scientology v. Army,

611 F.24 738,748 (1979); Irons v. Bell, 596 F.2d 468 (1979).

The courts have consistaﬁly held that investigatory documents
with no law enforcement component are not exempted, such as

eivil rights monitoring reports, see Sears, Roebuch and Co.

v. GSA, 509 F.2d4 527 (1574); law enforcement manuels, Cox v.

e e e b

Dept. of Justice, 576 F24 1302 (1978); union authorization

cards, "~-nittee on Masonic Homes v. NLRB, 566 F.2d 214 (1877).

As the Stipulation was neither an "{nvestigatory"
recordror a record "compilied for law enforcement’ purpcses,”
Exemption (b)(7)(B) 4is not applicable. Even assuming the,
Stipulation was an investigatory record compiled for law
*enforcement purposes, the Stipulation still fails to overcome
the third burden - "depriving a person of a right to a fair

trial or an impartial adjudication.”
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Mr. Felton claims that subsection (b3(7)(B) 1s relevant
because the FOIA applies to "corporations as well as
individuals,” theredby implying that corporation s have similar
privacy 1nterésts as individuals and (b)(7)(B) is designed to
pr-tect these'interests. Felton also aserts that this
exemption applies to administrative hearings as well as
to jury trials, and the release of the Stipulation might
"distort the perception of the board" and "prompt the board to
second guess the posture of the partles and involve the board
in the negotiation process.”

Felton's application of (b)(7)(B) is completely erroneous.
His implied assumption that corporaticn s and individual s have
similar privacy interests protected under the exemption is
wrong. Equating the standard used to protects a person's
interests before a criminal trial and before an administrative
proceeding as in any way similar, is wrong. His fear that the
release of the Stipulation might "distort" the board's perceptions
ts unfounded, and runs counter to the NRC's rules of evidence.

Although the case law on subsection (b)(7)(B) is scarce,
the type of interest protected by this subsection can be
analogized to the privacy interests protected in (b)(7)(C)
which denies disclosure of information which would "constitute
an unwarranted invasion of personal privacy." As the

case law under this exemption clearly points out, the types of

privacy or secrecy Iinterests protected are dissimilar in cases
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of people and cases of corporations. It is wrong to analogize
{nformation which may hurt the reputation of an individual and
thereby prejudice him or her at a trial, and similar information
dealing with a corporation. The courts have consistantly held
that the standard for protection of'a'corporation is much lower
than the standard for an individual. In fact, a Eorpdration is
not even extended any of the privacy interests protected by
(p)(7)(C). The courts have held that this exemption has no

application to corporations, see e.g. Public Citizen v. HEW,

477 F.Supp. 595 (1979); Robertson v. Dept. of Defense, 402 P.Supp.

1342 (1975); Ferguson v. Kelly, 455 F.Supp. 324 (1978).

Felton completely misinterprets the correct standards
to be used in determining the application of the exemption
at an administrative hearing as opposed to at a jury trial.

Ar adr nistrative hearing is not a Jury trial, and the standards
used to protect a person f{rom prejudice in these two radically
different forums is likewise different.

An administrative hearing is comprised of a pannel cof experts,
not lay jJurors often completely unfamilar with the subject matter,
the case law, and the traditions of the judical process. What

‘may be highly prejudcial to a lay jury is often dismissed as
{rrelevant to a pannel of experts. The courts have recognized
the ability of administrative judges to insulate themselves from

otherwise prejudical remarks. In Education/Instruction, Inc.,

v. U.S., 471 P.Supp. 1074 (1379), the court held that exemption
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(b)(7)(B) was primarily a protection against prejudical publicity
in criminal proceedings and has little significance in civil
court or administrative hearings: "...prejudical publicity has
little significance in administrative proceedings..."

Felton's letter demonstrates 3 clear misunderstanding of

basic rules of evidence and NRC administrative procedure.
Felton claimed that the Stipulation would violate Consumers
Power's right to & fair ajudication because: "Exposure

of previous drafts of stipulatizns without exposure to the process
under which those drafts wer: develped can serverely distort
the perception of the bcard as to the merits of the present
Pstipulation..." This statement rests on two incorrect
‘assumptions - first, that the Stipulation will dbe accepted
into evidence, and Second, that if it is accepted into evidence,
the witness at the proceeding will not be able to explain

any: possible unfair prejudice contained in the Stipulation.

The NRC's regulations regarding submissionof documents into
svidence are clearly spelled out in 10 C.F.R. 2.743. The
erceptance of evidence is predicated on a three part test. The
d~cument must be "relevant," "material”™ and "reliable."

If the document fails any part of this test, it cannot be admitted
into evidence at the proceedings.

First, no unreliable information can be admitted into evidence.
If the evidence is not sufficiently self-explanatory, it can only

be admitted into evidence by a witness who is gqualified to
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Felton also alludes to the fact that a hearing is presently
nending, and the final stipulation 1s still "awaiting approval"
as a factor in applying the (p)(7)(B) exemption. Felton cites
no case law or no portions of congressional debate to support
this misleading assertion. There are no cases which support
Felton's position, and the history of the exemption completely
negate< »is assertion. Subsection (B) was added to exemption
(b)(77 4n 1974 as a means of narrowing the exemption. Prior
to 1974 a number of courts allowed a broad reading to the
definition of "investigatory records”. Exemption 7 was
explicity narrowed in order to.restrict withholdings under
this exemption, 120 Cong, Rec. S 9336 (daily ed., May 30,

1974). Only information contained in six very explicit
subsections of exemption 7, (b)(7)(B) being one of the
subsecsions, could be withheld from public view. The Su. preme
Court has recognized that this narrowing process was the prinary
intent of the 1974 amendment to the exemption: ", ..the thrust

of congressional concern in 1ts amendment of Exemption 7 was to
make clear that the Exemption did not endlessly protect material
simply because it was in an investigatory file," NLRB v.

Robbins, 437 U.S. 214,230 (1978). There is no specific

categery or subsection in exemption 7 relating to the withholding

o7 oren investigatory files or investigatory files relating
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zo reniing litigation. The very existance of subsection (b)
*4){3) cresuposes that material relat ag to a pending hearing

s» “wis) pan be released, and only exempts 2 small portion of

+ness Ttles which are (a) investigatory; (b) compiled for a

i2u en’srsazment purpose; (¢) and would "deprive a person of a

=tzat /20 2 fair trial or anxapart‘aladjudication, none of which

\
zoply in this case.

In fact,!in ruling upon the public OA Stipulation, the ASLB
2zcepted only Parts I and 2 of the Stipulation, declining to rule
unon Part 3 concerning CA adecuacy until hearing tes! urony and
recziving evidence on that subject., (See attached Ruling) The Eoard's
recu2st for relevant and materiz] evidence on the NRC's position
sonceraing "rezsonable assurance” of OA ade~uacy makes disclosure
thz resuvssted docudent necessary to a coadlete publlic record,-.

=+, Felton's use of EZxemption (t)’7)(B)is erroneous.
{1} The exemption only covers "investigatory" records

sonziled for "law enforcement purposes." As such, the

Ssizulation, which was not ccnpiled as part of an

4

nvestigation, or for lav enforcement, is not covered

o

* (5)(7) (B). The Stipulation was a document voluntarily

e.-ri<ted to the NRC from a private corporation with the

fn

enticipation of receiving a valuable benefit
{z) The standards under (b)(7)(B) for corporatiqps and

4vwi2+v+4duals are not identiczl.

"%} The Stipulztion will not prejudice an administrative
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(4) The standards for prejudicing an administrative hearing
are not identical to that of 2 trial by jury.

(5) The NRC rules of evidence will protect the NRC or
Consumérs Power from any prejudice resulting from release
of the Stipulation.

(6) 1If the Stipulation is not reliable, relevant,and
material, it cannot come into evidence.

(1) If the Stipulation is relevant and material, it

must be released to protect the interests of the publie,
and the rights of the intervenors to a fair and impartial
hearing.

() The fact that hearings are presently pending is

not relevant given the facts of this case.

I11. Exemption (b)(Y4) is not Applicable or Relevant to the

Stipulation. The Exemption was Misapp ‘ed and can not
bB used to Withhold the Reilease of the Stipulation.

The second exemption cited by Mr. Felton in his

July 6, 1981 letter as Jjustifying the NRC's refusal to

disclose the Stipulation is (b)(4), which exempis "trade

cecrets and commercial or financial information obtained
from a person and privileged or confidential,” from
disclosure, 5 U.S.C. 552(b)(4). This exemption has been

sumrletely misapplied, and is not relevant to the facts

of the present case.
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Felton states that the Stipulation is "privileged information
in the form of attorney work product,” and thereby exempted

through (b)(4). But attorney work product is not covered

by this exemption. This exemption applies only to "trade
: I
secrets” and "commercial or financial" information. Attorney

work product is explicitly excluded from its scope.

Felton has made no attempt to portary the Stipulation
a; either a "trade secret™ or as "commercial or financial"
information. 1In fact, the Stipulation is nothing of the kind.
It 4s a document concerning important soils issues and quality
assurance i{ssues and problems suffered at the Midland site.
Because the Stipulation 1is neitﬁer a "trade secret’'ror "commercial
or financial” information, the exemption has been misapplied.

The courts have been very clear that only trade secrets
and commercial or financial information are covered by this

exemption It dces not apply to other types of information, see e.g.

Board of trade v. Commidity Futures Trade Committee, 627 F.2d

302,405 where the court stated that the "plain language"

of Exemption 4 restricted its use to trade secrets and comme-

ercial or financial information. In County of Madison v. Department

of Justice, 641 F.2d 1036,104z (1981) attorney work product was

explicitly excluded from exemption (b)(4).
¥r. Felton apparantly misread this exemption in precisely

the fashion the courts have warned against. 1In Brockway v.

Denastment of Air Force, 518 F.2d 1184,1189 (1974), the court
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explained the origins of this misreading:
"The tendency has been to grant little weight to these
passages from reports (i.e. congressional history) on the
theory that the passages (which support a broad reading of
exemption 4) were taken from previous congressional reports
on an earlier draft of the Freedom of Information bill which

in fact exempted confidential, non-commercial and non=

financial matters." (emphasis added)

Thus attorney work product has been explicity excluded
from coverage under exemption (b)(4). The misapplication of
the exemption has been explicity warned against in numerous

’.cases, see e.g. National Parks & Conservation Ass'n v. Morton,

498 F.24 765 (1974); Consumers Union v. Veterans Administration,

301 F. Supp. 796 (1569); County of Madison, supra, at 1189
(1981).

Significantly, even if the material requested was commercial
or financial, and was given to the NRC on a strictly confidential
basis, the Stipulation still would not be included within
exemption (b){4).

It i1z well-settled law that information given to a

- federal agency under a promise of strict confidentiality is not
automazically exempted from the public under the FOIA. In
Petkas v. Staats, 501 F.2d 887 (1974) the court held that a

..

promise” of confidentiality cannot itself defeat the right

of disclsoure. Even before the 1974 amendments to the FOIA, the
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courts were clear that information given to the government, even
{f confidential and related to commercial or financial

matters, is not automatically exempt under exemption (b)(4):
"The Board, citing the Attorney General's memorandum of 1967,
mainté%ns that Exemption 4 applies to any information given the
government in confidence. But this interpretation tortures

the plain meaning of Exemption 4..."Getman v. NLRB,

450 F.24 670 (1971) at 673. Also see Dept. of Air Force

v. Rose, 425 U.S. 352,371 (1976).

Information given to the government in order to satisfy a
statute or regulation, or to obtain a2 valuable economic benefit,
are not exempted from disclosure by exemption (b)(4). The
exception to this general rule 1s information which would
hurt a corporation's competitive standing or reveal a trade

secret. In National Parks v. Morton, 498 F.2d 756 (1874),

the sourt held that information given to the government
in order to obtain an economic benefit was not covered
by exemption (b)(4), despite the fact that it was given in

conftdence and contained financial information: "...since the

concessioners are required to provide this financial ‘nformation to

the government, there 1is presumably no dan ger that public: ..

disclosure will impair the ability of the Government to

obtain this information in the' future,” 498 F 2d at 770.

Consumers Power Company must give the NRC certain information

in order to comply w itk the law and obtain a valuable financial
| !
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benefit - the operation of a nuclear power plant. Consumers
Power gave the NRC the Stipulation in anticipation of a valuable
benefit. These reasons clearly place the Stipulation outside
of even the type of commercial or financial information the
exemption was designed to protect.

As stated above, exemption (b)(4) does not apply to
attormy work product. The FOIA exemption which does apply to
attorry work product is completely inapplicable. Although
Mr. Felton correctly did not use this exemption [ 5 U.S.C.552
(b)(5) ], it 1s important to distinguish it in order to avoid
confusion.

Exemption (b)(5), which covers attorney work product, exempts
"{nter-agency or intra-agency memorandums Or letters which would
not be available by law to a party other than an agency in 1it-
{gation with the agency." This exemption only covers "inter-
agency" or "intra-agency" material, and does not cover
attorney work product submitted to the government by a private

corpor .ation or law firm, see e.g. NLRB v. Sears, 421 U.S. 132

(1675); Federal Open Market Committee v. Merrill, 443 U.S. 340

(1979); County of Madison v. Dept. of Just.ce, 641 F.24d

1036 (1581). The exemption was designed to protect "the
exchange of ideas among agency personel,” H.R. Rep. No.

1497, B9th Cong. 2d Sess. 10 (1966), Ryan v. Dept. of Justice,

617 F.2d4 781 (1980).
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Because the Stipulation was the product of a Consumers
Power astorney, it is outside of the statutory languge and
outside the scope of the exemption.

The courts have also been clear that exemptions (b)(¥)
and (ﬁe(S) are not inte=changeable. If a private attorney's
work product is not covered by (b)(5), it also is not covered
by (b)(#): |
fa "The government's plea that it should be able to guarantee
confidentiality for its dealings with special nongovernment
parties would be more properly courched in argument that the
relevant provision here instead is exemption four (as
opposed to exemtion 5), which excepts from disclosure
‘4nformation obtained from a person and privileged or
confidential.' This position would be countered, however,

by exemption four's limitation to ‘commercial or financial

{nformation.” County of Madison, supra at 1042,

The County of Madison case is right on point. The

United States attorney had confidential dealings with the attorney
for the Oneida Indian Tribe. Information obtained from these

confidential meetings were held outside of both exemption '

(b)(4) and (b)(5). In the case at bar, the Stipulation is

outside of the (b)(4) exemption because the material is not
"finaieial or commercial," and it 1s outside the (v)(5)
exemption because it is not an "{nter-agency or intra-agency"

memorandum.



The courts have held that even if the government stood
to benefit from the conducting of confidential negotiations,
still the material(s) from these attorney negotiations
would not be covered by exemption (b)(&) or (b)(5):
", ..the Oneidas approached the governnment with their
own interest in mind. While they came to parley, they were
past and potential adversaries, not coopted colleagues.
We recognize that the government also stood to benefit
from a ;uccessrul settlement, but we believe that expanding
exemption five to include self-seeking petioners 'within'
agencies would do mere vio%ence to statutory language than

congress' direction permits." County of Madison, supra.

at 1040,1041.

Again, the facts of the two cases are nearly identical.
Consumers Power and the NRC were "past and potential
adversaries," consumers Power approached the NRC for their
own interest, and the NRC was seeking to recognize a

"venefit from a successful settlement." But as County of Madison

plainly holds, neither exemption (b)(4) or (v)(5) is applicable.
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ITI. The FHelezse of the Stipulation will Serve the Publie
z’te:es and —ust e -eleased According tO NRC Regulations
£ver if Tne a:isulation was properly Withheld via (5)(7)(§f

and (o)(4&)

According to 10 C.F.R. 9.9(a), the NRC must release
docume%ts regquested under the FOIA, even if these documents

are properly covered by the various exemptions, if the

release of the materizl "is not contrary to the public interst and

will nct adversely affect the rights of any persons..." The
section of the Code of Federal Regulations which covers the
K2C is written in comrlete accordance with Supreme Court
decisons 2ndéd interpretaztions of the congressional intent
tehiad the F0IA. The Su preme Court has ruled that all of the
eyenstions to the FOI-: are discreticnary, and there are no

maniztory rules for disclosure, Dept. of the Air Force v. Rose,

525 U.S8, 332, 381 (197%2). Furthermore, all of the exemption's

‘e

0Ii nmust be nerrowly construed: ""...the exemptions
set “orth in tne TOIA are be be narrowly construed so 2s to

t.2ment the overz2ll legislative policy of cdisclosure, NLRB

7. Fobhins, 437 U.S. 2ik (1978), see also Kissinzer v.

tee, 443 U.S. 136,152 (1%30).

>, Telzen, in er unsupported zssertion, states that
dlszlosure o7 the Stirulation would be "contrary to the public

ani 315 misses arzuments for disclosure based on

 Ed
L
L
0,'
u
O
0
-
[
S

. No< only was nc evidenze cresented to explain
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2w this FCOIA reauesi would contravenz public policy, the

=3~ , in & 10/£/32 telephone conversation znd in the 10/13/82
letter, stzted that their refusal to relzase the Stipulation

w25 bas2d upon consultation with Consumer's law firm. The NRC
decision to withhold the document thus did not reflect ény regerd
for public policy. . as asserted,

*a fact,pudlic health and safety interests which rest in
the full and fair consideration of all relevant soil settlement
znd cuality assurance Issues in thz Cl-OL proceeding established
to resolve these Issues, can only be met by release of the Stip-
uletion in cuestion.

ts an Intervenor acting soiely In the public interest to ..

L

=s%e szfety at the Midland nuclear plant, I a3 denizd my

e X

- .
3~

-yt

"

s 2s 2 full party to the procezding zndthe public is deniec
thelir rigats to a full and fair coasideration of all relevant Issues

v -elng danied access to a document which concerns ihe resolution

"

5F tre key Issue of this proc2eding - the cuestion of CA adequacy- -

e

y the zgency acting in their behalf, thz NRC.

ifccording to NRC policy, resolution of the ultimate issues

L

tn

hearing the case, not

w

in

™

sroceeding are to be left to the A

tas NRT Staff. Public Service of InZisna, Marble Hill 182, ALAR 461,

7 NEZ, 315-313 (1878). Yet resolution of the ultimate issue In this
tne Jjvdgement on CA "reasonz>le assurancc™, has been usec as
& tzrgeining tool in the NRC/Consumers Powazr Company CA Stipulation,

Such - zoreements which make usz of public-safety QA decisions as
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elements of negotiation, based on confidential terms, vlo&ate ASLB
directives (see attached Ruling); NRC regulations limiting stlpula?
tions to "any relevant fact orthe contents or authenticity of sny
docuzent™ 10CFR 2,.753; and the public trust in the agencCy upon which
they mu;t depend, The NPC's denlizl of this. FOIA recuest can only be
viewed as an effort to protect themselves or Consumers Powcr Company,
which places these interests ahead of the publi{c health and sarety
!qterests they are charged with protecting.

The soil settlement Issues which are the subject of the Stip~
ulatlion are without ocuestion the most critical public health and
safety Issues at the ¥idland plant, Every najor safety systex at the
plant is affected by the sofl settlement problems, and their integ-
rity depends an the adeguate resolution of the related technical
and guality assurance cuestions at Issue here. The affected safety
Category I structures which have settled, cracked, and are subject
to extensive remedial support, surcharge, or underplinning measures
include: the Auxilliary Bullding (electrical penetration and feedwater
fsolation valvepit areas controlling the reactor core); the Diesel
Generator Bullding (emergency power supply); the Service Water Intake
Structure (supply of cooling water); the Forated Water Storage Tanks
(emergency borated water supply); and the Underground Safety Piping

) %
and Zondult (the electrical and coolling water lifelines of the plant).

# of these, the NGE, the SWS (portion on fill), and the BWST were
bequn after Consumers was aware of the sitewide soils problenms

set CPC Proposed Findings 3/15/82, p. 221 final sentence ‘and
18781678 commencement dates
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The extent and seriousness of these soil settlement problems
and thelr remediation i{s unprecedented in the nuclear industry. . ..
Director Keppler of Reglon II] has likened the soils remedial wor&
to the eguivalent of building a third reactor onsite., And the;ﬁSLq )
Judges have warned of the potential for "irreversible damage in .
sefety class structures” from the delicate remedial work, Yet rc;__
newed CA problems In this solls remedial work have caused the NRC
to recpen the CA hearing record In the ON=OL proceeding,

In the face of the disproven CA adeguacy assessment ' con-
tained In the 6/5/81 public QA Stipulation, and the numerous
previously misjudged signs of CA Improvement (L3P 74-71, ALAB 106,
ALAE 147) in Midland's pablic record, the time, has come for the NRC to
legy all the facts out to the public and to the Eoard regarding the
CA and solls !ssues at Midland,

Given the history of QA fallure at Midland, the importance of
the soilg CA Issues, and the manner In which the NRC CA Judgements
wezre used in stipulution agreements, the public has a compelling
interest in the release of the recuested Stipulation, No persons
rights will be adversely affected if the Stipulation {s released,
According to 10 CFR S.9{(a), such release {g mandated in the public
Intersst, even if the Stipulation was otherwlse exempt. In fact,
the public's rights will be seriously compromised if this important

document remalns secrets,
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In conclusion, the two exemptions citéd by Mr. Felton

as justifying his refusal to release the requested document

g ——— s

are badly misapplied, misleading, and have:féuysgging -
whatsoever on the case at bar. There are no other exemptions ‘
to the FOIA which would allow the NRC to refuse to disclosec the
requesgpd documents. NRC policy requires the Stipulation be
released even if the exemptions did apply.

As an intervenor in nuclear power plant proceedings before

the NRC, I have extraordinary needs and interests, protected by
the FOIA, NRC policy, and sound and ratiocnal public policy.
The Supreme Court of the United States has recognized interests _
such as those articulated in this request, as geprésenting the
very essence of the FOIA: "The basic purpose of the FOIA is to
ensure an informed citizenry, vital to the functioning of a
democratic society, needed to check against corruption and to
hold the governors accountable to the governed."™ NLRB v.
Robbins, 437 U.S. 214,242 (1978).

I hereby request that tae Stipulation requesied under the

FOIA be disclcsed to me without delay, pursuant to the Freedom

of Information Act, 5 U.S.C. 552(a)(6) and 10 C.F.R. 9.9(a).
If any or all parts of this appeal is denied, I plan to

take this matter to court.

Sincerely,

Barbara Stamiris

cC ) |
Government Accountability Project
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Ms. Ellen Brown
Nuclear Regulatory Commission
Waahington, D.C.

Re: FOIA Request for Documents in Consumers
Power Co. (Midland Plant, Units 1 and 2)
Pocket Nos, 50-324-0M, 50~330~-0M,
%50-329-0L, 50~-330~0L

|
Deaar Ms. Brown: |
|

On June 16, 1981 you informed Consumers Power
Company ("CPCo") that you received a request, pursuant to
the Freedom of Information Act (“"FOIAY), from Barbara
Stamiris for information relating to the etill ongoing
spettlement negotiations between CPCo and the Nuclear
Regulatory Commission ("NRC*) Staff in the above-captioned
proceeding ("Midland proceeding™). Ms, Stamiris, an inter-
venor in that proceeding, stated she neceded the material in
order to prepare her case for hearing.

Specifically, Ms. Stamiris reguested that the
NRC disclose a draft of a stipulation pertaining to the
quality assurance aspects of the case prepared by CPCo and
used in settlement negotiations between CPCo and the NRC
Staff. CPCo has always considered that document and any
information relating tc the negotiations in the Midland
proceeding between itrelf and the NRC Staff highly con-
fidential. This is to inform you that CPCo opposes any
disclosure of that document or related documents at this
time.

. The specific draft
stipulation was given to the NRC Staff under the express
condition that it be maintained in confidence and each sheet
of the document was clearly marked to indicate its con~-
fidential nature,.

CPCo submits that the POIA exempts such negotiation
material as & "record compiled for law enforcement purposes®



under 5 u.s.c. sss2() SR (-exemption () (7) (A7) and 552
(b) ("exemnplion (BY(7) (M) 7). nisclosure of the docu=
mant tthile the Midland proceeding 18 pending will interfere
with the oiderly conduct of Lhe hearing and will cc-iously
threaten CPCo's right to a fair adjudication in the matter.

Exemption (b) (7) Prolects Lthe Premature Disclosure of Informa=
tion in Pending Administrative Procecdings.

CPCo's opposition to the disclosure of the draft
gquality assurance stipnlation is Lascd upon the FOIA exemp=
tion §552(b) (7). FExemptaon (L) (7) protects from the dis-

closure any

“{nvestigatory record compiled for law enforcement
purposes...to the extent that production of such
recorde would (1) interfere with enforcement
proceedings, {and]l (ii) geprive a person of &
right to a fair trial or an impartial adjudica-

t‘on'....

This excmplion spplies Lo any recordes which were
created through an aqency's ipguiry anto ppecific conditions
which might have involved or violated administrative regu-=
lations, such as the now pending Midland proceeding. Riley,
3., Foderal Information Dinclosurc Act, 17-17 (1978). 1t

applies to all aspects of the Investigation: the fact that
the material, ag hcre, wan prepared by attorneys at the
hearing stage does not mcan the lons of the "investigative®
status. See, e€.g9., U.S. v. J.1. williams Co., 402 F.S5upp-
796 (s.0.N.¥. 1 y:i~U.f. v. Trucking Employers, 39 Ad.L.2d
694 (D.C.D.C. 1976). TU is applicable In clv administrative

procedures such as thir onc. Sec, e.y., Williams v. 1RS,

479 F.2d 317 (34 Cir. 197%). it protects any information in
the investigatory recoru even if the information was generated

by a private party and not the government . Congressional

News Syndicate v. U.S5. bepartment of Justice, .Supp.
538 (6.TD.T viterier v. U.S, Q%Fartment of Labor,

. 1977 F

433 F.Supp. 9687 (S.D.N.Y.1977). ¥hue, Lhe Tact that CPCo,
not the NRC Staff, gencrated the Jdraft does not dilute
exemption (b)(7)'s protection. Compale, County of Madison,
New York v. U.S. Department of g@fﬁ_éﬁ? 641 F.%d—TOSK {(1st

Cir. 1%81).

Finally, unlike the earlier version of the (b)(7)
exempt ion, the present exempt ion explicitly protects the
interests of a party outgide of the government who has sub-
mitted information to the government in confidence. Even
under the prior version of (b) (7) courts have considered
substantive claims under the exempt ion =y those who gsupplied
the government with information. Scars, rRoebuck & Co. V. GEBA,
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509 F.2d 527 (L.C. Canrv. ja74). CPCo alony with t¢he NRC has
standing to asscit itF opposition to disclesure under

exemption (b) (7).

Exemption (b) {(7) (A) 1 Relenre of the Draft will Interfere
with the Pending Midland procceding. -

Excmpt ion (1) (71 (A) protectn information the
disclosure of which may “interfere” with enforcement pro=
ceedings. The reloenrc of an oarlicr draft of a settlement

f which is Yyet unapproved

stipulation -~ the fina) version O
-- would severely interfere with NRC

by a licensing boan o

enforcement proceodsnuu in gencral, and the present enforce=
ment proceeding in particular. Further, it would disrupt
NRC discovery procedurcs.

Juslice Stevens, In his concurrence in N.L.R.B, V.
Robbins Tire & Rublwr oo, 37 U.S. 214, 243, 98 §.Ct. 2311,
isioned by exemption

5337 (1978) defined the interference envi
(b) (7)(A) as “the act of meddling in a process.” An integral

part of the procenss in NKC proceedings, one which the Com=
mission espuecially prosttes, im negotiation and stipulation.
Iin its recent “gratement of policy on conduct of Licensing
Proceedings,”™ ("NRC policy®) issuved May 21, 1981, (CLI-81~

8), the Commission slLalea:

rrThe partics should be encouraged to negotiate at
all tawer praim Lo and during the hearing to
resolve contentions, actrtle procedural disputes,
and hetter defaine issUCR. Negotiations should be
(e board through written rcports,
nd telephone conferences
rectly involved
licy at 5.

mon i tored by

prplu‘a|1n1|(w~n0v1h|nw*s a
but the bLoard should not become di

in the negotiations 1hemselves.' NRC PO

Araft of a yect unapproved guality

the NRC and CPCo would cer=

assurance stipulation v tween
tainly constitute O “m1ling™ in the negotiation process BO

encouraged by the HIC Policy. Signlficantly, it could
destroy the usefulneas of Lhe proccoss altogether.

wonld thieaten the viability of t he

foy 1esolving nrublehs jtpelf. IJL is
disclosmre of proporals of settlcment
Viat ion process. In pranch v. Phillips

Release of an onrlicy

Firet, It
nCQOti&tiUh met how!
well recognizad that

would impode the neean h rr
the comt denied the release of gsettiement

Petroleum COompany.
government in a Adiscrimination case.

proposals made to the
Branch held that the weantiation policy contained in Title
Vii of the Fqgual l’,m;-lu‘,’m("lot Oppoxtunity AcCt would

by such dfrclosure:

be defeated
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mrhe prosgpect of dirclorure of posrible acmission
into evidence of projeosals made during conciliation
ef forts would tend to inhibit the kind of free und
open cummmnicatyon necessary to achieve unlitigated
compliance with the requirements of Title VII.
Therefore, disclorure of conciliation materials,
even to the porties, would discourage negotlated
settlement and frustrate the intention of Congress
[to encourays noaniaLionl.' 638 P.24 873, 881

{(1981).*

cimilarly, the release of drafts of as yct un<
approved gquality asrurasnce stipulation as Ms. Stamiris
requests here would destroy the neqotlation process 80O en~
couraged by the RNRC rolicy. The automatic release of
privately gcnerated pett lement proposals would eviscerate
the "give and take” of ncegotiations. To remain undisclosed
all negotiation proposals made by those cutside the government

———————— T —. Ve — - - -

. In County of Madison, HNew York v. U.8. De artment of
Justice, supra, a court alro recognized tge {mportance

of confidentiality in negotiations

“The Goveria nt angages in prodigious amount of
jitiuatson both arf plaintiff and defendant.

Negyot iated et t}ement is the most efficient means
to terminate such disputes. Knowledge that
written settlemont comnunications will be avail~-
able tO anyono, iirrespective of the merit of his
or her need 10 know, {nevitably will to some
extent imp«de this means. (Citations omitted)®.

That court refused to apply erxempt ion (b) (5) (per=
taining to interanency and intraagency memoranda)
to pirevent the disclosme of certain peltlement materials.

However, County of Hadison is distinguishable from this
cane. llere the claim for protection is bascd on exemption
(b) (7) not exompd ion (b)) (5). Further, in the HMidland
procecding theis are «tjl1)] ongoing negotiations between
the partios, inn County of Madison, the negotiations

and hear ineg dur ing which the negotiations took place
appeared to be enelod. Finally, in this instance there

is an explicit ReC Policy encouraqing negotiations

which woula be smiw-ded by the release of the material.

In County of Madison no such policy was articulated.

In agdition, CPCo submits that County ©f Madison was

wrongly decidad and uruycs the NRC to consicer exemption
(b) {(5) as protection against the untimely disclosure of
settlement material.
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wonuld either have to 1w unwi itten or if s ritten their vre
would have to be corefully and explicitly supervised by Lthe
submitting party. The gqovernment could not retain or work
with the propunal in private., The government could not
protect the other gide’n projposal or countorproposaj by
writing it out ftself. Even the qovernment could not freely
make confidential wiitien proposnls in negotiations since
once communicated to the other side, the proposal would be
beyond any "attorncy-cliont privilege® between the NRC staff
and its attorpeys. HSv€. €.g-. Mead Data Cent., Inc.. V. U.S.
Dept. of Air Force, cce v. 90 242, 255 (D.C. Cir. 1977).* This
sltuation would stifle not encourage meaningful resolution
discussions.

Furthe:, { hreatoned 1clease of scttlement pro=
posals could terminnt e pedotiations completely. As recognired
under the Federal Rule of Fvidence 408, Advisory Committee
Comments, propaonsls Auy ina negotiat ions are made for &
variety of purporos - Rl not commensurate st all with the
jdea of adminnions oF 1iability or guilt. Sce Fecderal Rule
of Evidence 408, Advismy committee's pote, Rule 408. Among
other things, pmitics wertt e Or Propoge settlement tO avoi
costly litigation and 1o promote other related interests.
Ppelease of earlicr et Lloment proposals to the gencral
public, without expianat ion of thir background, would dis-
tort negotialing positionns and dJeny & party an opportunity
to explain its true prersii t 1On. uUnder such circumstances, a
licensee's reluctance ot outs iaht refural to negotiate with
the NRC because of the t hireat of release of his bargaining
position is understandable  ** A grant of Ms. stamiris’
request for the carliecr «dvafr of Lhe quality Assurance
stipulation wonld act an precodent for such premature dis~-
closures, inhibiting jntuare neuotl iations in this and all

other NRC casch.

P e T e————

. Mcad Data. dealinag wath exempt ion (b) (9], ‘held that
once a proposal e given to the other side (b)(5) no
longer protect:n 1he yovernment 's attorney-client privilegc
during deisberaiave and vre-decisional procesaen and
the proposal ah 1w 1elenn~d to the public. Unlike this
cage however, Mool Data ~oncerned-negotiation material
from an al:@oadly o jeter]l contract == not an inventigator}

file from o prenGing administrative anforcement action.

"e It is notable that the NRC carcefully protects its own
bargaining pesitions. sta regulations explicitly
prohibit the dinclosure of NRC bargaining positions
until the action in which the positions were taken is

terminated. Sec 10 C.F. 1. §9.5(2).
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second. the release of the earlier draft of the
quality assurance gtipulation would threaten the viability
of the negotiation proccse in the Midland proceeding in
particular. The aigned quality assurance stipulation of
which the requested material is an earlier draft still
awaits appreval by the licensing board. The process en~
visioned by the HRC Policy in licenning procecdingé pro-
hibits a board from beeominag involved with necot fations.
Release of this document would make this licensing board
directly aware of the aive and take of negotiations for the
quality assurance stipmlation. 1In direct conflict with the
dictates of the HKC Folicy, this would involve the board in

the negotiation proccess,

Further, 1n pending Midland proceeding there are
still ongoing neqgotiations between the NRC Staff and CPCo.
Disclosure of negotiating posjtions from prior stipulations
would jeopardize thene dincussions, Indecd, without the
protection of cxomption (b)) (7) there is no reason why a
similar FOIA reguest could not be made -- and granted --for
any materjial relating to these discussions. CPCo may be
forced to reconsidesr participating in se
altogether if their neuotiating positions are exposed prior
to the resolution of the hearing.

The result of the termination of the negotiating
process is evident: a lenqgthy hear ing in which each issue
must be litigated completely, reuardless of its settlement
potential. The tiwe requived alune would disrupt and
interfere with the already lenqgthy Midland proceeding,
serfously overtaxing the licensing board and obstructing the

NRC Policy encouraqing the use of nogot iation to resolve
issues,.

Third, the disclosare of the draft of the quality
assurance stipulation would have the effect of interfering
with the normal NRC i1ules of dirscuvery. This sort of inter~
ference, as Juntice Stevens noted, is the type specifically
protected by the operation of exemption (b)) (7) (A):

"A Btatute lomeeaninag the FOIA] that authorized
discovery gireater than available under the rules
normally applicabide to an enforcement proceeding
would i1nterfere with this proceeding in that
sense. "

Robbine Tire & Fubbe: Company, supra, 98 S.Ct. at 2327.

The leaislative history of exemption (b) (7) makes
clear that litigants such as Ms. Stamiris are not to obtain
speciel discovery benefatn {rom the FOIA. Sce Attorney
General'. Memorandum on the PMublic Information Section of

ttlement negotiations
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The purpose of discovery is to expedite hearing by
the discleosure of information...which is relevant
to...the procceding so that i{ssues may be narrowed,
stipulated or eliminated and so that evidence to
be presented...can be stipulated or otherwise
limited to that which is relevant.

Accordingly, the board should manage and supervise
all discovery including not only the initial -
discovery directly following admiesion of con-
tentions but also any discovery conducted there~
after, NRC Policy at 6-7, (emphasis added). .

Disclosure of a private settlement material outside of the
normal discovery process directly contravenes the intent of
this Policy. It would lengthen not expedite proceedings,

discourage stipulations and remove the control of discovery

fiom the licensing board.

In the present case Ma, Stamiris' FOIA request
would have such an effect. The licensing board has ordered
all discovery closed In the Midland proceeding. Midland
Proceeding Licensing Board Order (Concerning Various Pending
Motions), June 15, 1981 (the "Order™). By that Order the
PBoard acknowledge the already expanded discovery in the case
and determined that no further discovery was appropriate.
Order at 4-5. The board epecifically denied all of Ms.
Gtamiris®' discovery reyuests and granted a protective order
againat any future discovery requests. Ms. Stamiris' FOIA
request {s merely an end run around this Order. Grant of
the FOIA request would expressly contravene the underlying
basis for the Order, lengthen the case and lessen the board's

control of it.

Exemptiocn (b)(7)(B): Release of the Draft Will Deprive CPCo
of a Fair Adjudication L L T - Y o

The grant of Stamiris' request for the quality
assurance stipulation draft should also-be denied under
exemption §%52(b)(7) (B). Exemption (b)(7)(B) protects from
disclosure material which would “"deprive a person of a right
to a fair trial or an impartial)l adjudication.® This pro-
tection extends to corporations as well as individuals.

ee, S UBC §551(2). As tte Attorney General's Memorandum oOn
1974 Amendments explains, the provision operates to
safeguard a litigant when "the release of damaging and
unevaluated information may threaten to distort an adminis-
trative judgment in a pending case.” 1974 Attorney General

Memorandum at 8.

The facte in the Midland case threatcn such a
distortion. 1In the present case a Quality assurance stipu-
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lation, signed by the NRC and CPCo and submitted to the  ~
licensing board, still awaits approval. The gtipulation the
board has before it is the result of several months of
negotiations bLetween the NRC and CPCo. Exposure of previous
drafts of stipulations without exposure to the process under
which those drafts were developed can severely distort the
perception of the board as to the merits of the present
stipulation. It may prompt the board to second guess the
posture of the parties and {nvolve the board in the negotla~
tion process. It is this exact situation exemption (b) (7) (B)
was intended to prevent.

Further, the only way in which to even minimally
remedy these side effects would b to make the board aware
of the purposes of the various positions taken by the
parties thiroughout the negotiations. This would entail &
complex evidentiary presentation to explain the positions.
Buch a hearing would lengthen an already protracted Midland
proceeding and re-focus it on matters totally collateral to
the main considerations. It could involve matters protected
by the attorney-client privijege. To fully explain their
positions to the board CPCo ~- Or the NRC ~- would be
forced to waive that privilege. Such a coerced waliver may
infringe upon the constitutionally protected right to
counsel.

CONCLUS 10N

CPCo acserte ites right under the Freedom of
Information Act to have its draft of the quality assurance
stipulation remain undisclosed. Release of such material
would hamper the enforcement procecdings and threaten CPCo's
right to a fair adjudicstion in those procecedings. while
the thrust ¢f FOIA is toward disclosure, examination of
exemption (b} (7) demongtrates that it was intended to
protect partiss, such as CPCo, from just those problems,
With the Cormmission's explicit policy in favor of the
negotistion process. it is difficult even to infer a public
interest which could countervail this protection. CPCo
submits that the HRC ,nust deny Ms. Stamiris' request and
withhold the draft stivulation.

I1f the NRC declides 49 grant Ms. Stamiris' rejuest,
CPCo requests at least 48 hours ~otice of the release in
order to permit it to protect its rights through appropriate
procedures,

Sincerely.

Qe J Sl
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