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We continue to believe that y

ée shall discuss the major options in
turn.
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Commissicners' comments or eonscnt chonla be provided directly
to the Office of the Secretary by c.o.b. Monday, January 24
1583, unless the Conuulcion acts at the meeting oES?EuEeE for
discussion of this iten,,

This paper is tentatively scheduled for dlocusslcn at a Closed
Meeting on Wednesday, Januvary 12, 1983,
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Ocroner TERM, 1982

! No. 81-2399
METROPOLITAN EDISON COMPANY, ET AL., PETITIONERS
v.
PEOPLE AGAINST NUCLEAR ENERGY, ET AL.

82-358 |
UNITED STATES NUCLEAR REGULATORY COMMISSION
AND THE UNITED STATES OF AMERICA, m

v.
PEOPLE AGAINST NUCLEAR ENERGY, ET AL

ON WRITS OF CERTIORARI 10
THE UNITED STATES COURT OF APPEALS FOR
THE DISTRICT OF COLUMBIA CIRCUIT

BRIEF FOR THE UNITED STATES AND
THE UNITED STATES NUCLEAR
REGULATORY COMMISSION

OPINIONS BELOW

The opinion of the court of appeals (81-2399 Pet. App.
1a-76a) is reported at 678 F.2d 222! The orders of the Nu-
clear Regulatory Commission reviewed by the court of ap-
peals (Pet. App. T7a-T8a, 1012-102a) and ancillary opinions
(Pet. App. T%-100a) are reported at 12 N.R.C. 607 and 14
N.R.C. 593. The opinion of the Atomic Safety and
Licensing Board (J.A. 2947) is reparted at 11 N.R.C. 297.

' Beczuse the petition appéndix in No. §1-2399, reproduces all of the
materizls required by Rule 21(R), these materisls were not duplicated
in the petition in No. B2.358 'Accordingly, we refer here to the petition
sppendiz in No. 81-2399 (bereafler “Pet. App.")
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JURISDICTION

The amended judgment of the court of appeals (Pet. App.
103a-104a) was entered (without supporting opinions) on
April 1, 1982.% A modifled version of the amended judg-
ment (Pet. App. 20a-30a) was enlered on May 14, 1982, at
the time opinions were issued. On June 23, 1982, the Chiel
Justice extended the time for filing a petition for a writ of
certiorari Lo and including August 20, 1082, On August 12,
1982, the Chief Justice further extended the time for filing
such a petition to and including August 80, 1082, The peti-
tion in No. 81-2399 was filed on July 1, 1982, and the peti-
tion in No. 82-368 was filed on August 30, 1982. The peti-
tions were granted and the cases consolidated on November
1, 1982, The jurisdiction of this Court rosts on 28 U.S.C.

- 1254(1). > .

S‘TATUTTZB INVOLYED
, Bections 2, 101 and 102 of the National Environmental

" Policy Act of 1968, 42 U.5.C. 4321, 4331 and 4332, are re-

produced in the appendix to this brief.
STATEMENT

1. This case involves the Three Mile Island Unit 1 nuclear
power reactor (“TMI-1%), located near Harrisburg, Penn-
sylvania. Aller preparing draft and fins: environmental
stalements and conducting an extonsive safety review, the
Atomic Energy Commiasion, In 1074, granted Lhe privute
potitioners, Metrupolitan Edison Company et al. (“the utili-
ties™), a license to operate TMI-1, and the unit entered
service, Four years later, the utilitles received a licenss
from the successor agency, the Nuclear Regulatory Cem-
mission, to operate a se nd facllity at the site (“TMI1-2").
On March 28, 1979, a significant sccident affacling the
TMI-2 reactor took place. At the time of the TMI-2 acci-
dent, TMI-1 was mot in operution, having been shut down
by the licensee for routine maintenance and refueling. In

*The April 2 judgment, replaced an interim Judgment (Pet. App.
1032-107x) issued by the cvurt of sppesis, slso without spinions, on
Junuary 7, 1982

P
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* the aftermath of the accident, the Commission directed the
' licensee to keep TMI-1 shut down pending further ordor of
the Commission and anncunced that it would conduct a
‘ hearing to determine whether, and under what circum-
stances, the licensea should be allowed to resume operntion
of the plant. 44 Fed. Reg. 40461 (1979) (J.A. 8).

; By further order, the Commission specified the issues to
| be addressed by the Atomic Safety and Licensing Boanl
| designated to conduct the “restart” proceeding. All related
' to concerns which the sccldent at TMI-2 had raised about
the safety of TMI-1. In re Metropolitan Edison Co., 10
| N.R.C. 141 (1979) (J.A. 9-25). Thesa included: deficiencies
in the design common to the two reactors, the potential for
) interaction betweon the plants, the possible effect on TMI-1
|.. ... .. .of the decontamination of TMI-2, the management eapabili-
ty of the licensee, and deflclencies in the licensée’s operat-
ing procedures and umergency plans. The-Commission
added that although accklent-related peychological distross
on the part of members of the public living near TMI that
was “unrelated directly to exposure lo radialion™, was the
subject ¢ “real and substantlal concern,” it had not yet de-
. tarmined whether such lssuee “c{ould] be legally relevant to
' thele) proceeding” (J.A. 20; emphasis added). The Commis-
sion accordingly invited parties wishing to raise such con-
tentions to address the pertinent legal issues in briefs filed
o “with the Atomlic Safety an! Licensing Board conducting the
restart procecding. That Boird was, In turn, directed to
certily the lssue to the Commisaion for decision, with or

without its own recommenlation.

| Respondent, People Against Nuclear Energy (“PANE"),
an organization composed of residents of the Harrisburg
area that had intervened in the restart proceeding, re-
sponded to the Commission’s Invitation, submitting iwo
drafl contentions (Pet. App. 115a-110a) for consilerution,
along with arguments that their consideration was legully
mandated by both the Atomic Energy Act of 1954 , 42
U.S.C. (& Supp. 1V) 2011 ¢t seq., and the National Envi-
ronmental Policy Act of 1969 (“NEPA"), 42 US.C. (&
Supp. 1V) 4321 ¢ xey;.
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PANE claimed, first, that the resumed operation ot
TMi-1 would exacerbate the “severe paychologicul stress”
which its members and other residents of the TMI area had

allegedly suffered as a result of the accident at TMI-2.
PAN., asserted that the prevailing stress tovk the form of
“incrcased anxlety, tonsion and feur, [und] a sense of help-
lexsness,” accompanied by physical symptoms such as skin
rashes, aggravaled ulcers, and skeletal and muscular prob-
lems. Respondent alleged that continuing Injury to the
health of Lhe residents of the aroa would result “[a)s long as
thi{e) poasibility [that TMI Unit 1 will reopen) exists™ and
that it was accordingly “impossibie * * * to operate TMI ]
without endangering the public health and safety”™ (Pet.
App. 115a).

For its second conlention, PANE asserted that resump-

ww metion of operations al TMI-1 would cause communities in the

vicinity of TMI to be perceived as undesirable, theroby
exacerbating damage to thelr economic and social “stabili-
Ly, eohesiveness and well being” caused by “a loas of citizen
confkience In the abilily of [community| institutions to func-

“tion properly and in a helpful manner during s crisis” re-

sulling from the aflermath of the 1870 TMI-2 accident.
PANE urgod that for this additional reason, TMI-1 should
never again be allowed (o operate (Pet. App. 110a).

2. On February 22, 1080, the Licensing Doard lasued its
“Certiification to the Commission on Paychological Distress
Issues.” Im re Melropolitan Edison Co., 11 N.R.C. 2u7
(1980) (J.A. 2847). The Board concluded that the alleged
“psychological stresa Is probably not cognizable under the
Atomic Energy Act” bocause such elfects are nol radiation
hazards (J.A. 31, 32).* On the other hand, the Doard con-
cluded that “the Commission, within its discretion, may and

—
* The Board added thal “ithe Commiasion mighl conelude Lo the con-

Arsry for ressons nol discussed by the perties™ (J.A. 31). The Doard

apparenily meant Lo suggosi Lhet (he Commission lisail had sullicient
discrelion Lo conclude thal PANE’s allegationa of & mental healih of-
foct resind la part ypon “rediulogical harards ansociated with accklent
conditivns™ sad were sccurdingly cognliable under the Atombe Energy
Act. The Dosrd thought that either positive sdupied by the Commis-
shon on Lhis question of interprviathon of s geverning statule would be
entitled Lo substanilal defervnce and woull withstand judiclal reviow
J.A. 32-.33).

. -

. should consider psychological stress and community fears
“under NEPA for the purpose of mitigating the effects of iis

Cam————

TMI-1 licensing activity™ (J.A. 29, 47).¢ Rejecting the Com-
minsion stafl's contention that stress and community fears
are not cognizablo under NEPA because unquantifiable,
the Doard found “a sufficient prehearing basis for the prem-
ise that the effects are measurable,” stressing that “[plre-
¢ise numerical quantification is not necessary” (id, at 36 &
n. 8).% Acknowledging that thore was no evidence before it

* The Licensing Dosrd rejected the Commission slall’s contention
that peychologiesl effects of restart suthorization sre not cognizable
under NEPA because nol tracesbls Lo & “direct impact upon the physl
esl snvironment™ (J.A. 34} Aceepting the siafl's promise that such 8
nexus was required, the Doard reasoned, however, that (J.A, 38k

[t)he paychological stress alleged by Intarvencrs here ia related
~w—to & significant physicsl envirenmental impact: ihe operstion of
TMIL | coupled with residusl offects of the accldent at TMI l.?
® ¢ © The very fact that sn KI5 and cosUbanalit bahnthg jwere
undertaken at the Ume TMI wae initially licensed] is &
tion of the fact thel the eperation of T 1 iavoives a
physical lmpact wpos Lhe eeviroumesd, SAMYCEr AT
® The Board distingulshed cases in which the courls o appeals ha
held paychological and sociosconomic afTeets of sgency action Lo lie
skie the scope of NEPA assiysia. Bee, 0.4., Hanlp v, Milchell, 460
F.24 640 (24 Cir)), cert, denled, 409 U.S, 999 (1872); Hanlp v
Kleixdisns:, €71 F.24 823 (24 Cir. 1972), cort. denled, 412 U.8. 908:
(1973); Maryland-National Capiial Park & Plaxning Commizsion vt
United States Postal Servics, 487 P24 1029, 1037-1038 (D.C, Clr,!
1073); First National Bank of Chicage v. Rickardson, 484 V.24 1389,
13758 (Tth Cir, 1873); Nuelews of Chicage Hemeowners Associalion v,
Lynan, 624 P.2d 225 (Tth Cir, 1978), cert. denled, 424 U.B. 067 (1978
see also Como-Falcon Coalition v. Dapartment of Labor, 485 P, Bapp
850, 857 n.2 (U, Mina, 1978), aild, 600 7.24 342 (8th Cir. 1079), cert,
denied, 446 U 8, 834 {1980). The Board stressed that none of Lhese de-
cislons precindes sgeney conslderation of mentul health or
socloaconomie #llects nasoclated with federsl action, The Boarl seted,
st well, that many of the foregoing cases nvolved “the argument that
the mere presence of & disadvantaged group of people could coastiinte
s pollution Lo Lhe envirun|ment of a highar socloeconomie group,™ an
srgument with unscceplable cvertones of racial and cisss discrimian.
tion, which, as & matier of policy, were Lo be exclnled from eaviron-
mental analysis. By contrasi, hare the Board thought “Lher: [welre ne
overriding nationsl policles preventing the frank scknowledpement
that the presence of the impeacting foree (uperstion of TMI 1) ***
may be consldered™ (J A, 38),
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that methods existed thut “would permit the measurement
of the psychological stress phenomenon well enough for use
in a full-scale cost/benefit balancing in un * * * EIS,” and
suggesting that it was within the Commission's diacretion
te determine whether or not its staff should be directed to
develop the necessary methodology, the Board nonetheless
concluded that NEPA permilted consideration of the al-
leged stress in some [ashion, even though preparation of a
formal environments! impact statement (EIS) or cven =
threshold environmental impact appraisal (E1A) addressing
this subject might not be required or even possible (J.A.
32, 40-43).

The Licensing Board rejected the contention, advanced
by the licensee and the Commission stalf, that stress is not
~ecognizable under NEPA in the setting of this case because

% | the fears that are alleged Lo occaslon It sre not rationally

- grounded (J.A. 38-39). Tho Buard noted that the TMI-2 ge-
cidgnt merely underscores Lhe furxlamente! promise of the

i ' Atomic’ Energy Act that nuclesr power improperly con- .

trolled is & squree of danger, and “urgeld] the Commission
to reject out-of-hand” this contention, suggesting that
' “fegrs of TMI 1 operation® aro cognizable under NEPA be-
cause “they are * * * amensble to mitigation™ (J.A. 39).
The Bosrd scknowledged that *ihe bost way to minimize

S  -any psychological stress In *he communities around T™MI 1

is Lo make the plunt safe or not allow it to oporate™ (J.A.
44). The Board nonetheless suggested thut even If the licen-
seo had met the requirements of the Atomic Energy Act,
for instance those requiring monitoring of rudiation re-
lcases from the plant, conskleration under NEPA of stress
effects might prompt the Conunission (o require tho licen-
see Lo instull s'ditionul monitoring devices to reduce public
spprohension (J.A. 44-45). The Bourd further reasoned that
giving plunt nelghbors the opportunity to voice their fears
in the restart procesiing would in and of itsolfl constitute a
significant stress mithntion strategy (J.A. 45).

3, On December 5, 1980, the Commisslon issued an order

(Pet. App. 77a-78a) directing that respondent’s contentions )

based on “psychological stress” be excluded from the re-
start proceedings. The onder reflected that the four Com-
missioners Lhen holding office were evenly divided as to

_ whether tho stress issue should be considered by the licens-

ing board, and that the procedural effect of the tie vote was
to exclude the stress lssue from the proceeding. The order
indicated further that the lssue would be nqomldemd
when the vacant fifth seat on the Commission had been
filied.

No opinion for the Commission was issued. Instead, each
Commissloner wrote separately setting forth his ressoning.
Chalrman Ahearne concluded that “an NRC licensing ac-
tion is not an appropriate forum for psychological stress is-
sues” (Pot. App. 79a). He maintained Lhat stress is not cog-
nizable under the Atomie Energy Act, and described “the
issue of whather NEPA provides sufficient autherity to
impose mitigation measures on the licensee in tha context

of the restart proceeding” as “problematical™ (id, at 80a).
He concluded that the Commission’s only obligation re- ©

specting stress s to mitigate any such effects by ensuring
that THMI-1 s safe before restart is authorized.

Emphasizing that “the psychological stress at issue {s not
that associated with actual exposure Lo radistion—but the
stress caused by tho possibility Lhat {petitioner] and others
might be so exposed by future operation,” and that “{t]here

“is no way to allay that fear except not to build or operate

Lhe reactor” (Pet. App. 823), Commissioner Hendrie agreed
that nelither the Atomie Energy Act nor NEPA required
consideration of respondents’ contentions respecting streas,
as such, and that the Commission’s obligation was, instead,
to ensure that TMI-1 is operated safely, and that the publie
is adequately informed of the relevant facts (id. at 82-91a).
Commissionier Hendrle concluded that Congress did not in-

tend that the Commission consider stress in licensing deci-

sions under the Atomie Energy Act (id. at 83a-87a).
Respecting NEPA, Commission Hendrie reiled upon the

weight of federal indicial suthority (sen page 6 note b,

supra) placing psychological effects outsile the scopo of the

.
e

-

-
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required environmentul analysis. He rejected respondent’s
suggestion Lthat the alieged presence of physical manifesta-
tions of stress served to distinguish this case, expluining
(Pet. App. B89a):

Presumably, paychological distress will always be ac-
companied by physical symploms in a certaln propor-
tion of the persons allected. As a legal matter, [ see no
busis for differentiating between psychological stress
that has physical symptoms and that which s without
physical symptoms * * *, In cither casc, the problems
of quantification and proof would be such ag to make
rational factlinding extremely difficuit * * *,

- Commiasioner Hendrie argued that the nature of the al-

leged effects of Lhe restart decision upon montal health
rendered consideration of mitigation possibiiitics, man-
dated by NEPA, inapposite (ibid.):

. Il anxictics are rationally based, the corroctive meas- |

ures which would alleviate the stress would presuma-
bly be justifiable in Lerms of protecting physical health

. und safety junder the Atomic Eneorgy Act]—irre-
spective of their effoct on paychological stress. If the
anxietics are irrationally based, on the other hand,
then they mre by definition not likely to be alleviated
by a demonstration thatl soma additional safety (exture
hia been added.

Finally, Commissioner Homlrie undorscored that stress
occasloned by fear of operation of TMI-1 was unrelated to
any environmental impact of operstion and was accordingly
entirely oulckle the intendod scope of NEPA (Pet. App.
90a-01s; emphasis in original):

NEPA s » very brosd statute st has had, as it wus
intenied to have, a profound effect upon agency deci-
slon muking. Dul uniess it Is to displace the political

. process it must have some limits. It cunnot beo read to
require that all concelvably relevant factors be heard
by un agency inclidding thoso slready consklered by
Congress. It wos intondod and must be so constr e to
deal with envirvnmental degrudation. To be sure if
one of & pruject’s effects on Lhe environment causes
health problems, the associuted mental impacts wre in
un wppropriste conskivrution; but here wo are being

-

- - ———————

asked to consider elfects apart from sny effect upon
the environment.

Intervenor’s argument is easentially that even if we
are satisfied that the environmental impact Is minimal,
we must nevertheleas hear evidence on, and consider
in our decision, thoir fears that we sre wrong and the
mental stress thus engendered. The short answer is
that Congress has already decided that the country s
to have a nuclear power program even if it makes
some peopie uneasy.

Commissioners Gilinsky and Bradford would have di-
rected the Licensing Board to hear evidence respecting
stress effects. Commiasioner Gilinsky relied primarily upon
the Licensing Board’s analysis (Pet. App. 91a-82a), and did
nol address the question whether NEPA (or the Atomie
Energy Act) required consideration of such evidence, Com-
missioner Bradford argued (id. at 03a-100a) that the TMI-Z

sccldent made the TMI-1 restar: hearing & Balqus one snd =35

that, under the circumstances, an important means of alle-
viating stross that might be oecasioned by the Commis~
slon's declsion would be to allow full alring of the stress is-
sue before the Licensing Bosrd, Because he concluded that
the Commission should, in the exercise of its discretion,
consider respondent’s contentions respecting stress, Com-
missloner Bradford declined to decide whether NEPA
quires such considerstion (id. at 84a n.3).

4. a. On February 3, 1081, pursuant to 28 U.8.C. (Supp. °
1V) 2342(¢c) and 42 U.8.C. 223%(b), respondent filed a petd- —
tion for review of the Commission's order excluding the is-
sues it sought to raise from the restart hearing.* In the

® On September 17, 1081, afler the vacancy on the Commiseion had
beea Nlled and while the petition for review was pending, the Commis-
slon by » majorily vole resffirmed ia directive that the stress lasus be
excluded from the restart proceeding (Pet. App. 101s-102a). Ne opin-
ton for the Commission was lasued.

During the restart prucesdings seversl parties srgued that prepars-
tion of an EIS was roquired bafore any decision respecting restari
could be made. The Commission stalfl dissgreed, bul, pursuant te Com-
misslon regulstions, prepared an eavironmenial impsct assessment
(ETA) to support that determination. The ETA (J.A. 48.65) was lnsued
on March 27, 1081, sndl supplumented (J. A, 02-87) on May 11, 1981, but
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sourt of appeals, respondent srgued that both NEPA and :

the Atomic Energy Act required tho Commisaion to consid-
ar the psychological stresa contlentions In the restart pro-
ceeding. Specifically, respondent assorted that whother the
“major federal action™ in question was considered to bo the
rostart of TMI-1 considered in isolation or the eriginal
licensing of TMI-1, coupled with continued NRC regulation
of the plant, psychological stress and community deteriora-
tion were impacts of federal action that were required to be
avaluated in an environmental impact statement (Pot. App.
10a). Respondent argued as well that the Commisaion’s ro-
aponsibility under the Atomic Energy Act to protect “pub-
tie health and safety”™ encompassed psychological health.
The Commission responded that the projected restart of
TMI-1 did not require further environmental analysis under

~~*NEPA becsuse an EIS had been prepared when operation

of the TMI-1 plant first was authorized, and that the
restart declsion itself did not reprerent a proposal for fed-
eral sction within the meaning of NEPA, becausa it would
restore Lhe status quo as it existed before the Commission

tock enforcement action requiring that the plant remain’

shut down pending investigation of the accident at TMI-1
and its implications. Even if there were a proposal for fod-
eral action, tha Commission argued, stress occasioned by

nelither document addreseed (he aileged stress offecis of ihe restart
propossl. Among Lhe tepics addroissed in the EIA are the physical im-
pact of any additional construction upon the sile, thermal and chamics!
alfocts of liquid afMusnts upon Lhe recelving walers, effecis of cooling
waler lntake and discharge upon aqusile orgeniams in the adjacent
Susquehanne River, the effoct of evaparsiion of cocling waler upen
stresm (low ia Lhe Busquehanns and upen loesl fogging conditions, nor-
mal and posaible sceidental releases of radistion, Including the hesith
sllecte, Il any, of radisticn relesses incident to simuitansous opersilon
of THI-1 and decontaminstios of TMI-Z, the nolae sasociated with
maintensnce of 8 nelwork of smergensy warning sirens in the ares sur-
round.ag the plant, and the visual impact of the plant and sppurtenant
facilitien.

On December 16, 1981, while this ¢ase was under submiesion Lo the
court of appesls, ‘he Licensing Hoard rendered s declsion that the E1A
was sdequaie and that no £18 was required. The Commission itseil has

yeoi Lo iake finsl sction respecting NEPA complisnce. Bee page 18 &
nole 13, infra.

. o — -
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aperation of a nuclear power plant was not an effect re- -

quired to be evaluated in an environmental impact state-
ment. Similarly, the Commission contended that its duly -

under Sectlon 103(d) of the Atomie Energy Act,

42 U.8.C.

2133(d), to deny any liconse the issunnce of which "wou!«j
be inimicul to * * * the health and safety of the public
comprehended the physical hazanls axsoclated with nuclear
materials but not psychological effecta arixing from fears of
nuclear technology. The utilities, which had Intervened in
the court of appeals, took essentially the same position.

b. A panel of the court of appeals, Circuit Judges Wright

and Wilkey and Senior Cireuit Judge McGowan,
argument on rospondent’s petition for review on
17, 1981, On January 7, 1982, the court Issued

heard oral
November
an interim

wigment (Pet. App. 1058-107a), unaccompanied by =n
f)plnlon for the court. That judgment, from which Judge
Wilkey dissantcd, vacated the Commission’s order and di-
rected the Commiasion Lo prepare an environmental assess-
ment regarding tho effect of the proposad restart of TMI-1
on the “psychological hoalth of neighboring roskients and
on the well-being of the surrounding communities™ (id. at

106a). The Commisalon was further ordered Lo
on the basis of this environmental sssessment,

determine,
whether to

;:(; |

TMI-1 until it had complied with these requirements. Inad- 1
dition, the Commission was directed (ibid.) to submit a
statement of its reasons for “its determinution that psycho-— -
logical health is not cognizable under the Atomic Energy

Act.™

. s —

T On Mareh 30, 1982, the Commission lssued = *Memorundum 'nnd
Order” responding Lo (he court’s directive. In re Metrupolitan Ediron
Co., 16 N.IL.C. 407. Relying on the text and legisintive history of the
Atomic Energy Act, as well as pertinent Judielal decisions, the Com-
misslon set furth its view that In sdministering the Atomie Enerxy
Aet, Congress intended that the Commission sdilrens itself only te Lhe
physiesi hazards sssocisten with nuclesr materials and sctivities, The
Uommission adided thet even i its statutery suthorily under the At
werw bruad encugh (o permit (he diseretionary consldoration of menial
hesith effects, strong policy conskierativns counsaled sgninst deing sa.

The Memorsmsdum snd Order was sdopied by 8 3.1 vole,

with Commis-



On April 2, 1082, the court of appeals issuod an amended
Judgment (Pet. App. 103a-104a), promising opinions to fol-
low, again over Judye Wilkey's dissont. The amended Judg-
ment differed from the prior Judigment in several reapecta.
First, the Commission was no longer directed to prepare an
environmentul assessinent, bul waa instead ordered to de-
termine, by whatever procedures it deemed appropriate,
whether since the preparation of the original environmental
impact stateinent on TMI-1, “significant now circumstances
or information have arisen with respect to tho potential
pfyc}mlogicnl health effocts of operating the TMI-] facility”
(id. at 1044). If the Commission answered that question In
the affirmative, it was to prepare a supplemental environ-
mental impact statement addressing both psychological
health effecta on individuals and effocts on the well-being of
the surrounding communities of operating TMI-1. Bocond,
the court of sppeals vacated the previously issued injune-
tion sgainat restart, explaining that bocause of “oporating
diffieylties™ st TMI-1 of which it took notice (discovery of a

corrosion prollem In the plant’s stoam generators that no- .

cessilales major ropairs before restart), the Ihjunction
aguinst restart was unnocessary. Thu court directed the
Commission, however, to glve it 30 duys’ notice If it Intend-
ed Lo permit renewed operation “prior to complying with its
obligations under NEPA* (ibid.) as declared by the court.
Bee page 18, i»/fra. The amended Judgment made no rofer-
ence Lo the Atomic Energy Act. :

c. On May 14, 1882, the court of appeals lssuod ite opin-
lons (Pet. App. 12-7Ga).* Judge Wright, Joined by Judyge
McGowan, with Judgr, Wilkey dissenting, held that N EPA
requires conslderstion in the restart proceoding of petition-
er’s contentions respecting psychologieal stress. At the
same (ime, a different majority, Judge Wilkey, Joined by

sloner Gilinaky dissoni'ng snd une sesl o Lhe Commission again
vacenl,

* A modifled vorsive of (he smended judgment (Pet. App. 2930, )
resiing upon Lhe upiniuns fur the court was alse insued.

Judge McGowan, with Judge Wright dissenting, upheld as
reasonablo the Commission’s interpretation of its duties une
der the Atomic Energy Act, which excluded from consider-
ation In licensing actions “stress allegedly resulting from
fear of a nuciear accident” (id. at 67a).

On the NEPA issue Judge Wright declared that “[bjoth
(of PANE's] contentions allege environmental effects withe
in the meaning of NEPA™ (Pet. App. 10a). He deemed it in-
conceivable that all mental heaith effects, no matter how
severe, of proposed federal action, whatever its nature, are
outside the scope of NEPA (id. st 11a, 17a). He reasoncd
that mental health effects of proposed federal actions are
cognizable under NEPA because offects on health have
gunerally been regarded as within the scope of NEPA, and
because of “the simple fact that effects on psychological
health are effects on the health of human beings™ (id. at '
113-12a). The court of appesls distinguished cases holding
that the soclal fears and anxietles of persons residing near
proposed faderal profects are not environmental effects
cognizable under NEPA (sce page 5, note 5, supra), obe
serving that “[njone of these cases ® * * presents the holo-
caust potential of an errant nuclear reactor” (id, at 15s).*
Eschewing any general rule, the court scknowledgud that
“NEPA does not encompass mere Jlssatisfactions arising
from soclal opinions, economic concerns, or political disa-
greements with agency policles™ (id. at 16a), but held that
NEPA does epply to the “post-traumatic anxleties, sccome \

~ panied by physical effects and caused by fears of recurring

catastrophe™ alleged by respondent (id. at 18a~172). Withe
out attempting to locate the line between the two clazses of
elfects recognized, the court simply concluded (ibid. ):

* Distinguishing earlier ecourt of sppesls decisions sxcluding from
NEPA anaiysis claims that foders! projects would induce influzes of
undesirable persons into impacted neighborhoods the eourt proelalmed
{Pel. App. i8a)

In this case, in contrast, PANE s not aaking the sgency Lo evalee
ste (he elfect of “prople peliution” on Lhe enviroament, but rathe
or ihe silect of & governmental decision on human health,
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We cannot beliave that the psychologicesl altermath of
the March 20 uccklont fulls outside the broad scope of

the Natlonal Environmental Policy Act'®
The court of appeals also rejected the Commisslon’s al-
ternative argument that the restart proceeding involved no
proposal for federal action subjoct to NEPA (Pet. App.
18#-23a). Disuvowing any reliance upon “the happenstunce
that TMI-1 was shut down for refueling at the time of the
sccident,” the court instead stated that “the extent of the
Commiasion's statntory responsibilitics over licensed nucle-
ar power {ucilities creates a continuing obligation to comply
with NEPA” and that “{t}he 'major lederal action’ in the
case of TMI-1 is not solely the initial licensing decision, but
the Commission’s continuod exorciss ¢l suporvisory respon-
sibility over itas operation sand maintenance” (id. at
10a-10a). Treating NRC's regulation of its licensoo as a con-
tinuing proposal for major foderal sac ‘on significently al-
fecting Lthe environment, the court invoked Lhe criteria for
supplementation of an EIS outlined in the Council on Envi-
roament Qualliy’'s NEPA rogulations (40 C.F.IL. 1502.1¢)),

directing the Commission to prepare a supplemental EIS -

addressing respondent’s stress conlontions (as well as the
sociococonomic issues ralsod by respondent (see note 10,
supra)), If the Commission determined that “significant
new circumstances or information™ reganling the mental
health effects of operating TMI-1 had arisen since comple-
tion of the EIS preparod st the time of initial liconsing
(Pet. App. 23a-2a).

Judlge Wilkey dissantedd from the court’s judgment on the
NEPA lssue (Pot. App. 31a-50a, 6Tu-00u). He stated that
the court had effectedd un unprocedentedd expunsion of the
scope of NEPA obligations by requiring considerstion of

" Henpectlng PANE s sllogution of swmeconvmie vffects, the court
of appuals codorsesd The Cianmissin’s suggvstbon Lhat (his represents »
“rlasaten! e hseconumie’ laeue” conel iuting 8 seculery indireet olfert
that dows not in eml of Bee I resjuire prvjaratios or supplementation of
an BN but which must be sehirvamed if sthor matiors require suchk fur
ma! NEPA analyste (14 App 1Ta-18a). The court accardingly the! (he
cummunily dedermraiion lesue (0 the sirves lssue fur purposes of
proseribing the Commitnnbn's NEPA oldigal bone.

oSt

atross resuiting from fears triggered by federal action, an
olfect that is not traceable to the actual environmental im-
pact of the private activity authorized by the pertinent fed-
ernl licensing decision (id. st 36a-38a; footnotes omitted;
emphasis in original):

Judge Wright's opinion cites soveral cases holding
that agencies must prepare an EIS when there is a po-
tential effect on human health. What the opinion does
not acknowledge is that in each of these cases the efl-
fect on health was caused by the federal action ituelf,
not by individual's fears of the federal action, * * *

(O)peration of a nuclear power plant may cause harm
to human health—for oxu:Xlo. due to the potentlal for
exposure to radistion—and the NRC must therefore
prepare an EIS and consider these potential harms be-
fore licensing the plant. * * *

PANE's contention, hewever, Is not that operstion
of TMI-1 will affect human health because of the dan-
gers inhe-ent In operstion of & nuclear factlity, but
that Individuals’ fears of an sccident at the plant, com-
bined with their lack of confidence in the NRC, will.
lead to an extension of the ps gical stress al
edly caused by the TMI-2 It hrtmﬁy obv
ous that this alloged effect is entirely ([Jerent from
those health effects st issue in any NEPA case relied
upon by the majority. Instead of being n:r.lnd to as-
sess (he risk of a proposed activity * * © the agency is
now roquired to assess how paop{c perceive and react
{o the risk. PANE's primary purpose is to forve the
sgency to determine whether Eoplc so lear renawed
operation of TMI-1 that it shouid not go forward, even
if Lthe agency’s assessment of the actual risk indicalos
that the impact on heaith will not be significant.

This takes NEPA far beyond its intended purpose.
The envirenmental effects of a federal activily are nme
to include the views of the population itself on the very
desirability of the activity * * *.

Judge Wilkey noted that the majority’s decision was con-
trary to decisions of three other courts of appeals, as well
as a prior decision of the D.C. Cireuit (Pet. App. 308-40a &
an.19-21). He argued as well that the mental heaith effects
alleged by PANE ure too ephemeral, speculative and

_l—r__-—.'“
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subjective to be measured for purposes of NEPA analysis’
(idd. at 40a-42a). Finally, Judge Wilkey found insupportable
the mujority's efforts (see pages 13-14 & note 9, wpra) to
canfine its ruling 1o the facts of thin case, vxplaining that
the alleged severity in a particular cose of un effect ¢f a
particulur Ly pe relates anly to the nature amd extent of the
analysts required by NEPA, i uny, but hax no beuring on
the threshold question whether tho cluss of effects involved
constitutes environmental impacts within the rcope of
NEPA (fd. at 42u-48a),

dudge Wilkey ulso rejected the majority’s view yhat the
initlal licensing sl ensulng overwight regulution of the
TMI-1 facllity constituted for NEPA purposes o single con-
tinuing major federal action (Pet. App. 48a-60a), He noted
thut under the majority’s analysis “the fact that * * * the
NRC is proposing (o restart the plunt s irrelevant.” That
unolysis, Judgoe Wilkey explained, ls inconsistent with the
requirements of NEPA, which governs only proposed ac-
tions. Juige Wilkoy sppesrs (o have concludad, however,
that bocause TUI-1 was shutl down, the Commission's ro-
siart doclsion itroll constituted fedoral action for NEPA
purposos (id. at 60a) On the other hand, he atressod that
the majority’s analyss was ovorly broad and would effect a
substantial and unwurruntod incroase in the NEPA obligs-
tions of NRC and all other foderul agencles. For ingtance,
ho explained (id. at 4s):

[Ujxder the majority’s interprotation, the NRC is en-
gaged in * * * “action” {Lubject to NEPA] every see-
ondd of every aay. It thue will be possibla for NEPA to
apply even when a nuclear plunt is operating pursuant
to un NRC licerse unl the NEC proposns to tuke no
uction to upwet Chis stulne qua,

il. On the atomic aergy Act ixsue, the court of appoais
Wwlge Wilkoy Jolisd Ly Soliro MeGowan) upheld the Com-
mission’s conciusioi. (hut co “ideration of respondent’s con-
tentions was rol manasted by statute (Pet. App.
560a-G7a)."" The court of uppenis vbserved that submtantinl

o lwige MeGowan skl med write separsivly to eapise ble wpgesed
vhows on (he Lwo lasuecs presentesd (o the court of sppeuls

Jdeference is duo to the Commission's Interprotation of the
Atamic Energy Act, its governing statute (id. at G0a-6la),

o court approved the conclusion of the First Circuit in
New Hampshire v. Atomie Energy Commission, 406 F.2¢
170, cert. denied, 3956 U.S. 062 (1909), based upon pertinent,
legislative history, administrative interpretation, and cen-
gressional oversight, that in enjoining the Commission to
“vrotect the health and safety of the public™ (42 U.8.C.
2012(d); see also 42 U.S.C. 2137 “¢)) “Congress ‘kad in
mind only the special hazards of radioactivity’ and that the
Commission’s responeibility is ‘conflined to scrutiny of and
protection against hazards from radlation'™ (Pet. App. 62a,
quoting New Hampshire v. Atomic Energy Commission,
supra, 406 F.2d4 at 174, 1756). The court ol appeals eon-
¢luded that Congress’ concern was *‘the [la~~eor Jrom explo-
slon, rudloactivity, and other harmful or toxic sffects incle

dent to the presence of such materials™ (.. App. Ga, -

quoting 8. Mep. No. 1211, 78th Cong., 24 Sesw. 1338
(1040)).

The court of appeals also refocted resporxlent’s alterna.

3

fears associated with it: fear of being Inundated by falle

tiva contention that stress induced in neighbors by opern
tion of & nuclear power plant, Is, In any event, & “special
hazard of radiocactivity” within this definition (Pet. App.
04a-00a). The court explained (id. at Cds, quoting /u re
Metropolilan Edison Co., 16 N.R.C. 407, 412 (1282) )

“Presumably, every hazardous technology gives rise to

ure of a newly constructed dam, for enmelo, or of be-
ing hit by debris from a ereshing airplane.” Indiviiuals
may exnerience psychological trauma from the occur-
rence of accklents or disasters such ns these * * *, [t
is obvious, therafore, that “post-traumatie psychologi-
cul stross” ¢on result from any traumatic event and is
nol so peculiar to nuclear enargy that Congress can be

deemed to have consideresd it a special hazard of

radioactivity,

Judge Wright dissented from the judgment of the court
of appeals on the Atomic Energy Act lssue (Pet. App.
704-76a). He complained that the court had given unlue
deference to the Commission's internretation of the Act amvl

L)
5
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assoriod (hat the plain meuning of the statutory directive
to protect tho health and salety of the public dictates that
(id. at 70a) “{i}f operation of a nuclear fucility would be in-
imical to the psychological health of the publie, the Com-
mission must not approve the operation.,™'*

6. Subsequent to entry of the court of appeals’ decision,
on October 4, 1982, the Commiasion Ilssued an order an-
nouncing its intention lo Jecide, ufler conducting publie
hearings, whetheor to lil the Immediato effoctivencss of the
two 1979 orders that required that TMI-1 facility romain
shut down pending further order of the Commission (sce
pages 3-4, supra). A declsion is presently anticipaled in
January 1883, However, as the Ocleber 6 order makes
clear, other barriers to operation of TM!I-1 remain, includ-
ing the resolution of the steam generator corrosion problem
noted by Lho court of appeals (Pet. App. 1042), and any noc-

_essary agency review of Lhe licansee’s repairs to the steam
generalors. For this reason, iU is the Commisalon's view
that a decislon (o i the Immediate effoctiveness of the

. shytdown orders woukl not constitute “a final decision re-

| garding the restart of TMI-1" within the terma of the judg-"

ment of the court of appeals requiring sdvance notlce (o the
court of such a decislon (Pet. App, 80a; see pago 12,
supra). The Commiasion has nonetheless provided notice to
the court of appeals of its inlqntion Lo reach a declsion reo-
spocting the 1979 shullown orders.** '

8 Qutlining the application of this standard Jydge Wright added
(Pet. App. T0ak
Nol all fears snd worries, of course, are peychological hoalth ef-
focis wiihin the deflaitions cf medical sclance. The sdverss pey-
chologicsl impact of restariing TMI-| may or may not rise Lo the
level of & beallh problem; even If it doee, (he same might nol be
true of the fears and snnietiee of naighbars of other power
plants. Drawing (hese linwa, on (he Lasls of Lha facte, (s the Lask
of the Commissioa, * * * [1}f luvestigaiion shows Lhatl (he allegs.
tions of peychologler! eniin efTects are unfounded or that Lhe of-
{:u are de minimis, the Act does not prohibil grent of »
nes.

' The offect of & declaion to 1IN the shutdown orders will be (3 2u-
(horize resizri oo an Interim basls sl such iime 88 the ulllities cum-
pleta repairs to the THI-1 sleam gunersior, and secure Lhe necessary
spproval of the Commission or its staflf fur Lhuss repairy. The “restari”

SUMMARY OF ARGUMENT

" A.1. This case presents a fundamental question of inter-

pretation of the National Environmental Policy Act. In re-

quiring the Nuclear Regulatory Commission to consider

streas induced by the propossl to authorize restart of the
TMI-1 facility, the court of appenls lost pight of the terms
of Section 102(2XC) of NEPA which establishes the obliga-
tion to prepare a “detailed statement”™ to accompany “every
recommendation or report on proposals for * **° major
Federa! actions significantly affecting the quality of the hu-
man environment.” Rather than directing a survey of all
¢ffects of such an action, the statutory requirement h t:
canvass “the environmental impact of the proposed action.

Tho court of appeals’ analysis, discarding this limitation,
and extending the NEPA obligation to encompass all ef-
fects upon the welfare of mankind that may be plausihly as-

signed tho label “health,” imposes a substantia! burden .

upon sll federal agencles and does not advance the.objec-
tives of the National Environmental Policy Act.
2. Respondent hus not alloged that the Commiasion hae

falled adequately to conskler any species of environmental .

Jogradation, such as radlation, that will or may flow from
the renewed operst'un of the TMI-1 plant, and has rot

clalmed that such phenomena are the cause of the sty s °

cited by respondent. The court of appeals has nonetheless
held the allaged mental health effects of restart are them-
solves environmenta! impacts of Commission wction, be-
cause thoy relate to human health. But contrary to the

court of appeals’ view, nothing in the statute requires con- "~

sideration under NEPA of all effects on human health of

proceeding itsell, hurever, will romain pending, for it is unly the im-
mediste effectiveness of the shutdown urder that the Commission s
consldering revoking st this time. In the restart procemiing iLaell, on
December 10, 1982, the Alomic Salety and Licensing Appeal Board
upheld the Licensing Duard’s determinstion (see poge 10, note 6,
supra) that ne full scale envirunmentsl impact statement need be pre-
pared. In re Metropolituw bdincw Co. (Three Mile lalawd Nuelear
Power Stativw Uwit 1), Docket No. 50-289 (ALAD-708). Time fur flling
of & request for Comminslon review of (he Appeal llounl's decision ex-
pires January 3, 1953,

Y
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federal ection; rather NEPA requires examination only of |

thoso health effects (or any other class of eflects) thut are
attributable to environmental causes. And the cases cited
by the court of appeals in support of its judgment are inap-
posite becuuse they embody no broader or different rule.
3. In un effort to escupe Lhe restrictive effect of the stut-
utory directive to consider only “environmental impact(s],”
respondents noto that the statutory language and legisia-
tive history express concern with the “hwuman onviron-
ment.” Bul we do not argue that NEPA excludes the ef-
fects of federal action on human beings from thd mandated
analysis; rutlcr, our submission s simply that the conslder-
ation mandated by NEPA exterds only Lo those influences
on mankind’s Interests that are environmentally propa-
Zated. Indeed, any other rule would render NEPA & noble,
but utterly ineffective, call for advancing the human condi-

~tion In all of its facets. - -

The legislutive history of NEPA confirms that Congress
was aware of the importance of man in the envirenmont.
But the logislative history equslly reflocts that precisely

because Congress sppreciated thst man's health-and wel-

fare depended upon the continuing vitality of his natural
environment, It directed that foderal declsion makors care-
fully conslder the eflects of contemplated feders! action
upon that naturul environment. Solicitude for human health
and welfure was thus in a sense & motive for the logisla-

. tlon; but in NEPA Congress addressed oniy a specific set of

problems, deemed theretofore to have been insuificiently
recognized, impinging upon that health and welfare: the
aegradation of the naturai anvironment. The decision of the
court of appeals and respondent’s argument in support of it
confluse the general legisiutive objective with the specific
remaodlial mousures actuully adopied.

The decision of the court of appouls is also contrary to the
suthoritative regulutions of the Council on Environmental
Quality implementing NEPA. These regulations do not pur-
port {o defline the statutory term “environmental impact.”
They do, however, define the reluted term “human environ-
ment” in & raanner thul muekes clear that eflects of federn!
action upon humu: health und other human concerns are

———— | G——

cognizable under the stalute only to the extent that they
are rooted in the condition of the natural or physicsl envi-,
ronment. Thus “human environment” is taken to mean “the
natural and physical environment and the relationship of
peopln with that environment.” 40 C.F.R. 1508.14 (empha-
sl added).

4. Ours Is not a novel interpretation of NEPA. On the
contrary the decision of the court of appeals is inconsistent
with decisions of six other courts of appeals, andi another
decision of the District of Columbla Circuit—all of the
courts of appeals that have considered the question wheth-
er non-environmentally caused effects of federal action are
subject to the requirements of NEPA. The court below
thought to distinguish these decisions by reference to the
“holocaust potential of an errant nuclear reactor” and
siressing that tho alleged stress impinges upon human

“ligalth, Bul the court of appeils simply ignored thaundlers—

lying rationale of the conflicting decisions—l.e., that .
NEPA requires only the analysis of environmental impacts. }

5. The declalon of the court of appeals is also at odds with
the firmly established principle (soe Kieppe v. Sierra Club,
427 U.8. 390, 410 n.21 (1976)) that sn agency satisfles its »
obligations under NEPA by taking a *hard look™ at the ene §
vironmental consequences of agency action. If fear of envi- :
ronmental consequonces that are themseives fully ap- -
praised ‘n appropriste environmental analysis must be
treated as an independent environmental impact of agency
action, howaver, then contrary to this Court's teseiing,
Strycker’s Bay Neighborhood Council, Inc. v. Kavls ., 444
U.S. 223, 227 (1080), the agencies are no longer free Lo de-
termine what action ultimately to take after appraising the
pertinent environmental consequences,

B. The decisinn of the court of appesls is founded upon
the erroneous premise that all effects upon human health
cre environmental impacts for NEPA purposcs even if they
ure nol environmentally coused or propagated. Respon-
dents have argued in this Court, however, that the slleged!
slress effects of restart of TMI-1 are environmentally
caused. Dut close scrutiny of respondent’s original stress
contention, us well as its belated argument in Lhis Court,
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i
reveals Lthat respondents are engaged in a word game that !

cannot bring Lhat siress contention within the ambil of
NEPA.

Stripped to ite essentials, respondent’s argument is sim-
ply that both routine operation of TMI-1 and the sccident at
TMI-2 entailed some lovel of environmental effects, and
could, il all safeguands failed, have produced much more
substantial envirdnmental effects. Bocuuse tho TMI-2 accl-
dent allegedly gencrated stress and fear among persons
residing in the surrounding region, and because restart of
TMI-1 may renew those effecls, respondent claims that
stress Is an environmental effoct of TMI-1 operation. But
respondent’s argument cannol supply the essential ingredi-
ent: an environmental cause fur tho alleged stress. Without
such & noxus, Lhat stress cannot ba considered an environ-

4 -—-mental effoct. Respondent demonstrates only that environ-

me=i»l effects and the alleged stress have a common
source- --he very fact of TMI-1 operation. That coincidence
is not a cuusal rolationship, such &z is required by Bection
102(2XC) of NEPA. Plainly, most, If not all, environmental-

¥ lysignificant federal actions have signifleant non-envi-’

ronmental e{Tects. To sweep uuch effests Into the a'ready
brosd ambit of NEPA analysis would impose » mubstaniial
burden upon all foderal agencies that {inds no warrant in

the plain language of the stalute.'*

4 As indicsted in our petillon (Pet. 17 0. 12), If fres to do so, we
would Bave presenied fur review (he additions! question whather
NEPA Imposss upon (he Nuclwsr Regulatory Commission » continulng
obligatiun Lo rvassess Lhe envirunmental Impacis of 8 liconsing declsion
in light of changed circumatances ur infurmation yven in the sbeence of
sny coatempisted further {ixlursl sctlun. The majority opinien below
(Pet. App. 182-20s) appuars Lo glve an allirmulive snswer Lhet le Irree.
oncilable with this Court's docisiun in Weinberger v. Calhulic Aclical
Peace Educativn Project, 454 U.B. 136, 148 (1v81), Kleppe v, Sierra
Cled, 427 UK. 390, 208408 (LU0, Aberdern & R. K R. v. SCRAP,
422 U8 18y, 320, 322 (10%0). We do not tender thal issue fur review
waly becuune (he resull in this cuse probably diey not turs upoen its res-
vlutben, Ay Judge Wilhey ubesrvend (sow puge 18, anpra), the spplice-
Clom of NEPA"In ihis cosn may rost up._ o the lur narivwer ground that
the NHC is here enguged in linlorsl setbon —the rvatsrt proceeding. lo-
e, whether resjuinrved ti ddo s ur ot the Comminsion staf sctuslly
prepered an envirnnmeninl impect spprsine) here, determining we that

ARGUMENT
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NEPA DOES NOT REQUIRE ANALYSIS OF EMOTIONAL |

.8 LEGEDLY FLOWING FROM FEAR OF THE
?Z.{)l;«'FSl?QAU'ELNhggS OF OPERATION OF A NUCLEAR
POWER PPLANT
A. NEPA Requires Consideration Only Of The Envi-

ronmental Effects Of Major Environmentally Sig-
nificant Federal Actions
1. The question presented in this case is one of statutory
interpretation, and thus ultimately of discerning: congres-
sional intent. As in other contexts, questions of statutory
interpretation under the Natlonal Environmental Policy
Act must begin with the pertinent statutory language. The
duty of federal agencies to flle environmental impact state-
monts arises from Section 102 of NEPA, 42 U.S.C. 4332,

which provides, in pertinent part:

The Congress authorizes ard directs t*st, to the full-

est extant possible: ® * * (Z) all agenci.s of the I:‘odcr- ‘

al Government shall—

L
(C) Includs In avery recommendation or re on pro-
posals for legialation and other major Federal
significantly affecting the quality of the human envi-
ronment, & detailed statement by the responsible offi-
clal on—
(1) the environmental impact of the proposed action

LR ..[l.l
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basis (hat no E1S was required (see page §, note 8, sxpre). In this sel-
tlag, the question whether such NEPA compliance wes sciually re.
quirea by law lacks the genersl importance of the fssuve thst we len-
dered for rovlew. And beeause of the availability of the narrower
ground suggestes Sy Judge Wiikey, the question whether the court of
sppesls’ continuing ebligation analysis (which may be dictum) is sound
is not presented in sharp focus here. Bhoulkl the Court diaagree with
this assessment, howsver, and conclude that the lssue is properiy pre-
sented, the Court porforce remaing free Lo address it as necessary for
the proper disposition of thie case. CI. Piper Afrerafl Co. v. Reyno,
€54 U.S. 235, 240 n. 12 (1981)

** The obligations tu prepare envimnmential ssacessmonts, (o unider-
take other furms of preliminary envirenmentsi snatysis less formal
than the full envirunmentsl impact statement contempisted by Section
JO2AUZXC), and to prepare supplemnental enviconmential impact state-
ments have been interpulsted Intn NEFPA oy the courts, see, €.,
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posed is not Lo assess all effects of proposals for federal ac-
tion, or even ull effects of the subclass of federal actions
thut are “major Federal uctions significantly affecting the
quality of the human environment,” Ruther, the obligution
created is to consider the environmental impacts of tho lat-
ter subclass of federul uctions. Thus, the criterion of envi-
ronmental impact must be salisfied in two respects before a
particular effect of a federal action triggers asacssment ob-
ligations under NEPA. First, thore must bo a proposal for
foderal action that has an Impuact of the requisite signifi-
cance upon man's environment. Dul even when such as
environmentally-sensitive proposa! has been kientified, the
ussessment obligution extends only to those impacts of the
federal action that are themselves environmental, '*

Hauly v, Klicndicust, 471 .2l 823 (2! Clr. 1872), eert. donled, 412
U.B. 208 (1973); Bucicty fur Aeimal Righiu, [ne, v, Beklesinger, 812

P.2d ¥i5, 917-918 (D.C. Cie, 1070), and have been conflirmed and sluel-

daled in ihe regulsiions promulgated by the Council on Envirenmenta!

» Quality, see 40 C.F.R. 15013, 1561.4(0) and (c), and 1802.%¢), as &
. mases of salurcing (he underiying statulory requirement of prepars-

Lioa of snvircnmenial impact ststlomenta. in this case Lhe court of ap-
peais hae ordered ihe Commision (o delormine whalher 8 supplemen-
ial envircomenial lmpacl slatesent la required, the Commission
having preperod an originel Ki8 sn TMI.] liconsing in 1974, Decause
Bectlon 102ZXC) provides ibe bazis (ur 2ll forms of envirvnmental

snalysis required by (he ceurts under NEPA, (e guostion whether o

poriicuiar clase wf vffects is cognizable lu tu be rescived by the refur-
ence Lo Bection 102ZX0), irrospeciive of (he stage of eavirenmentsl
snalyels Invelved or (he lsbel atiachad to o particular document.

% The onervus lmplications of neglecting the {wo-faceled envirun-
monisl (rigger bulll inte the slatule i resdily spparent, Vor instance,
the Brervtary of Transporiation’s decizion e allow the Angle-French
Concorde supersuaie Lransport Lo land st designated United Sistes sir-
poriz was regarded as an setion subject tu NEPA, Boe Kuriroumental
lefenne Fund, ine. v. Departimeni of Transporiation, 8 Enavil. 1.,
Rep. (Envil L. fnsi.) 2008} (D.C. Clr. 1976). That decisivn, however,
had implicstlons for lurvign rviations snd international commercial ro-
latbhwmships, an woll ss the neise love!l In cummunitios surrounding the
slrports in yuesihon, Bew Hlritish Aireags Board v, [Mort Authority,
658 F.2d 75 (2 Clr. 19T7). Yol It wan never suggesied, nor could it be,
thet the Beerviary's NEPA anslysis obligstbons estended tu the former
as well as the lalier,

i
As the statulory language plainly reflocts, the duty im- !

C e e ——

‘disposal snd accelerstad depletion of natural resources.”,

Although the precise Issue presented here has never
beon addressed by this Court—presumably because & negs-
tivo snswer to the generic question presented has been
seil-evident—the decisions rendered by the Court in this
ficld reflect the exclusively environmental focus of the us-
sessment duties imposed by NEPA. Thus, for instance, the
Court has described NEPA as “one of the recent major fod-
cral efforts at reversing the deterioration of the country’s
environment * * *." United States v. SCRAP, 412 U.S.
069, 693 (1973). And this Court has explained that “NEFA
* * * creals[s] a discrete procedural obligation on Govern-
ment agencies to give written conslderation of envircnmen-
tal issues In connection with certain major federal actions,”
Aberdeen & R. R.R. v. SCRAP, 422 U.S. 289, 319 (1975);
Flint Ridge Development Co. v. Scenic Rivers Associa-
tion, 426 U.8. 770, 787 (1976). Typlcal environmental conse- _
quences noted by thc Court include “Incrensed solid wasta

Aberdean & R. R.R. v. SCRAP, supra, 422 U.8, at 327;
sce also {d, at 831 (Douglas J,, dissenting) (“NEPA ®* * ¢ h
a commitment to the preservation of our natural
ment”). 17 2

The EIS itself, the formal record of NEPA nndy:h.
beon charactarized ss s “detailed statement of environmend?
tal consequences,” Kieppe v. Sierra Clud, 427 U.S. 390}
354 (1970), and the Court has explained (Ar fruas v, Sicm
Club, 442 U.8. 347, 350 (1979)) that:

The thrust of § 102(2XC) is * * * that environmen-
tal concerns be integrated into the very process of
agency decisisnmaking. The "detaiied statement”™ it re-
quires is the outwsrd sign that environmental values
and consequences have been consllered ** *,

‘" Bee niso Nawed [nudividual Members of the San Axionis Conser
valium Sociely v. Texas Highway Department, 400 U.S. 968, 971 (1970)
(Black, J,, disserting from donial of cartiorari) (NEPA s 8 msjor part
of “ecordinated legialstion designed Lo proteet sur Natica's envirve-

mental from destruction by water pellution, alr pollution, and nobee
poliuthen™).




Sece slso Weinberger v. Catiwolic Action/Peace Educalion
Project, 4564 U.S. 139, 143 (1081). Although “NEPA does
creale * * * & right of action In adversely affected partics
to enforce” its requirements (Aberdeen & R. R.R. v.
SCRAP, supra, 422 U.S. at 319), the Court has repeatediy
emphasizetd that the role entrusted to the courts is strictly
delimited: “once an agency has made a decision aubject to
NEPA's procedural requirements, Lhe only role for a court
is to ensure that the agency has cunsidered ths environ-
mental consequences * * *.” Strycker's Bay Neighborhood
Council, Inc. v. Karlen, 444 U.8. 223, 227 (1080) (empha-
sis added); soe also Vermont Yankee Nuclear Power Corp.
v. NRDC, 436 U.S. 519, 658 (1078); Kleppe v. Sierra Club,
supra, 427 U.S. al 410 n.21.

2. As Judge Wilkey and Commisioner Hendrie each ree-
4 . ognized (see pages 7-9 & 14-16 supra; Pet. App. 30a-38a,
d 3 00a-91a), tha consideration of stress allegedly induced by
8 % the fear of operation of TMI-1 (and, indeed by the very
pendency of Lhe restart proposal and the mare posaibility of

the above described limiting principle. Significantly, the
gravamen of ‘PANE's silegations is not that the Commls-
sion has failed adequately to consider some kind of environ-
“mental degradation {m any form. Nor la it that some impact
: of TMI-1 operation upon the natural environment—such as
radistion—will cause injury to the heslth (whather mental
+ or physiological) of its members that has.not been ade-

tion, supra, 454 U.8. at 142. Rather, respondent’s allega-
tion is that the existence of the plant itself, spart from any
environmental impact it might creste, will cause emotional
injury to TMI-1's neighbors. Yet is is procisoly that conten-
i tion that the court of appeuls concluded “ullege{s] environ-
{ + mental effects within the meaning of NEPA™ (Pet. App.
{ * 10m).

The logic of the court of appeals is deceptively simple.
Effects of feclernl uction upon L.uman heaith, the court of
appeals reasoncd, have been recognized in previous cases
as environmental impacts for NEPA purposes (Pet. App.
128-13a). Finding no wurrunl for o blunket exclusion of

restar( (see page 4, supra)), is radicaily inconsistent with

quately considered. Compare Weinberger v. Catholic Ac-

mentul health concerns from the ambit of MZPA, and per- .
colving in the statute a solicitude for the overall well-being
of mankind (id. at 13a), the rourt concluded that “in the,
context of NEPA, health encompasses peychological”
health” (ibid.). Finally, the court reasoned that because the
“governmental decision” involved—the Commission’s re-
start decision—Iis alleged to affect “human heaith” in this
respect, the stress effect of restart upon the surrounding
community is ar. environmenial impact requiring assess-
ment under NEPA (id. at 16a).

This syllogism is seriously fiawed. Contrary to the court
of appesls’ first premise there is no general rule that effects
of “governmental decislons® upon human health are envi-
ronmental impacts subject to NEPA analysis. Rather, such
offects are cognizable under NEPA only if the twin require-
ments of the statute are present: a proposal for significant
environmentaily-sensitive fodersl action, and an environ- °
montal impact. Indeed, as Judge Wilkey noted in his dis-
sant (Pet. App. 30a), the few authorities citod by the court 5
of appoals (id. at 13a & n.8) are fully consistent with this -
reading; they lend no support to the court of appoals’ judg- .
ment.'® Thus health effects, like any othor class of effects i3
of federal action thet may be cognizable under NEPA, are -
80 only to the extent that they are proximately traceable to 1
tho impact of the federal action upon the natural or physical
environment, or flow from & physically measurable or dis- °
cernible variable, such ss heat, radiation, nolse, pollution,
or odors, in that environment. -~

—_——

'* Use of toxie herbickdes, perticularly thruugh seriel spraying, te
control unwerranied (ur llegal) vegelation potentially affects human
heslth through an environmentally propegsted inedium, 8-c, o.g., Na-
tiewal Organizativn for ihe Reform of Marijmasa Lawe v, United
Statee Depariment of Stale, 462 F Supp. 1226, 1232 (D. D ¢°, 197H);
Citlzrens Against Turic Sprags, lue. v. Bergland, 428 T, Supp. D08,
Y27 (D, Or. 1977). And when the Insdequucy of provisian for precipita.
tion run-off in the plans fur o fieleral fucility fs claimed to ereate & dans
ger of life-threstening Nuoding, (Me likewise constitutes an enviren.
mentel threst te humen life xnid health, properly cognizable umier
NEPA, See Margiand-Nativwal Capital Uark & lnosing Crmmie.
wicw v, United States Puatnl Seveiee, 46T F 20 1020, 1089 (1) 0 5y
1073).
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The range of possible influences upon human heaith of
federal sction is potentially unlimited. Dringing all of these
within NEPA would rudically chango that law from one di-
recting special attention Lo environmental cencerns to one
dealing generally with human heaith and welfare. For in-
stance, it has never heretofora Leen suggested that the
Food and Drug Administration must filo environmental im-
pact statements pertaining to drug approval and disapproval
actions—actions that unquestionably have a powerful fin-
pact on human health, Indecd, the pertinent regulations re-
flect the recognition that drug spprovai ordinarily is not
subject to environmental impact analysis. 21 C.F.RR.

- 25.1(0). The reason is simply that the health effects of such
federal actions are not propagated through federal action
upon the natural or physical environment. Other examples

~ abound. Proposals for the addition, or termination of gov-

i ernmental health services, wellare programs and other in-
come maintenanco schemaes surely have as direct a bearing

Eupon human health as the restart of a nuclear power plant.

Although we trust that no one would seriously argue that

: meaning of NEPA, the court of appeals’ reasoning, treating
‘any and all health effects as environmental impacts, elimi-
nates the principled basis for this limitation.

" The range of possible causes of etreas is likewise virtually

¢ unlimited. Bringing all such causes with NEPA would
transform that statute from a mandate for environmental
sensitivity in federal administration to an amorphous, and
thus ultimately ineffectual, spotlight on human emotiona.
Assuming that psychologicul offects are reached by NEPA,
only those that are caused by environmental factors are
covered.'® Absent such a causal nexus, the effect of fed-

" Decause Lhe court of appeals’ decislon completely disregarde this
fundamenta! limitation upon the scope of the analysis required by
NEPA, we have not pursued bere the question whether the particular
mantal heallh «lfoets alloged by PANE sre culside Lhe scops of NEPA
fur the independent resson Ul the chain of cxusation between tha fod-
ersl sction and tho slleged elfucts ie so lenglhy and silenusted, and the
eflfect so apeculative ws to render NEPA snalysis unnwcessary. Clear-
Iy, there are sltuations in which e(Tects of federsl setiva, paychologicsl

these proposals entail environmental impacts within the

e

cral action simply does not qualify as an “environmental im-
pact” required Lo be analyzed under NEPA. .
Thus, while effects of federal action upon human health.
may occasion NEPA analysis, the statutory requirement is
necessarily limited to environmentally-generated health
elfects—a fundamental limitation upon sagency responsibili-
ty under NEPA that was entirely disregarded by the court
of appeals. The issue for NEPA purposes, was not, us the
courl of appeals assumed, whether NEPA requires consid-
eration of environmentally-generated mental heslth effects
of federal actions. Rather, the relevant inquiry Is whether
stress that allegedly arises from the very fact that TMI-1
exists and that the Commission has authority delegated by
Congress to license its renewed operation—a cause entirely
distinet from the radiation or sccident potential sssociated
with plant operatiou—Iis cognizable under NEPA.®® The
plain statutory language requires a negative anawer. .
3. In order to escape from the plain meaning of Seetion .
102(2XCX) me oullined above, respondents have in this '§
Court seized upon the use of the term “Auman environ- |
ment” In Sectlon 102(2XC), arguing that an effect upon the »,
natural or physical environment is not needed to establish

or otherwiss, are cutside the scope of Lhe mandated NEPA analysis for 1’
this resson. Cf, Vermont Yancee Nuclear Power Corp. v. NRDC,
supra, 435 U.B. st 851,

** The court of appesls’ misconception of the lssue presented perme-
sies (he decision. For instance, it vas simply irrsievant Lhat the court
of appeals found it dilMicult o belleve Lhat “[rlegardiess of Lha severity
of paychologieal haalth sifocts * * * [they) would [be] exclude{d] from
consideration at any stage of the NEPA procedures relating to any
proposed federal action™ (Pet. App. 11a). Thia ease dues not present
that broad questions, but the narrower one whether paychologlesi
health effects that are ol sitributable to sn environmental cause can
be environmental impacts within the meaning of Seetion 102(2XC) of
NEPA. Equally misplaced was the majority’s reliance (/4. at 132) upon
language of Section 102(2XA) of NEPA, 42 U.S.C. 4332(2XA), requir-
ing use of & “syatemstie, interdiseiplinary approsch which will insure
the Integrated use of the natursl and social sclences and the environ-
mental design arts.™ The court of appeals ignered the purpuse which
this inlerdisciplinary approsch was (o serve, stated in Lhe statutory
lenguage thetl immediately follows the quoted phrase—"in planning
and decisionmaking which may have an impact on man's cnvironment.”
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an environmental impact sufficient to trigger NEPA as- '

scssment obligations and that the court of appenls accort-
ingly correctly treuted the ulloged stress elfoct am such un
impact (Br. in Opp. 47-64). Secking support in the legisia-
tive history of NEPA smd the Council on Environmantul
Quulity Regulutions, respondents now srgue Lhat the “hu-
man environment” guarded by NEPA is affected by the
restart of TMI-1 because restart “would significantly alfect
the human cnvironment of [the surrcunding] area by signif-
jeantly altering the papchological context for. local resi-
dents” (Br. in Opp. 63; emphasis added). Like the cour of
appesls’ underlying ressoning, respondent’s novel interpre-
tation of the term “human environment™ s entirely di-
vorced from the pertinent l-gislative Intent; respondent’s
overall interpretation of NEPA finds no support ir the leg-
islative history or the regulations of the Council on Envi-
ronmental Quality cited. Indeod, the materials are entirely
* inconsistent with respondent’s contention and the cc t of
] upp.dt declslon.

a. Contrary to respondont’s suggestion, it iz ngt our sub
mission that effects upon human beings of federal action are
for that reason excluded from the scope of analysis under
NEPA. Rather, the point of our argument is simply that
NEPA covers only those effects of environmentally sig-
nifieant federal action upon man that are propagsted
through environmental variables. Thus, contrary to respon-
dent’s assertion (Br. in Opp. €7-49), our argument in no re-
spect detracts from the central focus of NEPA upon Lhe
“human environment” (42 U.8.C. 4332(2XC)). A major fexi-
erul action significantly affecting the quality of mun's envi-
ronment is sssuredly the statutory trigger for preparation
of an enviroamertul impuct statement, 7bid. But it is equal-
ly cloar thul the stateinent required need only address the
“snvironmental hiapact of the proposed actlon™ (42 U.S.C.
433202XCHi))—und thus that it need not address
nonenvirowmental cffects of fuderal netion whether upon
human beings or otherwise. In short, our submission would
not, as charged, rewd out of the statute the intendedd focus
upon the heman environment; it s roxpornddent und the
court of uppeuls that huve rewritten the stutute by clim-

wa .
»

- inating the requirement that the cffects of federal action

adidressed be environmentally caused. %

To be sure, f pulled away from its statutory context the
term “environmental impacts” could theoretically be read in -
conjunction with the term “human eavironment” in Section
102(2XC) to include Impacts upon man's “psychological con-
text” as respondent suggests. For that matter, NEPA
could in that manner equally be construed (o require con-
sideration of all sorts of federal action affecting a host of
other “contexts” impinging upon man's existence—his po-
litieal, social, moral, economle, and spiritual environmenta,
Such an Interpretation, however, would render mesning-
less tha critical statutory terms, *human environment” anl
“environmental impact,” rendering them synonymous, re-
spectively, with “human affairs” and “effects on people.”
Thus construed, NEPA would require preparation of an
“anvironmental” impact statement <2 sll aspects of every
major foders! action affecting human beingu. But such loose
statutory conatruction based ontirely upon ereative use of;
tha clctionary and thessurus does not constitute an &
prista means of discerning Congress’ intent, See Uwiled!
States v, Bacto-Unidiak, $94 U.8, 784, 708-700 (1909); sey’
also New Hampahire v. Atomic Energy Commission,i
supra, 400 F.2d st 173. As Judge Leventhal, writing for a
panel of the D.C. Circult explained, rejecting the claim that
an Influx of low-income workers into a more aflluent subur-
ban community could constitute an environmental impact
within the contemplation of NEPA (Maryland-National
Capital Parx & Planning Commission v. Uniled Stalcs
Postal Service, 487 F.2-? 1029, 1037 (1073)):

Concerned persons might fashion a claim, supported
by iinguistics anl etymology, that there is an impact
from people pollution on “environment,” if the term be
stretched Lo its maximum. * * * [Tlhis type of effect
cannot fuirly be projected as having been within the
contemplation of Congress.

b. The legislative history of NEDP'A clearly demonstrates
that Congress intended to require aystemntic assessment
only of the e¢ffects of fwleral uction (on humar heings or
otherwise) that are expressed in or propagated through the
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naturul or physicul environment. Conversely, the legisia- !

tive history provides no support for the court of appeuls’
view that a!l human health effects ure within the ambit of
NEPA, or for reapondents’ stili more fur-reaching sugges-
tion (Br. in Opp. 40 n.43) thut all federal action that effects
human beings s subject the NIEEPPA

The legisiative history of NEP'A underscores that Con-
gress intended to require consideration only of the effects
of environmental impacts of {ederal action—i.e., of those
effects traceable Lo some meusurable or physically discerni-
ble influence upon, or slteration of, the physical environ-
ment. Senator Jackson, the “father™ of NEPA, and the
Senior Manager on the part of the Senate in the conference
commiltee that produced NEPA, explained this noxus and
its relevance to human health in presenting the Conference
Report (115 Cong. Ree, 40410 (15609)):

What is involved is a congressional declaration thatl we
do not inteix! as a government or as a peoplo Lo initiate
scilons which endanger the continued existenco or Lthe

+ health of mankind: * we will not intentionally initl-

ale actions which will do irreparable damago to Lhe air,
land and water which support life on earth,

Bee also 115 Cong. Rec. 40024 (1900) (remarks of Senlor
liouse manager Rep. Dingell) ("we can now move forwand
to preserve and enhance our sir, squatie, and terrestrial
environments, and * * * provide ench citizen of this greal

country a healthful environment™). The legisiative history
" thus makes It clesr that Congress’ melive for protecting
air, land, water and natursl resources was, in large meas-
ure, 1o protect the health and wolfure of mankind. It is
equaliy cloar, howaver, thal the method adopted for
achieving that end in NEPA was (o direct special atlention
to effects of federal doclsions upon the natural and physicai
environment, The court of appeals has thus effoctively sub-
stituted one of Congress’ broad general endsz—advance-
ment of human welfaro—fur the quile specific means of
advancing it actually preseribed by law—the environmental
impact statoment.

This relationship between environmental protection and
human wellure thut underiies NEPA is also reflected in

A

 Senator Jackson's definition of the term “human environ-
" ment™ *[The environmenta!) mavement is concerned with

the integrity of man's life support system(s}-~the human
environment™ 116 Cong. Ree. 40417 (1069); 115 Cong. Ree.
19009 (1969). Similarly, Senatur Jackson described the
terms “environment” and “ecology” as part of “a now sct of
words and concepts [that] have come into wide public use in
discussing the Nation's irreplaceable natural resource
base.” 115 Cong. Rec. 29066 (1904) (emphasis supplied).®
The Senute Report on the bill that supplied the pertinent
language of NEPA also reflects congressional intent to di-
rect attention to the effocts of foderal actions on the natural
environment, and the impact upon man of those effects. S.
Rep. No. 91-204, 01st Cong., 1st Sess. 5, 16 (1969) (empha-
sis supplied):
Tho ultimate issue posed by shortsighted, conflicting,
arvl oflen selfllsh demands and Ymnum upon the
nite resources of Lhe esrth are clear. .
L N
The expression ‘environmental quality’ symbolizes the
complex and interrelated aapects of wana’ dependence
upon his envirowment. * ®* * The Nation has in many
sroas overdrawn ita bank sceount in [{fe-susiaining
natural elements. For thess elements—alr, water,
eoll, and living space—technology at present provides
no substitutes. f
Sece slso H.R. Rep. No. 91-378, 01st Cong., Ist Sesa, §
(1000) (quoting from a N.Y. TYmcs, May 3, 1969, edizorial),
Both the Senste Report on the legislation (8. Rep. Noo™
01-296, supra at 4) andd Senator Jackson's remarks present-
ing the Conference Report (115 Cong. Rec. 40417 (1949))
contain a revealing listing of perceived environmental qual-
ity problemas:

MONEPA's leglsintive histury is replete with similar statements re-
flecting concern with the naiursl envirunment and man’s dependencs
thersupon fur survival, See 118 Cong. Ree. 26576 (1969) (remarks of
Nep. Nogers); id, ot 28877 (remarks of Rep. Feighan); id. st 26567 (re-
marks of Rep. Yates); id. st 20581 (remerks of Rep. Goodling); i/, st
20581 {remarks of Nep. Ubey), id ot 20883 (remarks of Rep. Cshelan);
id. wt 20554 (remarks of Rep, Freyl
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haphazand urban amd suburban growth; crowxding, con-
gestion and eonditivns within our central cities which
reanll in civil unrest and defmel from man's social
and paychological well-being; the loas of valuable open
spaces; inconsistont and, often, incoherent rural and
urban land-uso policies; critical air and water llution
problems; diminishing resrentional opportunily; con-
tinuing soil erosion; the decline and extinclion of fish
and wildlife species; faltering and poorly designed
transportation systems; poor architectual design and
ugliness in public and private structures; rising levels
of noise; the continued proliferation of pesticides and
chemicals without adequate consideration of the conse-
quences; radiation hazards; thermal pollution; sn in-
creasingly ugly landscapo cluttered with billboards,
powerlines, and Junkyards * * *.

Bignificanily esch of the effocts listed is rooted in & discern-

ible impact upon the natural or physicsl environment. Reo-

~ apondent’s effort (Br. in Opp. 49 n.43) Lo find support for
se tho judigment of the court of appesls in the itallcizod lan-

guago,ls unavailing. As Juigoe Wilkey obsorved (Pet. App.
37a n.17), that language roflects only that the underlying -
environmontsl causes of social and peychological malaise
should be considered. Senalor Jackson did not even suggost
that the social and psychological effects of physical erow:-
{ng were, in their own right, environmental quality prob-
fems. A fortlori, there is no suggestion that social or mental
fils that are not environmentally grounded are nonotheless
environmental impacts for NEPA purposcs.™ ' -
Congress’ underctanling of the rolationship between pro-
tection of human health an that of the natural environ-
ment is ulso conveyex! by the introductory language of
NEPA proclaiming the legistutive findinge and purpose. As
this Court has recognized (Awdrus v. Sierra Club, supra,
442 U.S. st 349, quoting 42 U.S5.C. 4321):
NEPA sets forth its purposes in bold strokes:
The purposes of this Act are: To declure a nutional
policy which will encouruge productive sid enjoy-

 Unier respessdent’s view, fislersl acthon sffecting urban “eutull.
tisnns, ™ suach as puverty or drug slition woubd spperently revuire fur
mal anslysle winder NEIA,

able harmony between man and his environment; -
to promote efforts which will prevent or eliminate
damage to the environment and blosphere and
stimulate the health and welfare of man; to enrich

the understanding of the ecological systems and ™~ -°

natural resources important to the Nation * * *.

Congress chose its wonls carefully; “stimulat{ion] of the
heulth und welfare of man” is adopted s a purpose—-but
only to the extent achievable by “prevent(ion] or elimina-
tion{ion of] damago to the environment and biosphere.”
Similarly, in Section 101(a) of NEPA, 42 11.5.C. 4331(a),
Congress “recognizied] the profound impuct of man's sctivi-
ty on * * * the natural environment {and] the eritical Im-
portance of restoring and maintaining environmental quali-
Ly to the overali weilare and development of man.”

Protection of human health and welfare was thus a mo-
tive for adoption of a particular procedural mechanism to
advance that end, the environmental impact statement. But
refaronce to that goneral motive proviles no basis for shoe-
horning any measure Lhat might be thought to sdvanco Lhe
human condition into NEPA analysls. The decision of the
court of appeals thus loses sight entirely of the means se-
lacted by Congress to schieve its ends.

c. The cvurt of appoals’ conclusion that, because it re-
lates to lhuman heaith, stress allegedly sasoclated with
restart of TMI-1 is an environmental impact for NEPA pur
poses is also contrary to the regulations promuigated Ly

the Council on Environmental Quality, 40 C.F.R. 1500.¢t=....

sey. Substantial deference i dus to these authoritative reg-
ulations. Awdrus v. Sierra Ciub, supra, 442 U.S. at
J57-358.

The CIQ regulationa repentedly describe the portion of
an environmental impact statement that fulfills the require-
ments of Section 102(2XCXD) of NEPA as n statement of
the “lelnvironmental [clonsequences™ of the propused ue-
tion. 40 C. .1, 1602.10(y), 1602.16. Although the CEQ reg-
ulations contain ne definition of the term “environmental,”
employed in 42 U.S.C. 4332ZXCX1) (requiring “a detailed
statement * * * on the environmental impact of the
propused action™), they provide that the relnted statitory
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term “human environment” (*major Federal actions signifi- \
cantly affecting the quality of the human environment”™)
embraces “the natuml and physical envirowment and the
relationship of people with that eavirerment.” 40 C.F.R.
1608, 14 (emphasis ulded), The CEQ reguiations thus make
clear that the “human environment” for NEPA purposes in-
cludes human affuirs only the extent that they ure affected
by forces expressed {n the “natural and physical environ-
ment.” Plainly, the term “environmental impact” can have
no broader ambit than that assigned the term “human
environment.”

Reepondent, hewover, sceks support for the decision be-
low in the Council's explanatory comment (43 Fed. Rey.
55088 (1078)) that it was not the Council's intention by its
definition of human environment to limit that term to “the
natural and physical aspects of the environment.” Read In
context, however, this comment mercly realfirma that the
stulutory mandste to conskler Lhe wifects of federal action
extands to poople, as we!l ss plants, animals and inanimate
objdets, as long ss the operstive causs s environmental,
Thus the Council's commant goos on to call attention to the
definition of the torm “effocts™—employed In (he regula-
tions a2 & synonym for tho statutery term “impact”—
which proviies that “offocta™ “includes ecologicul ® * © ses-
thetle, historle, cultural, oconomlie, social or health, whath-
er direct, indirect or cumulalive.” Of course, becauso 40
C.P.R. 15608.8 mercly defines the terin impact, without

~defining the term environmanial, the. Inclusiveness of this

definition reflects only that ths rango of “effects™ and “im-
pacts® to be conskiored is broad; it does not purport to
eliminate the serarate stalnfory directive Lhat the impacts
to be surveyed under NEPA be environmontally-grounded.
Thus, it follows from the Councii's regulations that the el
focts upon human health of federal action are cognizable un-
der NEPA if andl only if environmentally caused.

The Council slso declared that “[t}he full scope of the en-
vironment is set out in Section 101 of NEPA." 43 Fed. Reg.
55088 (1978). As wo huve weon (pages 34-35, supra), Sec-
tion 101, 42 U.5.C. 4331, like other introdutory language in
NEPA, reflocts the role of man in the environment. Nut the

role portrayai in vne of dependency: mankind's reliance for -
survival upon the surrounding natural world, Nothing In
Sectien 101 suggests that the “psychological context™ kden- «
tified by respondent—in which man stands isolated from
tho natursl and physical environment—of which fears in-
duced by nuclear power plant operation aro sakl to be »
part, Is within the scope of the environment that is the sub-
Ject of the analysis required by NEPA,

Respondent also urges in this Court (Br. in Opp. 5i n.44)
that the express relegation of sciial and economic effects of
federal action to a secondary role under the CEQ regula-
tions, indlcates that mental heaith effects such as those st
issue here must recelv~ full analysis under NEPA. On the
contrary, the pertinent regulation, set out in the margin®?,
actually refllects the fundamental principle we have iden-
tified. Soclal and economie efTects are explicitly assigned a
sccondary role, not merely because the CEQ has deter-, |
mined that they are, ki any event, too remote from any en- .
vironmenta! cause Lo wavrant preperation of an EIS that is
not otherwise necessary (i=3 page 23 note 19, supra), but
primarily in consequence of the fundamental *ule applicable
to all classes of “impacts™: that absent some environmental
cause expressed in the natural or physical enviroiment, an *:
“affect™ simply cannot properly be classified as environ-
mental for NEPA purposes. Significantly, even v nen prep-
aration of an environmental impect statement s required.
by the presenca of other, environmental, effecta of federal
action, the regulatian directs coverage of social or economie:
effocts only to the extent that such effects are related to
the natural or physical environmental effects. 40 C.F.R.

.-uw\-uw [

*2 40 C.F.R. 1508 14 pruvikles:
liumen snvironment.

“Human environment™ sha'l be Inte ted comprehensively to
include the neturs! snd physical envirenment and the relstions
shio of people with that environment. * * © Tals means that eco-
nomie or socis! effecis sre nol intencded by the mselves Lo require
preparstion of an envirvamential impact slatement. When an o
vironmentsl impact ststement is prepared and vconomic or socie!
and nalursl er physical enviroawenial effecis are interrelated,
then the environmental impact statement will discuss all of these
eifects on the human ensirunment, |[Emphosis sdded. }
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1508.14 thuis embocdies and implomonts Lhe requirement of '
enviconmental cuusation that is prescribed by Section
102(ZXCXi).

4. Ours is not a novel Interpretation of NEPA. On the
contrary, the decision of the court of appeuls nero is incon-
sistent with the decisions of every other court of appeals
that has _ansilered the lxsue, ns well as a well-reasoned de-
taa of the District of Columbla Circuit itsell. These
courts of appeals have uniformly recognized that psycholog-
ical and sociceconomic effzcts Lthat are not environmentally
grounded sro outside the scope of the analysis required by
NEPA.

As Indicatod above (page 31), in Maryland-National
Capital Park & Planning Commission v. United Stales
Postal Service, supra, the District of Columbia Circuit re-
jocted the claim that an influx of low income workors into

~an AMuant nelghborhood could be regarded-as an environ- <« senn

mental impact subjoct Lo xnalysis under NEPA. To similar
elfoct s Breckinridge v. Rumafeld, 637 F.2d 804, 865-800
(61 Cir. 1076), cert. denlod, 420 U.8. 1001 (1877). There
the court rejectod the claim that unomployment causad by
closing of  military base was sn envirsamental impact cog-
nizable under NEPA, explaining that sithough “NEFPA
goes beyond * © * the ‘physical environment’ * * * {actors
other than the physical environment [are Lo be considered]
® * * only when there exist{s] a primary impact on the
physical environment.” Accord: Jmage.of Grealer San
Antonio, Texas v. Hroww, 570 F.24 517, 522 (6th Cir.

* Respondent woukl spparently resd Bocthon 1508 14 Lo requlre in-
clusion of sil sucial and economic ¢(Tvets of federsi action in an enviren-
ments! impact stalement il any sspect of the setlon s environmentally
significant, even il the soclal wrd esconomie effvels are unrelsiod Lo the
eavirunmentsl effects. Fur instancy, an envirunmeniel impact stale-
ment on (he construciion of 8 military bsse woukl be required te in.
clude not valy (he suclal and weunumic runsequences uf depletion of &
scarce waler supply, but (he purely econumic eifects of the base un the
surrounding reglon. This interpeviatioa s runtendicted, however, by
the lenguage of Bectiua 1508 14 rvalfirming thatl social sl revaomie
alfocts need never tu be addressed unider NEPA univss causally con-
aweted (o the impact of feders] setiun expressea in the returs! or phys-
leal envirvameni.

. 1978); Como-Falcon Coalitiva, "ne. v. Departurent afl.d~ -
" bor, 609 F.21 342, 345-346-(8th Cir. 1979), cert. denied, 446

U.S. 936 (1080);® Goodman Group, Inc. v. Dishroom, 679
20 182, 184-1856 (Oth Cir. 1982); Cilizens Commillee
Against Interstate Route 675 v. Lewis, 542 F. Supp. 496,
531-537 (S.D. Ohio 1982).7* And several courts of uppenls
have specifically rejected the claim that social fears and
anxleties arising from federal acticn must be addressed un-
der NEPA, in the absence of an environmental effect. See,
c.g., Nucleus of Chicago Homeowners Associalion v,
Lynn, 6524 F.2d 225, 231 (Tth Cir. 1975), cert. denled, 424
U.S. 967 (1976); First National Bauk of Chicago v.
Richardson, 484 F.2d 1369, 1380 n.13 (Tth Cir. 1973); sce
also Como-Falcon Coalition, Inc. v. Department of Labor,
405 F. Supp. 850, 861-862 (D. Minn, 1978), aff'd 609 F.21
342, 345-346 (8th Cir. 1978), cer: denled. 440 U.S. 836
(1980).%" See also Hanly v. Kliendeinst, 471 F.2.1 823, 833,

(24 Cir. 1072), cert. denled, 412 U.8. 808 (1973) ("/anley . .

11*); compare Hanley v. Mitche!l, 460 F.21 640, GAT (&l
Cir.), cort. denled, 400 U.8. 090 (1072) ("Hanly I™).%*

* Respondent sugyests (Dr. in Opy. 38) that the decision [ this ense
resls upon 3 factual finding that the socloscunomic efTeets in question |
here were lnsignificant. Os the contrary, although the distriel court
had made such & finding (see 609 F.24 at 343), Lhe court of appesls ex-
presaly held (hat the “district court erred” in conakiering thee issucs,
sod Lthal they wers as & maller of law outaide NEPA. /d. st 345-348.

* The rule of these cases la consistent with CEQ regulstions. See
psge 37, supra. As expicined sbove those regulstions do nol require
analysis of non-environmenislly-grounded soclosconomic e(Tucts uf fed-
ersl nction. Similarly, none of the cited cases suggest thal If prepara-
tion of an E18 is required fur indepondent ressons, social and ecunomic
ellects of lederal setion must be canvassed unless they are proximately
traceabls to natursl or physiesi envirenmental offucts of the action.

"7 The court of appesls’ rellance (Pot. App. 13a) on Chelace Neigh-
burhuod Assoclatives v, Pusial Service, 51¢ F.24 378, 383 (24 Cir,
1976, s misplaced, because Lhe court below overivoked this limitstion,
In Chelsra Neighborkuod Assnciations, the court of sppeals mercly
held that an KIS that had been prepered was inadequate because it
failed to sddrees soclal snd paychological elfucts upon residents of &
housing prujeet alleged Lo arise directly frum (he unkjue physicsl furm
ef the prujeet.

* While requiring, in Hawly 1, that & fwiersl agency take cognk
tance of & broad range of urban envirunmental offects, including nuise
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The court of sppeals recognizod the force of Lhe above-
mentioned declsions, but thought to diatinguish them by
stressing the specis! “holocuust potential of an errant nucle-
ar reactor” (I"el. App. 164), striving Lo cosich ita holding in
case-specific terms, But there is no logical basis for conlin-
ing the court’s holding to the fucts of thin ense; the cogniza-
bility of u class of effectn uder NEPA cannot turn upon
their alleged meverity {or mildness) in a particular case.
And the court of appeals’ cryptic explanation (id, at 16a)
that *in contrast (Lo vhe foregoing cascs] PANE is not ask-
ing the agency to evaluate the effect of ‘people pollution® on
the environment, but rather the effect of a governmental
decision of human health® simply ignores the rationale of
the conflicting decisions, L.e. that NEPA requires only Lhe
analysis of environmontal impacta. Nothing in the court of
appeals’ decision expluins why the principlo recognizad by

the-other couris that have addrossed this issue s not con--

trolling here.
6. Thus far our argumeont has boen that the decision of
the cdurt of appeals requires conskleratld - of matlers thut

are outsile Lhe scope of the environmer il analyses com-

missioned by Congress. Recsuse this additional obligation
is & “creature of judicial cloth, not legis'ative cloth™ (Wein-
berger v. Calholic Action, supra, 454 U.8. st 141), and bo-
cause NEPA provides no sanctlon for such judiclal luw
making (Vermon! Yankee Nuclear Power Corp. v. NRDC,
sxpra, 435 U.8. at 548), it esnnot stand. Dut it should not

assoclated with econstruction of @ feders! detention center in close prox-
imity (o & resklential seiling, the Bocond Cireuil made it suaily clver,
in Haniy I1, that ihe requlred conshklersiion dows not estend Lo efferis
comparsble Lo (hose sllvged hory (€71 V.0 wi K33
For the moat part [plaintiffe’] epposition is based upon a peyche-
jugics! distnie for having & [sil locsivid so chae Lo resudsntial
aspartiments * ® ° It s doubtful whelher psychulugiesl and socio-
logles! eifects upon neighbors constitule the Lype of (acters (hat
may be considered | NEPAL
The ressen arilculated by the ecourt of appesis fur this vxcluelen, it is
true, was (he diffcuity of messurvment of (hese o Tocte (10id ). Ar nat-
vl sbove (page 2N nole 19}, we have nol pursue! thel argument hery.
Nevertholoss, (he distinetivn bt ween purvly peycholoyicnl eflocts and
wavirvamental varisbles recognized by (he Lwe doclsbone of the Secund
Clreuk cllod, b for (he rrasuns we have siated, » valid one.

|
]

.escapa notice that the decision of the court of appeals im-
‘posing a non-statutory obligation is not a mere barnacle -

upen the statute., Ruther it directly undercuts the legisla-

tive commands embodied in NEPA, frustrating the statuto-
ry scheme.

[t is well established thut NEPA imposes upon the con-
cerned federal agency ultimate responsibility for determin-
Ing what nction Lo take after taking a “hard look™ at the en-
vironmental consequences of contemplated actlon.
Strycker’s Bay Neighborhood Council, Ine, v, Karlen,
supra, 444 U.S. st 227; Vermont Yankee Nuclear Power
Corp. v. NRDC, supra, 435 U.S. st 658; Kleppe v. Sierra
Ciub, supra, 427 U.8. at 410 n.21. In taking thut “hard
look™ we appreciate that the sgency may be rcquired to
conslder aventualities that are not evrtain Lo arise; remote
and spectulative possibliitien, however, need not be ad-

dressod. Cf. Vermont Yankes Nuclear Power Corp. v.
NRDC, supra, 435 U.S. at 551, Dut to treat indivkluals® -

{ears respocting the environmental consequences of sgency
action (and streas ocensloned by those fesrs) s environ-
mental sffects of the federsl sction In tholr own right, as
the court of appesls has done here, threatens the “hani
look™ principle. Under the court of appeals’ snalysis, an
agency’s fallure o treat these fesrs as an independen. ~n-
skieration militating sgainst approval of a proposed fedora:
sction would be ground for invalklation of sgency action
evan though the agency had fully sppraised the facts under-
lying the fears in question. In short, under the court of ap-
peals’ analysis, it is not enough to take a hard look at the
environmental consequences of agency action snd to conskd-
er the views of Interested partles; an agency must also as-
certain if public disagreoment with the agency's decision
will engendler streas in the affected population. Nothing in
NEPA requires this result; indeed, such an analysis can
only detract from the intonded focus of NEPA analysis, the
eifects of federal action upon the natural and physical
environment.

The burdens impowed upon federal agoncies by the court
of uppenis’ decision nro subwtantial. To be sure, the decision
of the court of apponis nominally went ne further than to

.
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Indeod, virtually overy foderal aclivily arguably g
ot ke & ab : il
;Iy-‘m)';-.;»;k"ui impacls; such oliecls simpiy are not o
as Lthe court of sppouls suggosted, Lo nuciear enorgy

amples inclle management of alr truffic control, operalion

of National Alrport, managoment of federsl prisons, eco-

asomie programs with their effects on life amni livelihood
jansing of fodderal lunds for coal mining, construction of
dams, and conslruction and oporalion of miliary. facilitica
The amorphous nuture of peychological effects, moreover,
renvlers Lhelr assessnont in ull of these circumatances espe-

clally burdensome and subjoctive in discanding the ro-
quirement of an environmental nexus Lhat iimits NEPA ob-
ligatlons, the court of appeais has effectod an extraonlinary
expansion of the (ask of sssessment established by that
stutute, potentislly oncompussing all of the non-environ
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Asx wo huve {'ip;.nru'\. the court of .x,'p".az;' deCision

witd foumieddl on Lhe ertaneous proniise fhutl Decsuse somu
olfocts of fodorul setion on humun health are coused by
vironmenta! fuctors, wwl may thus be sub .
analyvais, ull effects ol fieleral uetion affeeting human heal
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ary Lhemselves envirommaontal eliccis (jagos 20 , #h e

Or Moeasurs
atress antiafies Lhatl
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{ respondent’s actual stress con-

guments mnde in this Court,
iont cannotl orin hesa conlen-
w of the analysis requirad by NETPA.
the mental health efTect that responddent
\isslon consiler ia not the product of
) il or gasecus-eflluents, noise, odors,
ual impacts assoclated with operation of the
Instosd, the allnged offects are csusoed by
ar induced by tha simple fuct that the plant js,
the future be, in oporation. The mosat that can be
st responddent’s membors fear the environmental

rr

effocts. such a8 low level radiaiion, sssociated with routine

lant operation, 'kl Lhe poseibility of other graver effects

should a merious nuclear accklent oceur. These environmen-

tal effocts are not In dispute here. Butl, as we have ex-
nlained, foar of an environmental efTect such as these is not
in itse:s an environmenta! ¢fToct

it bon Lo sur petition respondent argued that this euss o0

s musry Lhan s faclual dispote as le whether that was se (fir. in

40). As indiested in sur veply brief, thet suggustion e disin-

aotie The inste in this cune s been sl all Limes 8 purvly iegel ooe,
winel rwgimendent did not srxue in the court of sppeals that o fertusl de-
terminstbin was necrsmary lo determine whether (he wvikieners It
wished to proffler for consblerstiion war melerial (o an weue ;-l‘v;-'ﬂy
b fore Lhe Comeniasion The pourt of sppesls likewlse trvated the saue
Iy legnl tn charurtor. Significantly, it judgnent was s rerransl b
charncter, it dil mud have the Comminshm any diservibm (s

Gman  priige Oolingsa, to valerisin et eue s wlirves rlaim

{1

saiis lell vimen fur the Cinnmission instesd were whe ther the vy
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lvrvsl was sufficintly signiflieant tos rospinire sippsiemen

talion wf the BIS
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Podesd, the asstee Bl by Dhe Commtasion at the ont-

st of e prossiending o that bl o thas case was whel b

sy huln,:u.s| didre o wowwrated wth o peedart that was

“wersrdati d et v eovpns e e ki i woas willlun
= | pmarnalds 1.1 et et vt W
shabs e o sherr b ey e o et ey Lhie b

sad pssnee Phas Dratacsd, wthott sy suprpestion that the eon
fention showde be comsiderod e pective of the Conng
sion's rubing Hespoondent thus defimed s stress content i
ar o Lhat wonld e autsnde the seope of NEPA should s
legal contentiona be rejected Moavover, respomndeat daud not
argee i the court of appeads (hat the Coampmssion was i
any event regquired to take evilencoe on s contenton, e
spontlent’s aiternative pootien i this Court s Cherefure i
consistent with s priv stamce i Uhas Btyeation 2

2 In uny event, thece 1 no merit Lo res) andent’s arpu
feenl thet the feargeneracad stiess they wonlil have the
Coimn wion consider w envionmentally grounded  Tadesd,
respon lent's effert (e o Opp 200, 42.45) (o demon
rEEAle e pevessary vausal nexus shinply underscores the
aimeae of Da required connection. Respondent  argues
that NEPA mundutes assenmiment of the mental health of
ootm of resturt becnuse:

1) the TMLEZ accident eanused  releases  of
ridiation —un enviromimental effect,

2) the TMEZ seenlent threatened toa canise other
muore sevious, environment sl effeets,

) upprebension caused by the TME 2 secatent on
gemdered mental health offects,

A restant of TMI ] ercates potestoad for future vy
alion releasen or even a seris nuelenr acordent on
tuthing environmental effects, il

b) restwrt of TR T may exacethate the stren
cutisenl by the TML 2 wecnlent

o Sigilieantly respondem s ba lated srguen nt that the Wit gt
streas Muvs from wn sepan o wgeen the atural oo poboy socal s iome ot
» .lilklng" sttoither Looata vandontom trpesbodd by the count o g aly
' Apy Bhs son page 1T saprud that smbh fee o 1. R L Y
wrd wd s ahiia iy
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o
The furegoing premises, however, are insufficient to estab-.
lish that uny stress that may be oceasioned by the restarl,
decision s traceable to the environmental «ffeets, potential -
or vertiwm, Uit would be attributable to restart. Respon-
dent smply demonstrates that potential cnvironinental of-
feets and mentel health offects Oow from a common souree,
at | as we have explamed above, that corcun ¢ . rivel
crnnph Lo temder the alleged mental health et e
tontnent al sopactsis]” of the fedecal aetion
Hespondent's other efforte to portray siress alleged to
result from fear of operation of TML ) 4 an covieonmental
impact are equally unpersuasive. Noting that the Coromia-
s recognizes that ot must consider the environinental
conseguences of plant oporabion, ncluding those that might
Row from a mujor accident, and labeling the possibility of o
major accident “holocuust potential,” respondent reasons
(Br. i Opp. a5):
That holocsust potentinl * * * is precinely the sort of
rnpuet on the natural ¢ physicul environment that the
Commission wrgues must be the proximate cuuse of
any paychologienl hewlth damage to be considered un-
der NEPA
Hespondents thus wlentify “holocaust potentini™ ns the en-
viraninental cause of the ments! health problems they ten-
der Tor anacysis under NEPA. Quad erat demonstrandum,
Hut this s no more than a play upon wordls.
OF course, "EPA muy require the consideration of
events —such as a o major nuclear aceident —that are quite
unitkely to vecur bat thet would entuil substuntial environ-

obar siomlar reasnes the Licensing Hoard, which weevpted the coun.

rertion that NLPA requires comideration oty of The environmental
flocts ol Foderal action (1 A 451, went asirsy in suggesting that “the
veobodepn al stress wlleged by the intervences here i reloted to » sig-
wheer vaviranmentsl anpect” Gibwd | see page 5 nate o supra) ln
s e el that Canclusion the Boand ohseeved unty that the ngeratinn
PN s e secutent wt TML 2 entatied envirannentat ol ete
Coting Thoe vhe Taeee s Bl e the Commission Lo wiiber sbe propara:
ot TS et TME L was anstially boesmed
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£y : ' '
itligation measures impheit m respondent’s stress conten-

Gon isell, and i ite arguments i this Court Respondent’s
onginal conlentien s sinply Ut because of unmityrable
stress fuctors “it [is] mmpossibie for the NRC to operate
TMI-1 without ewdangening pubbic health and safoty” (Pet
App. 116ud Sev alse Broam Opp. 53 0 45 (quoted at page 46
note 33, supra) Respondent’'s frankly stated view that mit-
tgation of the alleged stress requires permanent eloving of
the TMI-1 plant, rather than any set of siensures (o im-
prove safely or control environmental effects, 18 cloquent
testimony Lhut the alleged stress is in no sense gn environ-

mental effect of operation of TMI-1
. L] - - A

In closing, we pause to emphasize that although neither
NEPA nor the Atomic Energy Act requires considerntion
by the Commission of respondents’ allegutions of communi-
Ly fears in deciding whether to authorize restut ™ it in our
view that these lnws do serve effectively to n wote those
fears by assuring that any factual basis therese 1+ wbliely
niretl and fully explored in the most effective munner As
recognized by Chairmun Ahearne (P¢'. App. b0s Plad nd
most aptly described by Commissioner Hendr'e (i1 p
K3u, 87u):

ITihe most appropriate wav for the Comm « to
tuke wccount o} fears related to TMI L in, first ) o
sire that the technicul decizion o rectar' i« ‘it
and second, if Lhe deeimior 8 t.  roil resta; | to
" muke sure that the public understands. hiough aceu-
rate and comprehensible information, fully dissemina.
tesd, the basin for the Comminsmion's determination Uit
the plant can operate safely
* * » v
[A In unsafe plant 13 not made safe by the faet that local
citizens are unconcerned about i, any more than a safe
plant s mude unsale by the fact thut local resulents
are deeply nuxious about 1t

" Respundents have mot sought thie Court's review of the comit of
appealy’ Jusdgment un the Atomie Energy Aot imsus
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Here, prior to suthorizing restart, the (Commission has "
undertnken a detailed evaluation of the safety of TMI-1 and®
has required that safety wieasures be taken prior to any
restart. See page 3, supra  In this manner, “he subject of
communily fears —the salely of the operation a TMI—-has
been addressed by the Commission.

I addition, in order to educate both itsell an, the public,
the Commission has gone to great lengths to involve the
public in its decisionmaking process (see, ¢.y., page 18,
supra). The Atomic Energy Act, 42 U.S.C. 223%a), pro-
vides that upon the request of interested persons the Com-
mission must hold a public hearing as part of ita proceed-
ngs on most significant determinations. Similarly, publie
invalvement 18 » mainstay of the NEPA planning process.
See 40 C.F.R. 1606.6. The legislative history of each of
these enactients reflects a strong congressional desire to
promote public confidence in federal decisionmaking by pro-
viding for significant public participation. See S. Rep. No.
1677, BTth Cong., 2d Sexs. 7-0 (10062) (Atomic Energy Act);
5. Rep. No. 91-296, supra, at 5 (NEPA). This important
aspect of the latter stutute moreover, hus been emphasized
by this Court most recently in Weinberger v. Catholic Ac-
tron of Hawaii, supra, 464 U.S. at 143. The District of Co-
fumbia Circuit has made the same point about the former
stutute: “In the Atomis Energy Act, [Congress}® * *, in
the interest of public confiddence in the thorouhness of the
review process, invited public scrutiny * * *." Union of
Concerned Scientists v. Atonae Energy Commission, 409
F 24 1069, 1078 (D.C. Cir. 1974) (citation omitted).

In the decision under review, the court of appeals has
overlooked authoritative teachings on the role of public par-
ticipation under the statutes that govern nuclear licensing,
as well as the clear meaning of Section 102(2XC) of NEPA.
Tu be sure, there are those who fear the development und
utihization of nuclear power. “But Congress has made
choice to at least try nuclear energy, establishing a reason-
able review process in which courts are to pluy only a limit-
ed role * * * Time may prove wrong the decision to devel-
op nuclear energy, but it is Congress or the States within
thew appropriate agencies which must eventually make
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that judgment.” Vermont Yaukee Nuclear Power Corp »

MNRDC, supra, 435 U.S. at 357-558. NEPA does not pro-
vide the courts a means of second-guessing Corgress’ con
sidered judgment in the guise of mandating consuleration of
allegec psychological harm induced by individuals’ disa-
greement with the implementation of congressicnal enact.
ments by a federal agency. Once an agency has consigered
the “environmental consequences” of its proposed federai
action, it has satisfied its NEPA responsibilities

CONCLUSION

For the foregoing reasons, the judgment uf the cour of
appeais respecting the Commission’s resporsidilities urder
NEPA should be reversed.

Rex E Lt

Soliertur General
Carol E. Dixkins

Assistant Attoruey Geerni
Louts F CLAIBORNE

Deputy Soicitor Genera,
JOSHUA | SCHWARTZ

Assnistant to the Soliciior General

JAMESs M. SPEARS
Jacgres B GeuN
RiICHARD J LaAZarUs
Attorneys
LEONARD Bicxwrr, JR
General Counsel
Makroy G MaLSCH
Deputy Geweral Counsel
PrTER G. CRANE
Acting Assistant Genernl Counsel
Nuclear Regulatory Commission

DECEMBER 1982



