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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

''' 5'

ATOMIC SAFETY AND LICENSING APPEAL BOA'RD .

Y
In the Matter of )

)
COMMONWEALTH EDISON COMPANY ) Docket Nos. 50-454 OL

) 50-455 OL
(Byron Nuclear Power Station, )

Units I and 2) )
)

PETITION FOR-

RECONSIDERATION OF ALAB-678

The Rockford League of Women Voters (" League"), by its counsel,
.

moves the Appeal Board to reconsider its Decision of June 17,1982 (ALAB-678),

both because it is improper as a matter of law and incorrect as a matter of

fact. The subject of each request for reconsideration and the reasons therefor

l proceed seriatim as follows:1

Reconsideration No.1

At page 41 of ALAB-678 the Appeal Board directed the Licensing

Board to limit contentions in this proceeding (contentions which the Licensing

. - ' - Board had previously admitted and refused to strike on reconsideration, rulings - --

!

I which if not carefully considered by the Licensing Board were nonetheless

j lengthily considered), notwithstanding the merits of the contentions, but simply

under the standard that the Licensing Board may not be able to " comfortably
,

decide" such contentions on their merits without unjustifiable delay in the

operation of the Byron facility. This standard harkens back to the old AEC-NRC

where secrecy in procedure prevailed and the public interest went for naught.
1

1. Page references to ALAB-678 are to the Slip Opinion presently unreported,
issued on June 17, 1982.
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* The test of the Atomic Energy Act, as amended, as well as the Commission's

Rules of Practice, is that contentions must be litigated if they are specific to

warrant entry into the proceeding under 10 C.F.R. 2.714 and thereafter survive

! summary disposition. There is no legal basis for the standard imposed by the

Appeal Board that notwithstanding the relevance of such contentions, they may

nevertheless be ignored if the resolution of the merits of such contentions

interfere with the operation of the Byron plant.

Moreover, this standard, as well as the tenor of the Appeal Board

Decision, suggests that the Appeal Board has made (and has directed the

Licensing Board to make) decisions concerning the safe operation of the Byron
~ lant prior to any hearings on the League's contentions. While the Appeal Boardp

may perceive evil motives on behalf of the League or their counsel (there are

none in reality), once the Appeal Board chose to reverse the Licensing Board's

Decision, there can be no basis for engrafting upon the League's participation an

additional standard which is insupportable under law and bad precedent as a

matter of fact.
,

Would the Appeal Board like all licensing boards to reject contentions

if they " uncomfortably" interfere with a plant's operation? We think not, and _
_ _.__

believe that standard should be reconsidered.

Indeed, the Appeal Board's Decision in this cause on this score is

directly contrary to ALAB-659, entered in this cause by the Chairman of the

Appeal Board on the very issue under consideration. Thus on November 10, 1981

the applicant sought expedited consideration of the League's appeal on the

grounds that not to do so would " delay the eventual operation of the Byron

plant". Said Chair.t.an Rosenthal as to that point in this cause:
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"It may well be, as it insists, that the deferral of the League's
appeal will occasion a delay in the ultimate disposition of the
licensing proceeding below if (1) the Licensing Board denies
reconsideration, but (2) we should thereafter overturn the.

October 27 order and reinstate the League as a party. That is,
however, a normal litigation risk which the applicant fairly can
be deemed to have assumed when it prevailed upon the
Licensing Board to dismiss the League from the proceeding.
More specifically, the applicant could not have failed to
appreciate that, given the gravity of that dismissal, the League
would likely resort to all remedies available to it under the
Rules of Practice - i.e., first a petition for reconsideration
addressed to the Licensing Board and then, if necessary, an
appeal to us.3 Likewise, the consequences of a possible

i eventual appellate reversal were reasonably to be anticipated.
In short, there is nothing either obvious or suggested by the
applicant to differentiate its current situation from that of any
other litigant whose initial victory is subject to various, and
consecutive, further reviews." [ Footnote omitted.]

,

In the matter of Commonwealth Edison Company (Byron Nuclear Power Station,;

|
'

. Units 1 and 2), Docket Nos. 50-454, 50-455, ALAB-659, November 19,1981, at pp.

4-5.

| Thus the Appeal Board's decision flies in the face of established law,

and it directly contravenes prior precedent in this cause upon which the League

justifiably relied .

Reconsideration No. 2
,

Despite the acknowledgment by the Licensing Board that it could not
i

decide the dispute among counsel by viewing affidavits and despite the fact that
_

_

case law is legion thr:t the Appeal Board as an appellate tribunal had no right to

make findings of fact on this dispute, the Appeal Board at ALAB-678, p. 29, n.

31 and at p. 44, n. 40 actually found the League and its counsel at fault without

such a hbaring. While the former reference in the Appeal Board's Decision

suggests that it is not making such a finding, p. 44, n. 40 clearly indicates that

the Appeal Board accepted everything Commonwealth Edison said in its letters

and affidavits and rejected everything the League said in its letters and

affidavits.
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That is simply unfair, a denial of due process, and seems to be a
,

~

technical device aimed at embarassing counsel for the League rather than

fulfilling a judicial responsibility. Thus, portions of the Opinion (and the

resultant decisions thereon) which find that the League was at fault - a finding

made without benefit of hearing - is a finding which may not stand. And

this is particularly so, since the Licensing Board's finding of a willful pattern of

delay was reversed.

Reconsideration No. 3

At ALAB-678, p. 44, n. 40 the Appeal Board quotes League counsel

out of context, and we request that the record be set straight.
.

| What the transcript will reveal is that counsel for the League argued

that neither the Licensing Board nor the Appeal Board could make a finding on

the dispute among counsel without hearing. Counsel for the League asserted that
|

| if af ter a hearing the League were found at fault, then any action by the

Appeal Board consistent with the facts found would be justified. The Appeal

Board will recall that League counsel added that at such a hearing if

|
| Commonwealth Edison were found at fault, it should be denied an operating
|

license.

Whatever the merits or demerits of the various disputes among counsel

in the discovery disagrecment below, that dispute could not appropriately or

potentially be resolved without a hearing, and those findings and the resultant

decision must be vacated.

|

| Reconsideration No. 4

The entire decision of the Appeal Board is bottomed on the " finding"

that the League may not " benefit" from the delay it has caused. ALAB-678 at

|

-4-*

_ _ _ _ . . _ _ __



. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

.

.

p. 2. Yet at other portions of its Opinion, it finds that others were equally

' responsible for delay. Thus, the Appeal Board cites Commonwealth Edison for

" delinquent conduct" at p. 24, and at p. 36 the Board states that "...the League

is not the only participant in the process that has been the cause of delay," and

beginning at p. 37 of its Opinion the Appeal Board found:

...we are also constrained to note that the League was not the"

sole cause of delay. Both the applicant and the Board itself
contributed in some measure. The applicant waited seven
months after the Board's ruling on contentions before it initiated
discovery. See supra, p. 23. The Board did not issue its ruling
on contentions and its denial of the applicant's petition for
reconsideration of that ruling until nearly eight and six months,
respectively, af ter the parties' submissions - action that can
hardly be characterized as prompt.34 ha sum, we think the
Board has overstated the League's delaying tactics and
overlooked the fact that the League was not alone in
failing to move the proceeding along." [ Footnote omitted.]

~

[ Emphasis supplied.]

In the matter of Commonwealth Edison Company (Byron Nuclear Power Station,

Units 1 and 2), Docket Nos. 50-454, 50-455, June 17,1982, ALAB-678 at pp. 37-

39.

Yet despite these clear and supportable references to the delay caused

by others, including the Licensing Board itself, the Appeal Board's Decision in

this case was not only fashioned to punish the League, but to single it out as the
- - ~ _ -

sole source of delay. This seems to us more the process of animus than judicial

evenhandedness, particularly in light of Chairman Rosenthal's remarks, quoted

previously in ALAB-659, supra. Therefore the "special relief" fashioned by the

Appeal Board to make certain the League "does not benefit" from the " delay" is

singularly insupportable - and even more so because (1) the Licensing Board's

" finding" of willful pattern of delay was reversed, and (2) - equally importantly

- there is no evidence (indeed there are representations to the contrary) that

the League intends anything but moving forward fairly.
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In light of this, unfortunately, what the Appeal Board's Opinion does is

to invite Chairman Miller to " rush to judgment" advising him it is "O.K.," so long

as he continues to utter the code words " League delay." See, e.g., ALAB-678 at

p. 42, n. 37.

Reconsideration No. 5
,

|

A primary basis for the Appeal Board's decision is found at ALAB-678,

pp. 27-28 of its June 17, 1982 Opinion. There the Appeal Board states:
|

| "If, at the conference, the League could not convince the
' applicant to alter its sequence of discovery, then the League

had no option but to answer the interrogatories as propounded
or file a motion for a protective order.30 The League did not

| have the option of doing anything." [F 5tnote omitted.T
| [ Emphasis supplied.T~

.

But as we shall see, the League did not stand " mute." It enlisted the aid of the

Licensing Board which chose to do nothing.

If we are to assume that the Appeal Board made n'o impermissible

finding as to which counsel was correct concerning the underlying discovery

dispute (at one point the Appeal Board seems to find the dispute irrelevant,

ALAB-678 at p. 29), the Appeal Board's Opinion does admit to the existence of a

dispute among counsel such that there was no specific date for answering the
- ~ interrogatories, and that it was within the power of the League's counsel (indeed - - ~

the Appeal Board holds it would have appropriate under the circumstances) to file

a n.otion for a protective order. That conclusion, by definition, must mean that

the Appeal Board believed that the events prior to September 18,1981 were

sufficient, at less at naQeln to justify the League in not answering the

interrogatories and bringing the matter before d.e IJaensing Board - that is, the

matter of Commonwealth Edison's refusal to honor the overall disecvery

agreements. Yet, within a matter of days after September 18, the League did

precisely that. See October 13, 1981 Response to Motion for Sanctions at p. 7.

-6-
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If the League had filed a motion for a protective order (and such a

' motion as the Appeal Board suggests could clearly have been bottomed on the

! refusal of Commonwealth Edison to honor its previous discovery agreements (see

ALAB-678 at p. 27]), then it follows that the League was not unjustified in

attempting during the process of discovery to rely on its version (which has been

the subject of its affidavits before this Appeal Board) of the discovery dispute,

particularly since the Licensing Board strongly urged depositions rather than

interrogatories. ALAB-678 at p. 27. Given this logical sequence of events and

findings by the Appeal Board, the Appeal Board can not thereafter conclude that

the League should be as severely punished as it is in ALAB-678 for having raised

the matter before the Licensing Board in response to sanctions, rather than

affirmatively in a motion for a protective order. It may well be that counsel

for the League should have filed a motion for a protective order. But that is

beside the point. To use as an ultimate reason for its decision, as the Appeal

Board has, the failure of counsel for the League to have selected (as the Appeal

suggests in hindsight) one avenue for resolving the dispute, rather than another, is

the height of formalism and flies in the face of not only the Licensing Board's

nine rules on discovery (ALAB-678 at p. 8, n. 9), but the Commission % directive

_ _ to have strict formalism abolished. 10 C.F.R. Sec. 2.756. 'Ihus the sequence of _
_ _

events do not support the " findings" of the Appeal Board, particularly when

League counsel on October 13, 1982 requested and urged the Licensing Board to

hold a conference among counsel to resolve the outstanding disputes. If that

request was not self-styled as a protective order, it certainly was a request by

the League for prompt action by the Licensing Board to resolve a stalemate, and

also was coupled on October 13, 19 81 with a motion by the League for sanctions

against Commonwealth Edison for failure to follow its discovery agreements.

-7-
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Thus, says the Appeal Board, the failure of the League to "do
.

anything" from September 18, 1981 to October 13, 1981 (17 business days) on which

date the League brought the dispute before the Licensing Board in two filings, is

the sole basis for the extraordinary and punitive action taken against the League.

ALAB-678 at pp. 40 and f.f.

And this action is taken without any acknowledgment by the Appeal

Board of the Licensing Board's failure to have a phone call among counsel (let

alone the prehearing conference mandated by the Commission's Rules) to deal

with discovery. No doubt this record reveals an " inattention" by the Licensing

Board to its duties (ALAB-678, at p. 38); and no doubt had the Licensing Board

promptly disposed of matters below (18 months finally to rule on contentions; 6
.

months to reconsider), the problems of counsel would have surfaced earlier. But
t 1

| that failure can in no way be laid at the League's doorstep, however convenient ,

|(

| it may be to do so.
|

| Indeed, even though the Appeal Board " bottoms" its Order on "Leegue
:

! delay" after September 18, it also finds (totally inconsistently) that suen delay
I

| was not (1) of long duration, or (2) part of a pattern of delay as urged by the

Licensing Board. ALAB-678 at pp. 36-37.

For these reasons, those portions and resultant decisions of the Appeal

Board which find the League at fault and impose severe sanctions must be

vacated. See also ALAB-678 at p. 32.

Reconsideration No. 6

At page 35 of ALAB-678 the Appeal Board finds that the League

" refused to divulge any information whatever about any of the 114 contentions

admitted by the Board." That is plain error.

-8-
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The Appeal Board is aware, and the other parties have admitted, that
.

not only did Commonwealth Edison have the MHB Affidavit, which flushed out

many of the 114 contentions, but that Affidavit was the subject of a separate

proceeding before the Nuclear Regulatory Commission in which Commonwealth

Edison participated. Moreover, the record below reflects that Commonwealth

Edison requested, and the League promptly tendered, all of the documents which

Commonwealth Edison sought and which were referenced in that Affidavit.

This portion of the Opinion must be reconsidered and changed to

reflect the true facts, and we so request.

CONCLUSION

In sum, we believe the Opinion must be reconsidered because the
.

Appeal Board made findings without a hearing; faulted the League for not seeking

a protective order when it attempted to take similar steps promptly to resolve

the matter; and bottoms its severe sanctions against the League on the basis that

it was all the League's fault (when it finds that both the Board and

Commonwealth Edison contributed to the delay), and does so in a way which not

only does violence to the mandate of the Atomic Energy Act, as amended, but

really suggests that the Appeal Board on behalf of the Commission has made up

- - its mind that Byron should be licensed and has directed that the Licensing Board - - -

move full speed ahead toward that goal.2

2. Would any reasonable lawyer or responsible scientist take seriously a hearing
before a Licensing Board which has been directed only have a trial if it does not
interfere with the operation of the Byron plant? We ask, in fairness, that the
Appeal Board ask itself this question in connection with its ruling on our Petition
for Reconsideration.

One final point. To the best of the League's ability, it intends to answer
the subject interrogatories on July 6,1982 and to do its best to participate in a
fair hearing. The question of the Appeal Board's "short order" schedule can, of
course, be raised on appeal - and by complying therewith we do not acquiesce in

(Footnote continued on page 10.)
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REQUEST FOR RELIEF
.

On the basis of the foregoing, the Rockford League of Women Voters

request that upon reconsideration the Appeal Board (1) vacate those portions of

the Opinion referred to (as well as those other portions of the Opinion which

integrate therewith), (2) vacate its " findings" of fault made without hearing; (3)

vacate its new and novel legal standard that contentions in this case may not be

litigated unless they parallel with prompt operation of the Byron plant, and (4)

vacate in its entirety, save for the reversal of the Licensing Board's decision

below, pp. 40 and following of the Opinion which sets a schedule and directive

for the Licensing Board which is improper under all circumstances.

Respectfully submitted,
.

Myron M. Cherry, p.c. OCKFOFiD LEAGUE OF WO EN VOTERS
IPeter Flynn, p.c. ff

CHERRY & FLYNN J /U e
Three First National Plaza By: t/\ | / / /7 /
Suite 3700 'OneioT'Its Attornps
Chicago, Illinois 60602
(312) 37 2-210 0

(Footnote 2 continued)_, , _ ,

that " schedule" which, in part, is the subject of this Petition. But what the

League is really requesting in this Petition for Reconsideration is whether it will
be allowed fairly to participate below with adequate time for discovery and
hearing, or whether the Byron licensing process - sadly like so many others -
will go to fruition in the face of serious unresolved safety problems. Indeed, we
could see a zealous licensing board chairman in response to a " full speed ahead"
directive to request that the League respond to discovery, finish discovery, and
be prepared for the presently scheduled hearing on August 18, 1982, all of which
might appropriately be consistent with the Appeal Board's decision in ALAB-678,
but which would be quite impossible, quite incredible and quite illegal.
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PROOF OF SERVICE ..-

g
:.

I certify that the foregoing Petition for Reconsideration was sent by

Federal Express messenger on June 24, 1982 for delivery on June 25,1982 to the

Secretary of the Atomic Safety and Licensing Appeal Board, and on June 24, 1982

copies of the Petition were mailed, postage prepaid and properly addressed, to

counsel for the U. S. Nuclear Regulatory Commission Staff, counsel for

Commonwealth Edison and the Secretary-Docketing Section of the U. S. Nuclear

Regulatory Commission.
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