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The present motion is yet another in a long series of
attempts by UCS/NYPIRG to close two licensed, operational
plants which save licensees' consumers hundreds of millions

of dollars annually. UNow, after failing in at least five*

* Movant UCS/NYPIRG, along with other intervenors herein,
have been lobbying for years for the closing of the plants.
Its first entry into the legal arena was the filing of a
petition with the Commission in September, 1979 to cliose
Indian Point Units 2 and 3 and to decommission Unit 1.

The Commission denied the immediate shutdown reguest and
instead, inter alia, directed that the present investiga-
tory hearing be held and that a Staff task force examine
operation of the plants. After thorough study, the task
force reaffirmed the safety of the plants, and recommended
their continued cperation. Task Force Report on Interim
Operation of Indian Point, SECY-80-283 (June 12, 1980).

By its January 8, 1981 Order, the Commission adopted that
recommendation, thus once again rejecting UCS/NYPIRG's
efforts to close the plants.

NYPIRG followed that decision with a letter to staff dated
April 1, 1981, which again sought to close the plants, this
time for purported failure to comply with emergency planning
regqulations. The Staff denied the request pursuant to 10
CFR §2.206, also noting that the Commission itself had
reaffirmed its interim operation order on April 7. 46 Fed.
Reg. 28261 (May 26, 1981).

Undaunted, NYPIRG forwarded a letter to the Commission dated
July 24, 1981, again requesting that the plants be closed
for alleged emergency planning inadequacies. This request
was also denied, as confirmed by letter of the Ccmmission's
General Counsel dated December 11, 1981,

In October, 1981, UCS/NYPIRG attempted to circumvent the
Commission by £iling a petition in the Second Circuit
Court of Appeals seeking extraordinary relief, including
continuing appellate court jurisdiction over emergency
planning at Indian Point, comprehensive revision of the
Commission's emergency planning rules and procedures,
and a possible shutdown of the plants. UCS/NYPIRG
argued, as it does herein, that the Commission's so-
called "120-day clock"™ (see 10 CFR §50.54(5)(2)) for
resolvinag emergency planning deficiences was ineffective.
By Order dated December 15, 1981, the Court dismissed
UCS/NYPIRG petition, after first having ruled against
UCS/NYPIRG from the bench.




previous attempts to close the plants, UCS/NYPIRG has filed

an eleventh-hour motion for reconsideration of the Commission's
January 8, 1981 order, and for issuance of a show cause order
against the licensees.* UCS/NYPIRG brings its motion as
investigatory hearings on a number of issues related to Indian
Point -=- including whether NRC emergency planning requirements
are satisfied -- are about to commence before the NRC Atomic
safety Licensing Board to which the UCS/NYPIRG motion is also
addressed. Employing stale assertions, and evidently fearful
that the upcoming hearings will fail to support their position,
UCS/NYPIRG would presume upon the Commission and Board to make
dispositive rulings on emergency planning 1issues before the
very hearings designed to consider them have commenced.

Because intervenors' "new evidence" is more than six months
old, and because intervenors have grossly misrepresented the
present state of emergency planning, this motion, filed on the
eve of the investigatory hearing directed by the Commission,

should be denied.**

* UCS/NYPIRG has also erred to the extent that its present
motion seeks a show cause order from the Board. The
Commission's January 8 and September 18, 1981 orders
herein clearly did not delegate to the Board the power
to close either plant, but instead simply permitted the
Board to make recommendations.

*+ Intervenors Friends of the Earth/New York City Audubon
Society ("FOE/Audubon") Westchester People's Action
Coalition (“WESPAC"), and West Branch Conservation
Association ("WBCA") have filed papers in support of
the UCS/NYPIRG motion.




I. UCS/NYPIRG's Evidence Does Not Warrant
This Last Minute Motion

UCS/NYPIRG's first piece of "new evidence" which it claims
warrants the interruption of the hearing process mandated by the
Commission is the supposed deficiencies in the Indian Point
emergency plans as recorded by the Federal Emergency Management
Agency's (FEMA's") Regional Assistance Committee ("RAC") in
April 1981. USC/NYPIRG Motion at 3.* UCS/NYPIRG disingenuously
neglects to mention that on August 24, 1981, based on a revised
FEMA review, the Staff "conclude([d] that this issue has been
resolved satisfactorily." Letter from Boyce H. Grier, Director
NRC Region 1, to George T. Berry, Pows .ority President and
Chief Operating Officer (Aug. 24, 198l). (Exhibit "A"). Thus,
the April 1381 RAC comments are hardly a legitimate ground for
a motion.

UCS/NYPIRG's second piece of "new evidence" dates from
December 1581 and consists of further RAC comments. Such
evidence is alszo hardly "new" in the context of this hearing,
in which the Commission's suggested deadline reguires such
a rigorous hearing schedule.

Intervenors' months-long delay in filing this motion

illustrates that their "new" information is nut urgent, and

* presumably, this is a reference to the April 6, 1981
letter from Vincent Forde, Acting Regional Director,
FEMA, to William C. Hennessy, Chairman, liew York
State Disaster Preparedness Commission. See Exhibit "A".
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certainly offers no basis for disrupting the hearing process
to reconsider issues which the hearings themselves are designed
to examine, UCS/NYPIRG's "new evidence" merely confirms that
the FEMA's evaluations are part of the ongoing process of
developing emergency plans for nuclear power plants.*

The UCS/NYPIRG Motion also purports to rely upon a FEMA
Post Exercise Assessment, issued May 27, 1982, in support of
its motion. The Assessment document details FEMA's comments
on the radiological smergency exercise conducted at the Power
Authority's Indian Point 3 Nuclear Power Plant on March 3,
1982, FOE/Audubon and WESPAC, in their papers supporting the
motion, are less than candid when they claim that the /issess-
ment's evaluation of nine functionai areas as weak constitutes
"substantial and significant deficiences." See Response in
Support at 3., In fact, the exercise participants alsc received

19 “good" ratings in 9 functional areas., and 2z3 “acceptable"

* The support for UCS/NYPIRG's motion by FOE/Audubon and
WESPAC 1s similarly inadequate. See FOE/Audubon and
WESPAC's Response in Support of UCS/NYPIRG Motion for
Reconsideration of Commission Ruling Ailowing Interim
Operation and for Issuance of a Show Cause Order Against
Licensee's [sic), and FOE/Audubon and WESPAC's Pre-
sentation of Additional New Evidence (June &, 1982)
(Response in Support).

FOE/Audubon and WESPAC's support for UCS/NYPIRG's motion
is undercut by their admission that "no feasible emergency
measures can protect against the long term conseguences

of a serious accident at Indian Point." Response in
support at 6. Because FOE/Audubon and WESPAC claim that
no level of emergency planning can oe effective, their
assertions a fortiori cannot support a motion premised
upon the NRT's emergency planning regulations not being
complied with,
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ratings in 10 functional areas. (See general Attachmen. C,
FEMA Post Exercise Assessment {(May 27, 1982).) Intervenors
obscure the fact that the very purpose of an exercise and
critique is to identify as many deficiencies as possible
so that corrections can be made. If anything, the FEMA
Assessment supports licensee's argument that emergency planning
is a dynamic process, and that reasonabl: assurance presently
exists that the public could and would be protected in the
event of a radiological emergency.

Indeed, the FEMA Assessment of the most important areas
of emergency response was highly favorable. For example:

(1) "la]t the state level, all observed funtions
were carried out well"™ (Assessment at p. 10);

(2) at the Indian Point 3 Emergency Operations

Facility, all tested areas were rated from
*acceptable” to "good" (Assessment at p. 12);

(3) even in Rockland County, upon which intervenors
have focused their criticism, "[clapabilities
for protection of the public were good® and
"(e])vacuation and deccntamination were well
demonstrated" (Assessment at p. 15).

The high marks given the State of New York are par-
ticularly noteworthy since, pursuant to N.Y. Executive Law,
Article 2-B, the 3tate maintains primary responsibility for
radiological emergency planning, and, in the event of a general

emergency, the State would commit its extensive resources and

coordination and management capabilities.







«»+ which program shall be funded by the County of
Rockland, and be it further

*

RESOLVED, that the Legislature of Rockland County fur-
ther directs the County OLfice Of Emergency services to
develop a plan in response to a potential nuclear acci-
dent occurring at the Indian Point Facilities and to
utilize all sources of information in preparing such
plan to be presented to the Legislature of Rockland
County by December 31, 1982, and be it further

LA

RESOLVED, that in the event of a nuclear occurrence at
Indian Point Facilities, the Legislature of Rockland
County hereby authorizes, empowers and directs 1its
Chairman, notwithstanding this resolution, to take any
and all action in coordinating and cooperating with any
and all Federal and State agencies to protect the lives
and property of the citizens of Rockland County,

Appendix, A, p. 2-3 to UCS/NYPIRG Motion. (Emphasis added.)

Rockland County's own reiteration of its intention to
abide by the federal and state plans in case of an emergency,
while continuing to develop its own plan, hardly creates what
UCS/NYPIRG calls an “"emergency preparedness vacuum® (UCS/NYPIRG
Motion at p. 4). Since Rockland County expressly intends to
continue to use all of its resources in protecting life and
property in the event of an emergency, the resolution cannot
possibly have the adverse effects claimed by intervenors.
Rockland County's planning for a radiological emergency substan-

tially unaffected, and the State of New York, which maintains




primary responsibility for radiclogical emergency planning
and for the maintenance of the written State and county plan
documents, is completely unaffected.*

II1T, Intervenors Again Seek to Circumvent
Established Procedures

As on prior occasions, intervenors seek to circumvent
the Commission's procedures. Recognizing that emergency

pianning is a process, 10 CFR §50.54(s)(2) allows licensees

* Nor is there likely to be any coordinational problems
between Rockland County's emergency preparedness and
the other affected governmental units while the County
is preparing its own plan, because the County has
expressed its intention to follow the provisions of the
present county plan in the interim. By letter dated
June 4, 1982, New York Disaster Preparedness Commission
Chairman William C. Hennessy advised FEMA that:

"Staff also advised by the Chairman and other members
of the [Rockland County] legislature that the present
plan would be used 1f an accident wereto occur. On the
basis of the resolution and statements made by Rockland
County officals, I believe that the four county level
of preparedness remains adequate."

A copy of the June 4, 1982 Hennessy letter is attached

hereto as Exhibit "B". Even if the Rockland County Reso=-
lution had substantive impact, FEMA has in the past noted
that isolated instances of uncooperativeness by state or
local governments would not seriously affect overall radio-
logical emergency preparedness. See, e€.g., NYPIRG's July 18,
1981 Legislative Memorandum (Attachment 1 at 5) to Governor's
Bill Jacket for S-7122 (Exhibit "C" hereto) ("[T]he number

of these [isolated instances] does not .... seriously affect
the progress of preparedness development at this time).
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four months following a formal notice in which to correct
deficiencies. The Second Circuit Court of Appeals affirmed
its confidence in this procedure by dismissing UCS/NYPIRG's
petition for review last December. Intervenors renewed and
wasteful efforts to bypass 10 CFR Part 50 reflect a continued
misapprezhension of the emergency planning process, a continued
willingness to mischaracterize and disrupt the Commission's on-
going emergency preparedness programs, and a continued disregard
of the Commission's regulations.

Conclusion:

For the reasons set forth above, the "UCS/NYPIRG mo=-

tion..." should be denied in all respects.

Respectfully submitted,

Br . Brandenburg

CONSOLIDATED EDISON COMPANY
OF NEW YORK, INC.

Licensee of Indian Pgint
Unit 2

4 Irving Place

New York, New York 10003

{212) 460-4333

Dated: New York, New York
June 21, 1982
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NYPIRG - page 2

have the authority to require (before formal submission of their plans) that
emergency preparedness go peyond the fedaral guidelines and regulations in
order to provide adequate protection for their citizens.

if, however, the states and localities accept the federal guidelines as
sufficient and go rno further than meeting those guidelines, the public will
remain inadequately protected in the event of a nuclear plant disaster.

It was NYPIRG's hope that the State Legislature and the Governor would take the
possibility of nuclear disaster more sericusly than thev have, and would have
undsrta<en an extensive program of research and legisliation to provide the pro-
tection New Yorkers and their neighbors in bordering states deserve.

Instead, what we have witnessed (except in some counties where local officials
have raised questions about workability, nuts-and-bolts, etc.) is a willingness
only to meet NRC/FEMA guidelines in writing plans that go no further, and acting
as though all that matters is pleasing these agencies rather than providing rea!l
protection for the public. An obvious case in point is that the New York State
plan includes no special consideration of the need for more than ad hoc emergency
measures for densely populated communities such as New York City. It seems ob-
vicus to us, and to many ordinary citizens with whom we have spoken, that , in
the absence of extensive planning for regions such as NYC, there can only be

ad hoc disaster in the wake of any nuclear emergency. Anyone who believes that
people in southern Westchester or New York City will not take to the roads in a
massive self-evacuation if they learn that measures are being taken to protect
people closer to Indian Point, is simply not facing facts. And to be unprepared
for this possibility is irresponsible.

NYPIRG has consistently argued that for emergency planning to be meaningfyl, it
must be based on site-specific characteristics that take intoc account factors

such as population density, wind and weather patterns, road and transportation
conditions, geographic factors, etc. It makes no sense to us to follow uniform
guidelines that are not tailored to the specific characteristics of each reactor
site. What may work for a sparsely populated region with an adequate road system,
may not work at all for a region such as that surrounding Indian Pcint. Further-
more, planning criteria based on the discredited probability and consequence
estimates of the old Reactor Safety Study (based cn only one year of nuclear plant
operating experience and systematically biased as it is) are greatly suspect.

gBefore signing any bill intc law that will enable NRC and FEMA to rubber stamp state
and local off-site emergency plans for New York, we believe the Governor should seek
enabiing legislation to require site-specific consequence studies for New York State's
nuclear reactor sites. Such studies would enable the State and local disaster pre-
paredness officials to develop and adopt emergency planning guidelines that would
meet the needs of each plant site in terms of its particular characteristics and
problems. This is wnat has been done in California (see enclosed NYPIRG testimony,
February 12, 1981 before the Assembly Special Committee on Nuclear Power Safety,
especially pages 11-12).

Because the enabling leqislation now before the Governor is likely to result in

the formal submission, "implementation’ and approval of grossly inadequate emergency
plans to protect New York State residents, NYPIRG uraes the Governor not to sign

1t into law in its present form.

In addition to the above, NYPIRG finds the following unacceptable in S 7122:

1. The fees to licensees are wholly inadequate to cover the costs of equipment,
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administration, contractual services, maintenance, emergency personnel
training, implementation, and testing of the state and local emergancy
plans, particularly for the region arcund Indian Point (where cost
estimates run into the millions of dollars).

2. Licensees should not be permitted to pass costs for emergency planning
onto their customers, since the plans submitted to date provide more
protection for the investments and dividends of utility shareholders
than they do for public health and safety.

3. Though mentioning testing as a cost factor, this bill provides no speci-
fic requirements for emergency plan testing. A plan that exists only
on paper, or which has been "exercised" only with respect to very limited
components, cannot be assumed to be workable. The sorts of exercises
required by the federal agencies are farcical and should not be accepted
by the Governor as adequate to judge the workability of emergency plans
within this state. Provision must be included in emergency preparedness
legislation for frequent and extensive testing of as many aspects of the
plans as can be carried out without endangering the public. Because of
the rapid turnover of state and local personnel, it is essential that
training and testing gaps not occur, and the only way to guarantee this
is the actual participation of all emergency perscnnel in regular and
frequent drills.

4. The bill's limitation of radiological accident as appiying only to
accidents occuring at nuclear electric generating facilities, is wholly
unacceptable to NYPIRG. The State should require and implement planning
for non-commercial reactor sites, radiological waste dumps, and, most
importantly, transportation accidents. In light of the recent decision
of the Department of Transportation to supersede local bans on transpor-
tation of nuclear wastes, it would seem incumbent on the State to extend
radiological emergency protection to New Yorkers endangered by such
transports.

wn
.

One of the major lessons learned during the aftermath of the Three Mile
Island accident, and a factor repeatedly stressed by experts in disaster
planning, is that in order for emergency measures to work smoothly it is
absolutely essential that the public believe its sources of information.
This matter of credibility has been raised time and time again by public
officials and citizens who simply do not trust the utilities (particularly
Con Edison because of their shoddy record at Indian Point) to provide
full, complete, and timely information to off-site officials and the
public. For this reason, it is essential that the state and local emer-
gency officials have independent accident assessment capability, both

of f-site and on-site. NYPIRG does not believe that the public will be
adequately protected as long as it is largely dependent on the nuclear
utilities for information about plant emergencies. The present legis-
lation lacks any provision for on-site, independent accident assessment
by a highly qualified, specifically trained public representative.

NYPIRG, as you know, favers the immediate closing of the Indian Point nuclear plants
and the rapid phase-out of New York's other operating reactors, and opposes the
construction and licensing of Shoreham. It is our view that as long as major
radiological accidents are possible, the only real protection for the public is
prevention . Nevertheless, as long as nuclear plants are still operating in our
state, tne public is entitled to maximum, not minimum, emergency planning. The
legislation now before the Governor guarantees only that there will be some planning;
it does not go nearly far enough. We fear that it will not accomplish real protec-
tion for the pudblic, but will permit NRC/FEMA approva: of inadegquate, unworkable
emergency plans that will spell disaster if New York is ever faced with a major
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(from) FEMA responses to yuestions f£rom Senate

Suoccomuittee on wuclear Fegulation, Committee oOn

A

Lnvironment and Puwlic woras. Pages & tarougn

6 of letter dated April 14,198l.

Un ta tme present time, FIMA nas peen adle to responc to the ARD witnhout
v cosumentec ceiays. dut this is frue only Decause the ma)or
sarust of reviews imoecaec in tne schesules of 10 CFR Part 50 is just

sezinning to suzface. The key sclicy matter over wnich FIMA nhas nhad 1ittl

w

ar ne infiuence is the NRC's plan for enforcing tne mass cf preparesness
~elztec a=tioms for the 4§ sites now operating, for wnich imgplementation

w35 Sus AsTil 1, 1981, ang tne 22 units and assccistec sites preparing for
lizensing in CY 1581 anc JY 1982. wWith all of this concurrent activity
Unes.moasad on otner osligaticns for the non-power NRC materials licensees,
an= for otmer Feaeral facilities of the DOZ anc DOD, there is little likelined
smat FLMA can comoless its reviews with existing staff anc financial resources
nefsse tne eng of CY 1982. It is impactant to note that under existing
srrangements for using FIMA fincings anc determinations, these reviews mus:t

se i~ tne hanags of the NRC staff some five to seven montns before any imdending
mearing can start, sns even ynder the projected rule cnanges proposec by NRC,
come 12 to 15 months before tne final NRC action on a full power license,

Siven this paskgrouna, FEMA offers the following with respect to the six
b b
/

sus-questions (a) tnrougn (f):

‘a) Lack of aceguate resources?

At the time of the Presicential Directive of Decemder 7, 1579, which
amang otner things, propeses $8.9 million in support of State plans gevelcoment,
tnere was 2 joint resolution in the (ongress wnich c¢id not allow actien on
FY 1980 supclementary reguests until May 15, 1980. By tne time $1.9 millien
was 2ootopristed in June 1980, the FY B2 budget submissions were already under

cevelopment and OMB bucget directions gave little oppertunity for FEMA
+5 consicer a FY 81 supclementary appropriation. All other Fegeral agencies
suspoTiing FEMA's review process foung themselves in the same position.
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b

is smincs stans tocay, FEMA's reguest for ascitional staff suomitled
JnZer the previous Agministration has Deen turnec down. Tne
tne averall fimsncizl plan for FY 1981 leaves little ooportunity for
staff oo resouTces reprogramming without jeoparcy to the civil gefense
srograr, given high priority Dy tne last Longress ang the present
AGministration. Travel restrictions have impacted tnis activity greatly.
Frua will Fima it cifficult to mee: its obligation to the NRC in a timely
manner. Tne busget cycle of State governments also makes tneir ability
tc meet NRC's scnecule uncertain,

5) Late suomittals bv the aosclicant?

FIMA nas na cirect relationsnip with NAC licensees and has no
sav of xnowing tne causes of celay to & process as complex as the NRC
licensing pracesure, FLMA's reviews of State anc local preparedness
Unmer its own Rule & CFR Part I30 nave been celayec Dy lack of resources
5m tms sart of Siste ans lscal governments, many of wnich must look to
NHC licemsees for financial anc material support in the cevelopment of
tneir preparecness posture.

(2} Lack of cocperation by State or local governments?

FIMi is aware of isclstec instances wnere State anc/er local
governments are opposed i nuctlear power in rinciple. The numoer of
cress cases goes not, Nowever, seriously affect the progress of preparec-
ness cevelopment &t this time.

(¢) Lack of cocrcination dDetwsen NRC anc FEMA?

we malieve that there is goos cocperaticn a2s reflectsc In the
semoranoun of ungerstanzing (MIOU), tne work of the Steering (ommittee, anc
cav-to-cay staff contacts. Two points 2f misunderstanding, dotn of wnich
coulz 2ffect FIMA's capacity to carry out ts rcle, have emerged. The
£i-gt is tnat FLMA is being askes by NAC for fingings and oeterminations

mcre freguently ang earlier tnan anticipatec., The second is that FEMA nas
Deen waTking uncer the assumption that its review and approval procesure

(44 CFR Past 350) woulc be the main venicle for developing findings and
geterminations. Insteac we are increasingly woTtking outsice this procedure
in grger to camolv witn NRC recuests uncer the MOU. Botn of these factors
are neavily influenceg bv tne guestion of wnen 7IMA fingings and dsterming-
tions are reauired in tme NRC licensing precess. Initially, basec on NRC
scnegules, we uncersiooc that FIMA fincings anc ceterminatiors would be required
clase o the licensing cate, but we are finding that to satiefy NRC hearings,
tney are reguirec up te 14 montns earlier to be incorporates ino the staff
Safesv Svaluazion Repsrt which preceecs any hearing acticn.
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