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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING ECARD

In the Matter of Docket No. 50-142

(Froposed Renewal

THE REGENTS OF THE UNIVERSITY
of Facility License)

OF CALIFORNIA

(UCLA Research Reactor)

CBG RESFONSE TO NOTICE OF INTEKT TO FARTICIFATE
EY THE CITY OF SANTA MONICA

I. INTRODUCTION

On May 6, 1982, the City of Santa Monica, California,
(hereinafter the "City") served notice of its intent to
participate in the above-captioned proceedings as an
interested municipality pursuant to 10 CFR 2.715(c¢). CEG
has no objection to the City's participation but does object
to certain restrictions on that participation proposed
by staff. CEG views those propored rectrictions as without
basis and contrary to NRC practice and the regulations

applicable to interested governmental agencies.
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II. DISCUSSION

the Requisite Standards for
Farticipation Under 10 CFR 2.71°9 and Its Partic
Will Contribute to the Evidentiary Record in the Froceeding

_——

CEG has no objection to the City's participation as
an interestecd municipality. 10 CFR 2.715(c) directs the
presiding officer of proceedings such as this one to
afford representatives of interestzd governmentsl entities
such as municipalities a "reasonable opportunity to participate
and to introduce evidence, interrogate witnesses, and advisc
the Commission without requiring the representative to take
a position with respect to the issue.” The only requirement
ic one of interest, wnich the City of 3anta lonica clearly
has met.

Portions of the City are only a few miles from the
UCLA reactor, significant portions of the City's water
ceystem are nearby, and a substantial number of the City's
residents attend school or work at UCLA or in the immediate
vicinity. Those interests could clearly be affected by
health and safety problems at the reactor and the other
matters at issue in this proceeding. The City nacs clearly
established its interest, and, thereby, its right toc participate
in said proceedings under 10 CFR 2.715(c).

(CBG notes that the City has been diligent in attempting
to exhaust available remedies prior to determining it had
no remaining recourse but direct participation in these

proceedings. Not noticed of the requested licensing action
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by the Applicant, who apparently did provide such notice to
the City Attorney of Los Angeles, the City Council held two
long and detailed hearings on the matter when the matter
was firet brought to its attention by a citizen of the City.
Several dczen individuals testified at said hearinzs.;/

The hearings resulted in a resolution passed dy the City
Council calling on the Reg=nts to withdraw the application
now pending tefore the NRC and indicating the City's intent
to participate in the proceedings should the Regents decline
to take such action. The resolution was sent to each and
every member of the Board of Regents. According to the
City's Notice of Intent, not one responded. The sole
response was from the General Counsel to the Regente, who
declined to withdraw the application. Only after providing
the Regents themselves a reasonable opportunity to'respond
in some other fashion did the City take the action identified
in its May 6 Notice.)

It is CBG's impression that the involvew: -t of the City
will be beneficial in providing a more complete decisional
record for the Board. The City has perspectives, information
sources, and interests different from those of any other
party to the proceeding. No existing participant in the
proceeding can represent those interests nor provide those
inputs. The proceeding can, it would appear, only benefit

by the participation of the City of Santa lMonica.

i? Intervenor notified by phone several officials of the Applicznt

of the November 3, 19€1, hearing before the Santa Monica City Council
and sugeested they consider sending representatives to tectify

at caid hearing. CBG was informed Applicant's representatives

met prior to the hearing on November 3 to cdetermine whether to s=end
representatives, but apparently de¢cided not to, as none did teetify.
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E. The Froposals b taff to Restrict the City's Farticipation
485 220 - .5 2
Are witnout Foundation and Are Contrary to XC rractice

and Frocedures
Staff, among other things, proposes that the City not

be permitted discovery in this proceedinz.g/ No precedent

is cited to support such a radical proposal, and no care law
reviewed thereto. The sole citatione are 10 CFR 2.714

and 2.715(c)--the provisions for intervention as a full party
and for entry as an interested governmental entity--and neither
rule in any fashion prohibits discovery by an interested
municipality. The 3taff proposed restrictions on the City's
participation in these proceedinegs are without merit, are
contrary to NRC practice in this regard, can only result in
reducing the quality of the evidentiary record placed befors
the Bocrd, and should bte summarily rejected.

Staff asserts that "only those who are parties to the
proceeding pursuant to 10 CFR 2.714 may engagz in discovery."z/
No citation whatsoever is given for this asserticn. No help
may be found in 10 CFR 2.714--nothing therein says that only
participants who have intervened under those provisions may
have discovery. In fact, 10 CFR 2.714 does not even address
discovery.

The Staff continues, "The City. as an interested municipality,
is limited to the manner of participation described in 10 CFR
2.715(c), namely, to introduce evidence; to interrogate witnesses,
to advise the commission, to file proposed findings, exceptions,
and petitions for review. Discovery it not included in these

procedures.” No support is given for the assertion that

g/’“Nﬁcﬁdtaff Kesponse to Notice of Intent to Farticipate
ty th~ Cf€y ~f Santa Monica", May 13, 1982

3/ id. p. 2
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fnterested governmental entities' participation is limitec
to the items mentionecd by Staff.ﬁ/ In fact, a close reading
provides the contrary conclusion.
Staff's summary of 10 CFR 2.715(c) is not quite exact.
The first sentence states that entities such as interested
municipalities will be afforded
a reasonable oﬁportunity to participate and to introducs
evidence, interrogate witnesses and advise the Commicsion
without requiring the representative to take a position
with resmect to the issues.
The second sentence reads:
Such participants may also file proposed fincdings
and eyceptions pursuant to 2.754 and 2.76” and petitions
for review by the Commission pursuant to 2.7E6.
The first sentence essentially guarantees full participational
rights to an interested governmental entity prior to initial
decision, and the second sentence full rights thercafter
(¢.g., on appeal), with the sole differcznce between participation
under 2.715(c) and 2.714 beinz that under 2.715(c) the
contention requirement is lacking, permitting interested
sovercigns to participate without taking a position on all
or any of the issues. They are free to do so, but not so

required.

4/ CBG notes that 5taff takcc preciscly the opposits tack,

where it argues that Applicant can take any action it wish-©s

o0 long ac it is not erplicitly forbdbidden by the reogulations.

(3c¢, for evample, 3taff liotion for summary dispocition on Cont=ntion
XX, deferred). .ith the City., the Staff appears to argue

that it cannot take any action not explicitly permittcd by

the regulations. Fortunately, thie apparent doubls standard

need not be resolved at present, for the regulations and

caee law would appear to clearly guarantee the City the disputed
discovery righte.
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The gec nd sentence was added when the firct sentence
of 2.715(c) was expanded a few ycars ago to include counties
anc municipalities.i/ The second sentence was added, cays
the accompanying Statement of Consideration, not to reflect
a change in NRC practice tut to "conform to present practic=."é/
It had been well settled that participation under 2.715(c)
guaranteed full participational rights, and tac additicnal
sentence was added to make explicit what was precent practice,
that those full participational rights continuecd even after
hearing.

The case law here is instructive. 1In Gulil Statcsz(

the Applicant in that proceeding made an argument virtually

identical with the ons raised now by Staff in the UCLA proceedineg.

That Applicant claimed that an appeal by the State of Louisiana
of an initial decision was not permittec :

This claim is founded on the fact that the State had
not intervened in the proceeding as a "party" under

the provisions offSection 2.714 of the Rules of Fractice,
10 CFR 2.714. Rather, the State had invoked instead
Section 2.715(c¢), 10 CFR 2.715(c), which directs lic:nsing
boards to "afford a representative of an interest:d
Stat: which is not a party a r:asonable opportunity to
participate and to introduce cvidenc., intcrrorate
witnesses, and advise the Commission without r-quirineg
the reprcsentative to take a position with respcct to
the issues" (emphasis supplied). This being so, the
applicant reasons, an appeal by the State is foreclosed
because Section 2.762(&?. 10 CFR 28}62(a). authorizes
only a "party to take¢ such a step.=

27n3 FR 17601, April 26, 1976.

6/ ivid., at 17798

7/ Gulf States Utility Com (River Eend Station, Unite 1 and

ALAE-317, 3 NRC 175 (197

8/ footnote omitted, dealc with partial initial cecirions,
Note that the version of 10 CFR 2.715(c) cited in the
quotation has since been amended to include counti:-s an”
muncipaliti:s and no longer includes the phrass "which

is not a party"” emphasized by the Culf States applicant.

2),
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Staff in the UCLA proz:-dins now argues that diccovery right-,
like app-al rights, ar: only granted partics and that ths lity,
under 10 CFR 2.715(c), is not a party.

The Apprals Board r:<spondcd to th: applicant's arsuments
in the Gulf “tates case by stating, "ws encounter littl-
difficulty in answcr it in th. Jtate's favor." Areguing
that unlecs th:re was a "clear manifectation of a Commission
intent to achisve that r-<sult,” th: Appcals Eoard would b:
viry reluctant to impose the restriction proposed by ths
applicant in that case. 3JSearching to det=rmine wh:=th:r
such a "clcar manifestation" of Commission intent existed,
th: Appral:z Eoard continued:

Is there, then, some concrets indicaticn that

the use of the word "party" in Section 2.762 war

intcndsd to bar an appeal bty a State which intervened

in the proceceding under Section 2.715(c) and thcreafter

participated in the hearings? The¢ applicant has

call:zc our attzntion to nonc ana, morc<over, cur own

indep:ndcnt inquiry has disclosed none. To the contrary

what meager evidince there i= of the likely purposs

of the fram:rs of Section 2.762 looks, if anything,

in precisely the opposits direction.

Th= Appeals Board continu.d to suggcst that were the narrow
int-rpretation of "party" sugg==ted by the applicant to

prevail, it would put the rcgulation "into neces=ary collision"
with the Atomic Energy Act, which mandates that intercet:d

States be provided r:asonabl: opportunity to advise the Commission

in such proc:.eding=. The Appcal Beard gave furth:r recasoning

as follows:



-8

There is still a further consideration which
aseicts th: conclusion that, although not a “"party" on
the licensing toard level, an "intercstcd State”
non¢thelzss should b: de-m<c a "party"” for appellate
purposes. It seems quite apparent that the Section 2.714-
Section 2.715(c) sponsored dichotomy betwecn a "party”
and a non-party” is rooted in the fact that, to obtain
intervention as a “"party” under the form:r Sec*ticn,
on: must put forth specific contentions; in contrast,
an "interested Jtate” intervenor under the lattsr
Section *need not take a position with respesct to the
issucs."” In other worde, the non-party status of an
"interested stat-" when before the liceneing Zoard
simply rzflects th. fact that th. State is not requircd,
as is normaliy exp=ctcd of a party, ,to take a positiv.
stand on the issues to be cecid.d.Z/ (emphasis add.d)

Th¢ Board conclud.d: "For all of thes. r-asons, we decide

that a State which has intervened under section 2.715(c),

and therecafter participat.d in th. licencing board hearings.,

is to be tr.ated as a "party" for th: purposcs of the appellate
10
rignts conferr:zd by Section 2.762(a).” (emphasis acded.)

As the Appeals Board decided, the party/non-party

di=tinction between 2.714 and 2.715(c) is simply a matter

of frecdom under 2.715(c) to not take a position oﬁ all or
any of the issues. It does not limit participation rignts.
CBG can cec no rezson why, and staff has put forward no
authority to suggest why, the Appeals Eoard decision in
Gulf State~ does not apply equally to discovery rights.

1t should be noted that the case discuss.d abov. was decided
before 10 CFR 2.715(c) was amcnded to explicitly acdd apprals

rights.

3/ Gulf States, supra, at 179
10/ ibid
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The most telling argument ic the regulation iteelf.
10 CFR 2.715(c) affordec representatives of intercsted
municipalities "a reasonable opportunity to participit:
and to introduce evidence, interrogate witn-osses, and
advice thc Commission...” The regulation was wri?tén to
embody the r.quirem:=nt in the Atomic Energy Act that full
opportunity b. provided to interest:d Statcs to adviso
the Commission regarding these lic:nsing decisions.
A municipality such as the City of Canta lionica cannot
reasonably be expeccted to be able to participate in therce
procecedings if normal trial preparation rights are denicd
them. How can the City interrosate witnesses if it cannot
prepar¢ for cross-e¢vamination through discovery? How can
the City introduce evidence if its experts cannot review
documents ,incpect a facility, or otherwise be provided
with the facts on which to base an opinion or provicde a judem:nt?
How can it adviese the Commission without access tb the facts
on which such advice must be founded?
To deny the City discovery would be to deny the City
"a rzasonable opportunity to participate.” The regulatione,
and for States, the Atomic Znergy Act, forbid such an extrem:
departure from normal practice.
Intervenor notes that, to the best of its knowlcdes,
normal practice runs counter to the proposed restriction by Staff.
Intervenor knows of . no NRC proceeding--and Staff has cited none--

wherein a representative of an interecsted governmental entity
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participating under 10 CIFk 2.715(c) has b-en denied discovery,
Indced, the opposit: ie¢ true. Cf the cases about which
Intervenor has been able to make inquiry, in each,interestcd
governmental entities appearing under 2.715(c¢) have had
discovery PilhtF}J/

In fact, the Appralcs Boardé case upon which access to
the most sensitive portion of discovery in the UCLA casc is
to be, in part, bascd (ALAB-600, security plan decciszion
regarding Diablo discovery), clearly directs ciscovery on
the security plan to be opened to the Governor of California
as well as the Interygnor. As stated in that decision,
permitting the entry of the Governor as the reprrsgentative
of an intercected Jtate, the Eoard ruled:

Subject to the protective order and provided that

their non-disclosure affidavits in the form attach-d

arc executed anc filed with us by July 25, 1980, the

Governor's councel may examine the "sanitized" 'cecurity

plan to the extent and under the terms ané eencditions

afforded the intervenor's represcntatives.
The Governor of California had discovery in arcas beyond
security in the Diablo proceeding; the Commonwealth of
Fennsylvania had diccovery in “he TMI restart proceedings;
and apparently other interestcd governmental entiticze have
as well. Staff hac made no case why normal practice

should be altered with regards the City of cSanta lonica,

and the Staff's propose.d restriction should thus be denied.

11/ phone inquiry with Chris Hanback, one of th¢ attorneye

for Governor Brown in the Diablo case, confirmed by Joel Feynolds,
Intervenor's attorney in said case and by Richardé Hubbard,
principal technical consultant for the Governor on Diablo;

phone conversation with Ellyn Weiss, attorney for Union of Concern<d
3Scientiets in TiI Re-Start Proceedings, regarding participation

and discovery by Commonwealth of Fenneylvania, confirmed by IEC
Counsel in that case; le. 'eiss also indicated 3tate of [‘aire

has similar discovery rights in a curr:snt .iXC procecéing.
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C. 3taff iequest that the City be Fequired to Indicate

the "Lanner” in wnich it Intences to Address the natters
n Controverszy Goes Eeyond 10 CFR 2.715(¢

Regqulresmsnts.

CeG t
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at hi
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subje¢

This

The Staff makes an additional request that appears to

o be at variance with 10 CFR 2.715(c):

Further, the Staff belisves the City should be required
to indicate with more specificity, the manner in which

it "intfnde to address those matters which have alrrady
be-n placed in controversy by Intervenor.” (liotice, p. £)
® 2.715.c) does provide that the presiding officer,

¢ or her discretion, "may require such representative

, of an interested municipality/ to indicate with

nable spccificity, in advance of the hearirg, the

ct matters on which he desires to participate.”

is a far cry from describing the "manner in which it

*intende to addrecs...'" those subjects.

The presiding -fficer may require the City, cometime

in advance of the hearing, a date for which has not even

been set yet, to indicate with reasonablec specificity
the subjects it wishcs to participate regarding, but ths
manner in which it intends to address those subjects does

not appear a matter for Board-directed disclusure.ig/

12/ Staff indicates that the City "does not proposs to broaden
the issue~" in the proceeding. CBG rcad:s tne: City's Notice
slightly differently. The City's actual statement is, "as

recognized previously, however, the City understands that,
as an interested liuhicipality, it takes these proceedinge
as it find= them, and its participation will thercfore

neither serve to broaden the matters at issue herein nor to
delay these proceedings." CBGC sees thic as an understanding
that the City cannot relitigate matters decided prior to

its e

ntry into the case. Although it wouléd appear the City

has no intention of attempting to broaden the matters at issus
in the proceeding, its concerns about some of those matteres may

e 11

be differcnt than epecific concerns of other participante.
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in the above-captioned proceeding have been served on the following by
deposit in the United States mail, filrst class, postage prepaid, addressed

as indicated, on this date: May <4,

A’UL

John H. Frye, III, Chairmen
Atomic Safety & Licensing Board
U.S. Nuclear Regulatary Commissicn

Dr., Emmeth A, Luebke

Adminis trative Judge

Atomic Safety & Licensing Board
U,S. Nuclear Regulatory Commission
VWashington, D.C. 20555

Dr. Oscar H. Paris

AMuinistrative Judge

Atomic Safety and Licensing Board
U.S. Nuclear Regulatory Commission
Vashingtan, D.C, 20555

Chief, Docketing and Service Section
Office of the Secretary

U.,S. Nuclear Regulatory Commission
Vashington, D.C. 20555

Counsel for NBC Staff
U.S. Nuclear k ulatory Commission
Vashington, D.C. 20555

attention: Ms, Colleen Woodhead

William H, Cormier

Office of Administm tive Vice Chancellor
University of California

405 Hilgard Avenue

Los Angeles, Galifornia 9002‘4

Christine Helwick

Glenn R. Woods

Office of General Counsel
90 University Hall

2200 University Avenue
Berkeley, CA 94720

Mr. John Bay
3755 Divisadero #203
San Francisco, CA 94123

1 St.

Santa ilonica, CA 90401
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Daniel Hirseh
President
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