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UNITED STATES OF Af1 ERICA

BEFORE THE

NUCLEAR REGULATORY COMMISSION

In the Matter of Puget Sound )
)

Power and Light, et al ) Docket Nos.
)

Amended Application for Construction ) STN 50-522, 50-523
) -

Permits and Facility Licenses, )
)

SKAGIT/HANFORD NUCLEAR PROJECT )
)

REPLY OF INTERVENORS NATIONAL UILDLIFE FEDERATION
AND OREGON ENVIRONMENTAL COUNCIL TO

APPICANTS' ANSUER AND STAFF RESPONSE TO
INTERVENORS' SUPPLEMENT TO INTERVENTION PETITION

AND,

f1EllORANDUM IN SUPPORT OF SECOND SUPPLEMENT

On April 20, 1982, intervenors National Wildlife Federation

(NWF) and Oregon Environmental Council (OEC) filed a Supplement to

! their petition to intervene in this proceeding, setting forth six

!. contentions which they wish to litigate, with supporting bases.

Commission staff and the applicants have not objected to the

first three of NWF/OEC's contentions. / Both, however, have
*

.

*/ Applicants have objected to two of the listed bases for Conten-
tion 3,'however. With respect to Basis "B," they-claim that they
have accounted for decoa.missioning costs in the cost-benefit
analysis, citing 55.8 of their Application for Site Certification /

{ Environmental Report (ASC/ER) . In fact, while decommissioning is
j discussed in that section, the cost of decommissioning does not show
| up in the ASC/ER tables displaying the cost of the plant for purposes
'

of the cost / benefit analysis. See ASC/ER at 8.2. Applicants also
'

object to Basis "D" of NUF/OEC Contention 3, on the same grounds as
; they object to Contention 4 in its entirety. NWF/OEC's response to

that objection is given in the text.<

i .
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requested the Board not to admit the last three NWF/OEC contentions.

As we explain below, NWF/OEC believe that objections to Contention

4 are misplaced and should be rejected. NWF/OEC concede that the

objections to Contentions 5 and 6 have merit, and propose to amend

their Supplement to correct the deficiencies noted and take into

account changes in the Commission's regulatory scheme tnat have

occurred in the last few weeks. Justification for these amendments

is provided in this memorandum.

I. CONTENTION 4; THE APPLICANTS HAVE FAILED TO ASSESS FULLY THE
ENVIRONMENTAL IMPACTS OF THEIR PROPOSAL AND, IN PARTICULAR,
THE IMPACTS OF THE PROJECT ON COLUMBIA RIVER FISH AND WILDLIFE
RESOURCES

As the applicants themselves noted in their application, the
~

Skagit/Hanford Project (S/HP) is expected to operate as a baseload

resource, with the Pacific Northwest (and particularly Columbia

River syster.) hydropower plantt being utilized,more and more to

meet the Region's peaking needs. NUF/OEC have asserted that the

Commission must assess the environmental and fish and wildlife

impacts of that increased hydro-peaking. The applicants and the

staff have raised a number of objections to NWF/OEC's Fourth Conten-

tion which we will deal with in turn.

The applicants object to'NWF/OEC's Contention 4 by challenging

its factual accuracy. According to the applicants, operation of S/HP

will not lead to increased hydro-peaking and "there is no relation-

ship between greater usage of hydro resources for peaking power and

operation of S/HP." Applicants' Answer at 3-4.

As NUF/OEC understand, however, it is not appropriate at this
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point in the proceedings to argue issues of fact as applicants

endeavor to do. Whether or not construction of S/HP will

lead to greater hydro-peaking, is a matter appropriate for

subsequent litigation. On this ground alone, applicants' objection

to NUF/OEC Contention 4 nust be rejected.

It is nevertheless useful to consider briefly applicants'

factual claims. First, the Board should note that the staff has

agreed with NWF/OEC's factual assertions. In its Response, the

staff has a'nnounced that it

has no reason to doubt that the addition of Skagit/
Hanford as baseload units in the region could cause i
hydro projects to shift to peaking, and that this
shift may have some impact on fish and wildlife
resources.

Staff Response at 3.

In addition, applicants' assertions ignore salient features

of the NWF/OEC discussion of the hydro-peaking phenomenon. As

NWF/OEC point out,.there is reason to believe that were the load

slated to be served by S/HP met through conservation, and certain

renewable resources, as opposed to a thermal generating resource,

the hydro-peaking impacts would be significantly lessened. See

NWF/OEC Supplement at 5.

Whether or not NWF/OEC o,r the applicants are correct on this

point can be determined at subsequent hearings. It would be

improper, however, at this time, to disniss NMF/OEC Contention 4

because the applicants disagree with the factual basis of inter-

venors' position.

While the staff agrees with NUF/OEC that operation of S/HP

may adversely affect fish and wildlife as the result of increased
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i
I hydro-peaking, since such a change "is under the review and imple-
t

| mentation of the Bonneville Power Administration (BPA)," it should
i

| assess the impacts of the regional hydro-thermal program. NWF/OEC
1

I would certainly not object if the Commission enlisted the assistance

j of BPA in performing the necessary environmental analysis. But the
;

) Commission simply cannot, as the staff has, admit that operation of

a plant it licenses will have environmental impacts, and then refuse i

to analyze those effects because another agency is involved as well.

The National Environmental Policy Act requires the commission to
i

consider all direct and indirect impacts, as well as the cumulative

! effects, of its actions. City of Davis v. Coleman, 521 F.2d 661, 1

1

676 (9th Cir. 1975); Natural Resources Defense Council v. Callaway,>

524 F.2d 79 (2nd Cir. 1975). And it must investigate th'e environ-

mental consequences of alternatives to the proposal before it, so
1

i that here, for example, it can determine the comparative hydro-

peaking fish and wildlife impacts of conservation and other resource
4

; alternatives versus thermal generation. Monroe County conservation

Council v. Volpe, 472 F.2d 693 (2nd Cir. 1972); Natural Resources

Defense Council v. Morton, 458 F.2d 827 (D.D. Cir. 1972). Signifi-

| cantly, alternatives may not be rejected for consideration simply ,

| because implementation is dependent upon action by another agency.

i
*

j NRDC v. Morton, supra, 458 F.2d at 834. If the Commission refuses

i

j to consider the hydro-peaking impacts of its choice in this proceeding,

it will have violated these NEPA obligations.
i
l

! As a second basis for opposing NWF/OEC Contention 4, the
!

|
Staff argues that the hydro-peaking impacts with which intervenors

I
are concerned have already been reviewed by BPA in its Final

;

}

i

!
'

_. _ _ . _ _ _ . _ . . - _ _ _ . . . _ _..._ _ _ _ _ _ _ _ , _ . _ _ ._ ___._ _ _._
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, Environmental Impact Statement on the BPA role in the Pacific

| Northwest Power Supply of December 1980. But.as the case cited by
! the Staff admits, only issues " fully addressed in a program state-

ment" can be excluded frem the analysis provided in subsequent

EIS's on smaller components of.the larger program. United States

Energy Research and Development Administration Project Management

Corporation Tennessee Valley Authority (Clinch River Breeder Reactor

Plant), CLI-76-13, 4 NRC 67, 80 (1976) (emphasis supplied).

.
Further, as the District Court for the District of Columbia has

4

l announced (in a case to which intervenor OEC was a party),
!

As a general rule, the. preparation of a PEIS does4

not caviate the necessity of preparing a particularized
impact statement for individual major federal actions that;

are components of a subject program. Because programmatic
statements are primarily concerned with analyzing the
cumulative or synergistic environmental impacts of a
program as a whole, they generally are unable to reflect
a considered analysis of the particularized aspects of;

t individual federal actions.
s

* * *

4

Accordingly, in order to determine whether [a decision not
to prepare a component-specific EIS] is consistent with
NEPA, it is necessary to consider the adequacy of the '

[ program EIS] as applied to the individual construc-4 . . .

j tion project . . . .

Natural Resources Defense Council v. Administrator, _U.S. Energy

f Research and Development Administration, 451 F. Supp. 1275, 1258,
i *

1259 (D.D.C. 1978).

There are a number of reasons that the BPA Role EIS is not

adequate to assess the hydro-pe.aking impacts of operation of S/HP,i

!
j all of which can be more fully considered by the Board during the

later hearings on the intervenors' contentions. NWF/OEC has itself

asserted as much as basis for its Contention. NUF/OEC Supplement

:
i

. _ . . . _ _ _ . . . , _ _ _ _ . . . . _ _ . . . . .. _ _ . , . _ , . . - , . , _ . . _ , _ - _ , , _ _ . _ ~ . . _ , . . , _ . __-- .
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at 5. The Staff's objection to Contention 4, therefore, seeks<

merely to litigate now the accuracy of the basis for NUF/OEC's
!

Contentions, as the applicants do. Litigation of that sort is not

appropriate at this early juncture in the proceeding. The Staff's
!

; objection to NUF/OEC's Contention 4 is thus premature and does not
i,

justify its rejection by the Board at this time.;

4

In order that the Board may more fully understand the basis

for NUF/OEC's Contention, it may be useful, nevertheless, to

describe briefly some of the inadequacies of the Role EIS as a,

substitute for the analysis intervenors demand in the S/HP EIS.
,

i

A list of those deficiencies would include the following:
,

,

1. The BPA Role EIS discusses the impacts of hydro-peaking

in the most general of terms. It does not endeavor to decide with

j exactitude how much increased hydro-peaking will occur and when, or
i

what the specific, as opposed to general, impacts of a particular
,

j change in the power system might be. There the Role EIS itself
,

cautions that it
,

l'

is regarded as a " tiered" EIS designed to discuss policy,
planning, and programming matters and is not intended to
present the level of detail of a project or action-
specific EIS. Project or action-specific proposals will<

be assessed individually as they are formulated.
;

Final Role EIS at I-20. The Role Elb simply was not designed to,

! -

! provide sufficient detail to describe the particular hydro-peaking
,

| impacts of operation of S/HP in comparison to alternative power
|

sources.

! 2. Much of the discussion of hydro-peaking in the Final

'
Role EIG is based on, or specifically references, Appendix A to

!
the Draft Role EIS of 1977. The analysis contained in Appendix A;

,

!

.._ - - -_- -- - . - _ - - - . . . - . . - . - - - - - . - - -
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assumed load and resource conditions that are now vastly changed.
See, e.g., Appendix A, at III-16. Thus, those attempts in the

Appendix to quantify expected future hydro-peaking are sorely out

of date if not entirely irrelevant to the Region's current load-

resource balance and that it faces in 1992-1993.
3. In numerous instances, Appendix A admits to a dramatic

lack of information or study of hydro-peaking impacts. See, e.g.,

Appendix A, Draft Role EIS at III-156, III-158, III-170. Since

1977 there has been continued study of the impacts of hydro-peaking

by, for instance, Battelle Laboratories for the Department of

Energy and by the City of Seattle on the Skagit River in Washington
State, Appendix A, and thus the Final Role EIS, did not incorporate

the results of that continued study and is, in that manner as well,

no longer adequate as a treatment of hydro-peaking environmental
impacts.

For all these and other reasons, the Commission may not rely

on the BPA Final Role EIS to treat the hydro-peaking impacts of
operation of S/HP. Thus, it is obligated to consider those impacts

in its own S/ IIP EIS.

II. CONTENTION 5; TIIE ACQUISITION OF SKAGIT/HANFORD BY EONNEVILLE
POWER ADMINISTRATION IS HIGIILY UNLIKELY; THAT LIKELIHOOD IS
CRUCIAL TO DETERMINING THE FINANCIABILITY OF TIIE PROJECT

In their Supplement of April 20, 1982, NUF/OEC argued in

Contention 5 and its basis that the applicants' ability to finance

S/HP was tied directly to the possibility of acquisition by BPA.

Uc contended that since BPA was unlikely to acquire the plants,

applicants' capacity to finance S/HP was substantially lessened.

- - . - . - - . , - - - , - - _ - .-- .- -. -,..-..-._,- .--.-- . . - , _ - - . - _ . - - - , -
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NUF/OEC believe that the factual basis for NWF/OEC's contention

remains strong. But as both applicants and staff point out, the

! Commission has recently eliminated the financial capability test

from its regulations. 47 Fed. Reg. 13750 (March 31, 1982) NWF/
,

OEC were unaware of that change when they filed their Supplenent. /*

-i

In changing its regulations, however, the Comnission made

clear that while financial capability would no longer be a
!

separately litigable issue,

HRC neither intends nor expects that the rule will affect
the scope of any issues or contentions related to a cost /

,

benefit analysis performed pursuant to NEPA.. . .

47 Fed. Reg. 13753. As applicants' counsel pointed out at the

prehearing conference, accuisition of S/HP by BPA would lead to

significant financial savings for the applicants. Consequently,

UWF/OEC believe that the question of BPA acquisition can be justi- {

fiably litigated under their Contention 3 which alleges .that

applicants have underestimated the cost of S/HP. NUF/OEC's Second

Supplement to their Petition has, therefore, included the substance,

f of their previous Contention 5 as a basis for Contention 3.
!

Pursuant to Commission regulations, this amendment to NWF/

OEC's Supplement may be permitted upon a balancing of the five

factors set out in 10 C.F.R. S,2. 714 (a) . NWF/0EC believe that a

j balancing of those factors weighs in favor of approving this amend-
i

| nent to their supplement. The amendment does not change or broaden
,

!

i

*/ As Counsel for NUF/OEC indicated at the prehearing conference
on May 5, 1982, his library in Eugene, Oregon, receives the Federal

! Register substantially later than its issue date and had not, on
i the date of filing the Supplement reviewed the March 31, 1982 Federal

Register. The omission is nevertheless an embarrassment, although
j

one which is readily repairable.

!

|
- - - . - - . - - - - . - - . . - . -_ --_- _ __ . , _ .
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the potential issues in the proceeding, since the question of BPA !

acquisition has been repeatedly raised not only by intervenors

but by the Board and applicants as well. On the other hand, if

NWF/OEC is not permitted to litigate this question, its interests

in raising and presenting the issue cannot be adequately represented

by other intervenors, neither of whom have directly included

likelihood of BPA acquisition in their papers. NNF/OEC are already

thoroughly familiar with BPA involvement in regional power issues,

having participated in both administrative proceedings and liti-

gation related to such involvement; they may therefore be expected

to assist competently in developing a sound record on this issue.

Finally, there is simply no way that either applicants or other

intervenors can be prejudiced by permitting this amendment. Notice

has already been given that the question of BPA acquisition is an

issue. NWF/OEC wish to litigate; the other parties cannot claim

to be surprised by the amendment. The staff has already recommended

dispensing with an expedited proceeding; this amendment will in no

way delay the hearings. For these reasons, NWF/OEC respectfully

urges the Board to permit them to litigate the likelihood of BPA

acquisition as part of their Contention 3 challenging the adequacy

of applicants' benefit / cost analysis.

III. CONTENTION 6 (CONTENTION 5 IN NUF/OEC SECOND SUPPLEliENT) :
THE CO!!IIISSION SHOULD NOT ISSUE ANY CONSTRUCITON PERMIT
OR FACILITY LICENSE FOR SKAGIT/HANFORD UNTIL IT IIAS ASSESSED
TIIE ENVIRONf1 ENTAL Il1 PACTS OF TEMPORARY HIGH-LEVEL UASTE
STORAGE AT T!!E PROJECT DURING THE LIFE OF THE LICENSE AND
HAS COMPLIED WITH THE REQUIREMENTS OF NRDC v. NRC, Ho. 74-1586
(D.C. Cir. April 27, 1982)

NUF/OEC previously raised questions related to disposal of high
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level waste from S/HP in Contention 6 of their original Supplement

to the Petition to Intervene. Both staff and the applicants have

objected to Contention 6.

After NUF/OEC's Supplement was filed, the Court of Appeals

for the District of Columbia Circuit issued a lengthy opinion in.

the case of NRDC v. NRC, No. 74-1586 (April 27, 1982), that dramati-

cally altered the context of any waste disposal debate. In its

opinion, the Court invalidated that portion of the Commission's

" Table S-3 Rule" that assesses the impacts of long-term waste

disposal. In doing so, the Court also shifted the basis for NWF/

OEC's' concern with the high-level waste disposal issue.

Because of these changed circumstances, and bearing in mind

the objections raised by applicants and staff, NWF/OEC have deter-

mined that their Contention 6 should itself be amended. Thus, in

the Second Supplement filed with this Memorandum, NWF/OEC have

replaced previous Contention 6 with a new Contention 5 that raises

issues presented by the NRDC v. URC decision. In light of this

proposed amendment, NWF/OEC will not defend its previous Contention

6 or respond to staff and applicant objections.

NUF/OEC urge the Board to approve this amendment to their

contentions and bases. They believe that the balance of factors

set forth in 10 C.F.R. S2.73 4 (a) clearly weighs in favor of its

acceptance.

1. NUP/OEC could not have filed this contention within the
time limits-previously established. The basis of the contention,

'

the decision in NRDC v. NRC, supra, had not arisen until seven days

af ter the deadline for submission of Contentions and Bases.
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2. If NWF/OEC may not raise this issue in this proceeding, they
cannot elsewhere protect their interests in full review of the

environmental impacts of waste disposal from S/HP. There is no

certainty that the NRC will make generic corrections to Table 3

prior to litigation of environmental issues for the S/HP application.
3. The proper NRC response to NRDC v. NRC is not known at

this time. NWF/OEC can assist, through their presentation in this

proceeding, in insuring that the mandate of the Court is net in

individual licensing decisions.

4. NNF/OEC are the only intervenors that have raised this

waste disposal issue. Their interests will not be represented by
others.

5. NWF/OEC's amendment will necessarily broaden the proceed-

ing somewhat. That follow; from the very nature of the court's

decision in NRDC v. NRC. However, this should occasion no delay,

nor prejudice any of the other parties, since the entire proceeding
has been delayed by the uncertainties with respect to electricity
demand discussed at length at the prehearing conference. See also

Scheduling of Further Proceedings in Light of Need for Power

Uncertainties: Joint Comments of the Natural Resources Defense

Council and the National Wildlife Federation, May 19, 1982.

CONCLUSION

For all the foregoing reasons, NWF/OEC respectfully request

the Board's admission into this proceeding of their Contentions as

set forth in NUP/OEC's Second Supplement to their Petition to

Intervene and the Board's rejection of the objections of staff and
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applicants to NUF/OEC's Contentions and Bases.

Dated this x Iyb-.,

day of May, 1982.

Respectfully submitted,

b7 .. /7 /} /f#
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Terence L. Thatcher
Pacific Northwest Resources Center
Law Center, 1101 Kincaid
Eugene, Oregon 97403

Counsel for Intervenors
National Hildlife Federation and
Oregon Environmental Council

.
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CERTIFICATE OF SERVICE

!

I hereby certify that I have this day served true copies of
Intervenors National Wildlife Federation / Oregon Environmentale

Council's Motion for Admission of Second Supplement to Petition to

Intervene, Second Supplement, and Memorandum in Support of Motion

j for Admission, upon the following:

John F. Wolf, Esq., Chairman
Administrative Judge

"

Atomic Safety and Licensing Board Panel
3409 Sheperd Street

.,

Chevy Chase, MD 20015

Mr. Gustave A. Linenberger
Administrative Judge
Atomic Safety and Licensing Board Panel
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dr. Frank F. Hooper
Administrative Judge
Atomic Safety and Licensing Board Panel
School of Natural Resources
University of Michigan

j Ann Arbor, MI 48190

by mail, postage prepaid, addressed to the above this ht day of

May, 1982.

-

// -

.

-

Terence L. Thatcher
Pacific Northwest Resources Center
Law Center, 1101 Kincaid.

-

'

Eugene, OR 97403

Counsel for Intervenors
National Wildlife Federation
and Oregon Environmental Council
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