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In March 1874 respondent Consumer Product Safety Com-

,

mission {CPSC) announced that it would he public hear-
ing to investigate hazards in the operation of television
receivers and to consider the need for safety standards for
televisions. 39 Fed. Reg. 10929 (Mar. 22, 1974). In the
notice the CPSC requested from television manufacturers
certain information on television-related accidents. After
reviewing the material voluntarily submitted, the CPSC
through orders, 15 U. 8. C. §2076 (b)(1), and subpoenas
15 U. S. C. §2076 (b)(3), obtained from the manufacturers,
including petitioners, various accident reports. Claims of
confidentiality accompanied most of the reports
Respondents Corsumers Union of the United States, Inc.,
and Public Citizen’s Health Research Group (the requesters)
sought disclosure of the accident reports from the CPSC under

the Freedom of Information Act. The requesters were given
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2 GTE SYLVANIA v. CONSUMERS UNION

access only to those documents for which no claim of con-
fident lity had been made 1:)‘ the manufacturers. As for the
est, the CPSC gave the manufacturers an opportunity to
substantiate their claims of confidentiality. The requesters
agreed to wait until mid-March 1975 for the CPSC’s deter-
mination of the availability of those allegedly confidential
documents

In March 1975 the CPSC informed the requesters and the
manufacturers that the documents sought did not fall within
any of the exemptions of the Freedom of Information Act,
and that even if disclosure was not mandated by that Act, the
CPSC would exercise its discretion to release the material on
May 1,1975. Upon receiving the notice, petitioners filed suit
in the United States District Court for the District of Dela-
ware and three other Federal District Courts? seeking to
enjoin disclosure of the allegedly confidential reports. Peti-
tioners contended that release of the information was ;»r‘)}xi}\-
ited by § 6 of the Consumer Product Safety Act, 15 U. 8. C.
§ 2055, by exemptions to the Freedom of Information Act?
and by the Trade Secrets Act, 18 U. 8. C. £1905. Petitioners
sought temporary restraining orders in all of the actions. and
the CPSC consented to such orders in at least some of the

* GTE Sylvama, Inc., RCA Corp., Magnavox Co., Zenith Radio Cc r]
Motorola, Inc., Warwick Electronics, Inc., and Aeronut+onic Ford Corp
filed individual acticns in the Distriet of Delaware. Matsushita Fle
tronic Corp. of Amenica, Sharp Electronic Corp., and Toshiba-America
Inc. filed actions in the Southern District of New York., G neral Electne
Co. filed suit in the Northern District of New York. Admiral Corp. filed
sutl in the Western District of Pennsvlvania. A 13th manufacturer,
Teledyne Mid-America Corp., also brought suit, but that acticn was
voluntan dismissed. See GTE Sylvania Inc. v. Consumer Pre duct
Safety Commission, 438 F. Supp. 208, 210, n. 1 (Del. 1977)

The theory of the so-called “reverse Freedom of Information Act”
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GTE SYLVANIA v. CONSUMERS UNION 3
cases. Subsequently the manufacturers’ individual actions

re consolidated in the District of Delaware. and that court

. ied a series of temporary restraining orders Finally, in
October 1975 the Delaware District Court entered a pre-
liminary injunction prohibiting release of the documents
pending trial. GTE Sylvenia Inc. v. Consumer Product
Safety Commission, 404 F Supp. 352 (Del. 1975)

The requesters did not seek w intervene in the Delaware
action, nor did petitioners or the CPSC attempt to have the
requesters joined. Instead, on May 5, 1975, the requesters
filed the instant action in Federal District Court for the Dis-
trict of Columbia. ~v>‘.hHKL' release of the accident reports
under the Freedom of Information Act. Named as defendants
in that suit were the CPSC, its Chairman. Commissioners and
Secretary, and all of the petitioners. In September 1975
while the motion for a preliminary injunction was still pend-
ing in Delaware, the District Court for the Distriet of Co-
lumbia dismissed the requesters’ « mplaint. The court
observed that the CPSC had determined that the reports
should be disclosed and had assured the court on the publie
record that disclosure would be made as soon as the agency
was not enjoined from doing so. The court concluded that
there was no Art. IT1 case or co’ troversy between the plain-
tiffs and the federal defendants refore no jurisdiction
It also held that the complaint fai, state a claim against
petitioners upon which relief could be granted since they no
longer pessessed the records sought by the requesters. Nor
could petiticners be subject to suit under the compulsory
Jomnder provision of Fed. Rule Civ. Proc. 19 (&) since that rule
18 predicated on the pre-existence of federal jurisdiction over
the cause of action, which was not present here. 400 F. Supp

.

848 (DC 1975)

The United States Court of Appeals for the District of
Columbia Circuit reversed. 182 U. 8 App. D. C. 351, 561
F. 2d 349 (1977). That court concluded that there was a
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case or controversy between the ;*"':;Y,Lka and the CPSC on
“the threshold question of the scope and effect of the pro-
ceedings in Delaware.” Id., at 354. In addition, the CPSC’s
conduct of the Delaware litigation was “not easily reconcilable

with its ostensible acceptar.ce of [the requesters’] argument
that the requested documents should be disclosed.” Id., at
355" The Court of Appeals held that the preliminary in-
junction issued by the Delaware court did not foreclose, the
requesters’ suit under the Freedom of Information Act. That
injunction did not resolve the merits of the claim, but instead
was merely pendente lite relief. Thus the order could not bar
the Freedom of Information Aet suit in the District of Co-
lumbia. although it would weigh in the decision as tc which
of the two suits should be stayed pending the outcome of the
other The court concluded. however. that such T‘.ﬂ:(r:("nc
was not required because the Delaware court had entered
an order “closing out” that case without further action* The
Delaware action was effectively dismissed and therefore the

' The Court of Appeals noted that the CPSC took 9 months from the

date of the initial request for the documents to announce its determination
that the material should be disclosed. In addition, the CPSC failed to
make even pro forma opposition to the motions for temporary restraining o
orders and did not object to the manufacturers’ requests for extensions of
those orders. Finally, the CPSC moved to disn its own interlocuton
wppeal 1o the United States Court of Appeals for the Third Circuit, which -

motior: was granted. 182 U. S. App. I.. C, at 357, n. 27, 561 F. 2d, at
355, n. 27

“~i

* The minute order entered by the Delaware District Court provided
that “since the parties do not now know whether f

1 :
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1Is no need to maintain these cases as open litigation for statistical pur-
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6 GTE SYLVANIA v. CONSUMERS UNION
1216. The court also held that the Delaware perinanent

injunetion should not prevent the continuation of the District
of Columbia action. Stare decisis W 11d not require deference
to the Delaware court’s decision it it was in error. Collateral
estoppel was inappli ble because the requesters were not
parties to the Delaware action i'nd an agency's interests diverge
too widely from the private interests of Freedom of Informa-
tion Act requesters for the agency to constitule &n adequate
representative. Finally, the prireiple of comity did not man-
date a different result since the requesters were no. before
the Delaware court. The court below concluded that “none
of the familiar anti-relitigation doctrines operates to depnve
nonparty requesters of their right to sue for enforcement of
the Freedom of Information Act; rather, they remain unaf-
fected by prior litigation solely between the submitters and
the involved agency” 590 F. 2d, at 1219 The case was
remanded to the District Court for a decision on the merits.
if that court concluded that the Freedom of Information Act
required disclosure of the reports it could consider enjoining
petitioners from enforcing their final judgment awarded by
the Delaware court

We granted certiorar, U.S (1979), because . f the
importance of the issue presented.* We now reverse.

Il

The threshold question raised by petitioners 1s whether
there is & casz or controversy as required to establish juris-
diction pursuant to Art. II1. Petitioners urge here, as the
District Court held below, that since the CPSC agrees with
the requesters that the documents should be released under

* The United States Court of Appeals for the Third Circuit has affirmed

the grant of the permanent injunction bv the Federal District Court in

Delaware, GTE Sylvania Inc. v. Consumer Product Safety Commission,

598 F. 2d 790 (CA3 1979), and we have grunted certioran to review that
cnt. Consumer Product Safety Com russion ¥ GTE Sylvama Inc

79-521, U. 8§ (1979
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Delaware inent 1 the Freedom of Information Act, there is no actual contro-
inuation of the Distriet versy presented in this suit. We do not agree

d not re deference 1 The purpose of the case or controversy requirement ig to
FAS 1N error Collateral “limit the b ] 1ess of fl 1¢ ra! courts to quf tions prese nted
€ requesters re not in an adversary context and in a form historically viewed as
gency s interests diverge CAJ ible of res lution through the J idicial process " Flast v

f Freedom of Informa Cohen, 392 U. 8. 83, 95 (1968). The clash of adverse parties
onstitute a lequate “‘sharpens the presentation of issues upon which the court

of comity did not man su largely depends for illumination of difficult . ques-

sters were not befor tions.” " ('Shea v. Littleton, 414 U. 8. 488, 494 (1974), quot-

cone ed that “none ing Baker v. Carr, 369 U. S. 186, 204 (1962). See also Flast
phes operates to deprive v. Cohen, supra, at 96-97. Accordingly, there is no Art. 111

ue for enf nt « case or controversy when the parties desire “precisely the same
wer, they naf result,” Moore v Charlotte-Meckle r‘.};.r:; Board 0f Education.

102 U. 8. 47, 48 (1971) ( per curiam). See also Muskrat v
United States, 219 U. S. 346. 361 (1911).

The CPSC and the requesters do not want “precisely the
same result” in this litigation. It is true that the federsl
defendants have expressed the view that the r poris in ques-
tion should be released and in fact notified the District Court
that absent the Delaware injunction the information v uld

(1979). be of the be disclosed. See 400 F Supp., at 853 n. 14. That injunc-
‘e now revers tion has been issued, however, and the basic question in this
case 1s the effect of that order on the requesters. The CPSC
contends that the injunction preverts it from releasing the
wtitioners 18 whether

red to establisl

documents, while the requesters believe that an equitable
decree obtained by the manufacturers in a suit in which those

wers urge here, as the secking disclosure were not parties cannot deprive them of
he CPSC agre witl their rights under the Freedom of Information Act In short,
uld be released un the 1ssue in this case is whether given the existence of the

Delaware injunction, the CPSC has violated the Freedom of
Third Circuit has aff Information Act at all. The federal defendants and the
Federal District rt o requesters sharply disagree on this question, as has been evi-
:;{,:( - denced at every .stage of this litigation If the requesters
on v. GTE ,‘ ‘ I n prevail on the merits of their claim_the CPSC will be subject

to directly contradic'cry eourt orders. a prospect which the
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federal defendants naturally wish to avoid. It cannot be aid,
therefore, that the parties desire “precisely the same r sult.”
lf It nrements Uf .\rt ]l[ }1::‘,‘ }‘- en \:19{-‘."”‘ .

111
The issue squarely presented is whe
nneals erred in holding that the requesters may obtain the
I 1 E { *
accident reports under the Freedom of Information Act when _/

ther the Court of

the agency \\:t}x posses sion of (}u documents }..‘ﬁ been H.\.hv,.'n‘fi
from disclosing them by a federal distriet court. The terms
of the Act and its legislative lnstory demonstrate that the court
below was in error

The Freedom of Information Act gives federal distriet
courts the jurisdiction “to enjoin the agency from withhold-
ing ageney records and to order the production of any agency
records improperly withheld.” 5 U. 8. C. §552 (a)(4)(B)
This section requires a showing of three components: the
agency must have (1) improperly (2) withheld (3) agency
records. Kissinger v. Reporters Committee for Freedom of
the Press, U S : (1980). In this case the sole
question is whether the first requirement, that the informa-
tion has been “improperly” withheld, has been satisfied

The statute proy ides no definition of the term ";rw,.r-v,'n'rly ¢
The legislative history of the Aet, however, makes clear what
Congress intended. The Freedom of Information Act was a
revision of §3, the “public information” section, of the
Administrative Procedure Act, 5 U. S. C. §1002 (1964 ed.)
The pror law had failed to [-"--\'1‘!(' the desired access to
information relied upon in government decisionmaking, and in

*We need not reach the requesters’ argument that the clear conflict
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fact had become “the major statutory excuse for
Guvernment records mn lic view H. R. Rep. No. 1497,
R9th Cong. 2d Sess., '66) (hereinafter H. R Rep. No
1497). See also d, at 4, 12; S. Rep. No. 813, 89th Cong
1st Sess., 3, 5 (1965) (hereinafter S Rep. No. 813): Environ-
mental Protectior Agency v. Mink, 410 U. 8. 73. 79 (1973)

i 1
for Wi Y."Y‘:.II‘Z

everal vague phrases upon which officials could

“:

rely to refuse requests for disclosure: “in the public interést,”

0“ "

relating] solely to the internal management of an ageney.

I .

“for good cause found.” Even material on the public record
was only available to “persons properly and directly con-

cerned.” These undefined phrases placed broad discretion

in the hands of ageney officials in deciding what information

to disclose, and that discretion was often abused. The prob-

lem was exacerbated by the lack of an adequate judicial
remedy for the requesters, See generally H. R. Rep. No.
1497 at 4-6; S. Rep. No. 813, at 4-5: 112 Cong. Ree. 13007

reprinted in Freedom of Information Act Sourcebook. 93d

Cong., 2d Sess., at 47 (1974) (remarks of Rep. Moss) (here-
inafter Sourcebook); id., at 52 (remarks of Rep. King); .,

at 71 (remarks of Rep. Rumsfeld) : Fnvironme ntal Protection

lgency v. Mink, supra, at 79

The Freedon: of Information Act was intended “to establish

a general philosophy of full agency disclosure.” 8. Re p. No
813, at 3, and to close the “loopholes which allow agencies to

§ 1002 (1964 od deny legitimate information to the public,”” ibid. The atten-
tion of Congress was primarily focused on the efforts of officials
to prevent release of information in order to hide mistakes

or irregularities committed by the agency, S. Rep. No. 813, at
3; H. R. Rep. No. 1497, at 6: Sourcebook at 69 (remarks of
Rep. Monagan): id.. at 70 (remarks of Rep. Rumsfeld): id..
at 73-74 (remarks of Rep. Hall). and on needless denials
mation. Examples considered by Congress included
] of the S"('.’v‘Li.’_\' of the .\‘.‘i\'_\' to release te ?"1 hone

the decision of the National Science Foundation
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not to disclose cost estimates sul mitted by unsuccessful con-

tractors as bids for a multimillion-dollar contract, and the
Postmaster General’s refusal to release the names of postal

; )

empl
Tl

oyees. See H. R. Rep. No. 1497, at 5-6.
18 Congress was largely concerned with the unjustified
suppression of information l)_\' agency officials. S R('p No
813, ut 5. Federal employees were de nying requests for docu-
ments without an adequate basis for nondisclosure. and Con-
gress wanted to curb this apparently unbridled discretion.
Sourcebook, at 4647 (remarks of Rep. Moss); id., at 61
(remarks of Rep. Fascell): id., at 70 (remarks of R p. Rums-
feid); 1d., at 71 (remarks of Rep. Skubitz) ; id., at 80 (remarks
of Rep. Anderson). It is in this context that Congress gave
the Federal District Court under the Freedom of Information
Act jurisdiction to order the production of “improperly” with-
held agency records. It is enlightening that the Senate Re-
port uses the terms “improperly” and “wrongfully” inter-
changeably. S8 Rep. No. 813 at 3 5 8.

The present case involves a distinctly different context.
The CPSC has not released the documents sought here golely
because of the orders issued by the Federal District Court in
Delaware. At all times since the filing of the complaint in
the instant action the agency has been subject to a temporary
restraining order or a preliminary or permanent injunction
barring disclosure. There simply has been no discretion for
the agency to exercise. The concerns underlying the Freedom
of Information Act are inapplicable, for the agency has made
no effort to avoid disclosure: indeed. it is not the CPSC’s
decision to withhold the documents at all

The conclusion that the information in this case is not being
“improperly” withheld is further supported by the established
doctrine that persons subject to an injunctive order 1ssued by
& court with jurisdiction are expected to obey that decree until
it 1s modified or reversed, even if they have proper grounds
to object to the order. See Howat v. Kansas, 258 U S

181, 189-190 (1922): United States v. Mine Workers, 330
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U. S. 258 (1947); Walker v. City of Birmingham, 388 U. S.
307, 314-321 (1967); Pasadena City Board of Education v.
Spangler, 427 U. 8. 424, 439 (1976). There is no doubt that
the Federal District Court in Delaware had jurisdiction to
issue the temporary restraining orders and preliminary and
permanent injunctions. Nor were those M;ULL:H«- decrees

]
challenged as

only & frivolous pretense to validity,” Walker
v. City of Birmingham, supra, at 315, although of course there
18 disagreement over whether the Distriet Court erred in
issuing the permanent injunction.” Under these circum-
stances, the CPSC was required o© H}»!‘}' the injunctions out
of “respect for judicial process,” id., at 321.

There is nothing in the legislative history to suggest that
in adopting the Freedom of Information Act to curb agency
discretion to conceal inforr iation, (‘u!-w‘l'\\ intended to re-
quire an agency to commit contempt of court in order to
releasc documents. Indeed, Congress viewed the federal
}

he necessary protectors of the public's right to

know. To construe the lawful obedience of an injunction

issued by a federal district court with jurisdiction to enter

+

courts as t

such a decree as “improperly” withholding documents under
the Freedom of Information Act would do violence to the
common understanding of the term “improperly” and would
extend the Act well beyond the intent of Congress

We conclude that the CPSC has not “improperly” with-
held the accident reports from the requesters under the
Freedom of Information Act. The judgment of the United
States Court of Appeals for the District of Columbia Circuit
accordingly is | —

1*We intimate no view on that issue, which is r

Product Safety Commission v. GTE Sulv ma Inc., No. 79-521. cert

granted U.S (1979)

" We reed not addre the 1ssue whether the prir le of mity
1 lated that the Distnet of Columbia court stay or the actior
because the Delaware court had jurisdiction over the i facturers’ sunt
pnor to the filing of the requesters’ laint
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MEMORANDUY AND ORDER ON CERTIFIED QUESTION:
RETURN OF GE NUCLEAR REACTOR STUDY

On May 30, 1979, the Licensing Board in this proceeding certified to the
Commission the question whether the General Electric Nuclear Reactor Study
and its related Sub-Task Force Reports, which is generally known, and hence
will be referred to, as the Reed Report (for its principal author-director),
should now be returned'té General Electric. The Reed Report was obtained in
confidence and is subject to a protective order. For reasons described more
fully in this opinion, the Commission believes that it should not be returned.

General Electric has characterized the Reed Report as a product improve-
ment study intended to enhance the availability and performance of GE's
Boiling Water Reactors. When the Reed Report was completed in 1975, GE
determined that 27 safety-related issues were raised in the context of the

Report, that NRC was aware of each of them, and, thus, that GE need not report




them to the NRC under section 206 of the Energy Reorganization Act. How-
ever, GE did inform the NRC of the scope and purpose of the Report, its
competitive sensitivity, and GE's own review of the Report for new or
significant safety information. In October 1978 in the Black Fox pro-
ceeding, concerning whether to permit construction of two GE boiling water
reactors at an Oklahoma site, intervenors, Citizens Action for Safe Lnergy,
sought to cross-examine applicants' witnesses from General Electric with
regard to the Reed Report., The Board suspended the examination and
attempted to obtain 2 copy of the Report for in cameraz inspection by the
parties, under a protective order, as to the 27 safety issues. Rather than
produce the Report, General Electric, not a party to the Black Fox pro-
ceeding, offered to extract portions of the Report arguably pertaining to
safety and to make those extracts available under protective order, The
Board rejected the offer and issued 2 subpoena for the Report; GE responded
with a motion to quash the subpoena. On January 2, 1979, GE proposed a
settlement which the Board approved, thereby rendering moot the motion to
quash.

The pertinent terms of the protective order are (1) the Reed Report is
available to the Board in confidence, (2) verbatim extractions are avail-
able to counsel insofar as they relate to Intervenor's contentions and
Board questions, and (3) the Reed Report is availahle to Intervenor's
counsel to evaluate the faithfulness of the extractions. The parties also
signed protective agreements which limited access to and use of the Report.

After in camera evidentiary hearings on February 20, 27 and 28, 1979, the



extractions were admitted into evidence in cemera. The Reed Report {tself
was never admitted into evidence, Certification to Commission at 5.

On February 13, and March 7, 1979, the Board received requests under
the Freedom of Information Act (FOIA), 5 U.S.C. 552, for the Reed Report.
Both requests were denied and no a2ppeals were filed.l/ After these FOIA
denials, GE moved to have the Board return the Reed Report.= 2/ This motion
was also denied,in part because the Board was not bound by any protective
agreement to return the Report and because of the possibility of adminis-
trative appellate review of the Board's decision.

The Board certified to the Commission on May 30, 1979 the gquestion
whether the Reed Report should be returned to GE. In the certification
request, the Board Chairman recommended that the Commission return the
report.

Before the Commission could act on that question, the Sunbelt Educa-
tional Foundation's FOIA request was filed on June 5, 1979. The request
was denied by the Board on June 18 on the same grounds as the prior re-
quests. An appeal was filéd with thé Commission on June 28. Another FOIA
request, from the Prairie Alliance filed on September 26, 1979, was denied
on the same grounds. Its appeal was filed November 12 and became con-

solidated with the existing appeal.

Y The March 23 and 29 denials noted (1) that the Reed Report came into
possession of the Board pursuant to a protective order, (2) that GE
has submitted an affidavit assertin3 proprietary status, and (3) that
the KRC was in the process of reviewing the claim.

2/ By \etter dated April 13, 1979, GE assured the Board that if either the
Licensing or Appeal Board d: sared to review the Reed Report in the
future, it would be made availabdle.



AT | B

These appeals raised several important and controversial issues
about the FOJA, including whether the Reed Report may be considered an
"agency recurd” -- a question of first impression for the Commission --
or whether the Reed Report may be considered confidential for purposes of
Exemption 4. 5 U.S.C. 552(b)(4). After extensive consideration, including
several consultations with the Department of Justice, the Commission con-
cluded that the Report should be deemed an "2gency record" owing to NRC's
apparent substantial control of the document as against any GE right of
return. At the same time, the NKC staff reviewed a copy of the Report at
GE's offices to determine whether to grant a GE request that the Report be
treated as proprietary information. See 10 CFR 2.720. During the pendency
of the appeal, the staff advised the Commission that it did not have an
adequate basis to conclude that release of the Report would cause sub-
stantial harm to GE's competitive position. Finally, the Coomission con-
sidered whether disclosure of the Report would impair the NRC's ability to
receive similar information in the future. The Commission was evenly
divided on this question. Chairman Ahearne and Commissicner Hendrie would .
withhold the Report; Commissioners Gilinsky and Bradford voted to release -
it. Commissioner Bradford has noted his own view that the NRC's examina-
tion of this document flowed not from the casual voluntary disclosure of
its existence to two Commissioners at a luncheon but from the fact that its
existence was revealed to the public in Congressional testimony some months
later.

Under the FOIA, because a majority of the Commission did not vote to

withhold the document, it must be released and, therefore, both appeals



have been granted by the Commission. The Commission intends to make a copy

of the Reed Report available for inspection and copying in 20 days at its
Public Document Room in Washington,

Accordingly, based on the above considerations, the Commission has
decided that the Board should not return its copy of the Reed Report to the
General Electric Company. The Commission vacates the Board's protective
order and directs that the Board's copy of the Report be transmitted to the

Office of the Secretary. This matter is remanded to the Board for other

and further action not inconsistent with this Order when the Report is made °

publicly available.
It is so ORDERED.

For the Comnission

. R o] ..' - L
"

Jopm C. Hoyle
Rgting Secretary of the Commission

Pated at Washington, DC,
this qbffday of October, 1980.
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In the Matter of

PUBLIC SERVICE CO. OF OKLAHOMA, et al. Docket Nos. 50-556
' 50-557

(Black Fox Station, Units 1 and 2) ;

ADDENDUM TO OCTOBER 9, 1980 DECISION
ON CERTIFIED QUESTION

CLI-B0-35

On October 9, 1580, the Commission ordered that the General Electric
Nuclear Reactor Study (the Reed Repori’ bLe retained by the Commission for
release under the Freedom of Information Act. CLI-80-35, 12 NRC ___ (1980}.
Commissioners Hendrie and Bradford have provided separate statements for
inclusion in that decision. The Commission's October 9 decision is modified
accordingly.

It is so ORDERED.

AR RECU
\0(’6 (‘?»o For the Commission
o %
&
5 Q?QL: ',}t z
RTINS , 1 3
o alllls o 5 '
%, WS P [~ SRAUEL J. FRILK
X u k¥ Secretary of the Commission
Dated at Washington, DC, &
this ﬁ[d;day of November, 1980. 7 L o
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Separate Views of Commissioner Hendrie, 3

Concurring in part and Dissenting in part

[$))

I am advised by the Office of the General Counsel that the Commiss;?
may not return the General Electric Nuclear Reactor Study, known as the Reed
Report, to GE during the pendency of Freedom of Information Act claims for
the Report, In that aspect of the October 9 order, I concur. However, 1
strongly disagree with the split Commission decision to disclose the Reed
Report. NRC acquired the Reed Report through GE's voluntary cooperation on
the writtea understanding that the confidentiality and privileged nature of
the document would be respected by the Commission. Under these circumstances
it is patently unfair to treat the document as an agency record and relezse
it. The Commission's split decision to release the Reed Report welches on
its assurances to GE, signals the irdustry to be much more circumspect in its
dealings with NRC, and will hamper the Commission in the future in obtaining
important information promptly from vendors and licensees. In short, not
orly is the Commission's decision to release the Reed Report a breach of its
word; it is also dismal regulatory policy.

For this we can thank not only the Commissioners who have voted for
release but the Department of Justice as well., Urged by one of its members
the Commission decided to solicit the Department's advice on whether the Reed
Report was an agency record for purposes of the Freedom of Information Act.
The Department advised that it was an agency record and that the Department
would refuse to defend in court the contrary position. It is well to recall
at this point that the Reed Report is a product improvement study intended by
GE to study the marketing and economic aspects of the availability and per-
formance of GE's boiling water reactors. NRC had no involvement in the
creation or core planning and execution of the document, and it was created
without regard to any NRC regulatory program. When it vas completed in 1975
GE reviewed the Repcrt to determine whether i1t contained any safety-related
information reportable to the NRC under Section 206 of the Energy Reorganiza-
tion Act. GE concluded that it did not since NRC was aware of all safety
issues mentioned in the Report, but nevertheless reported the results of its
review to the NRC Chairman., The NRC senior staff thereupon reviewed the Reed -
Report in GE offices in 1976, concluded that the focus of the Report was
maiteting rather than safety, and that the NRC did not need a copy of the
Report for its work. The matter was thoroughly explored by Congriéss 4-1/2
years ago. See Hearings on "Investigation of Charges Related to Nuclear
Reactor Safety,” before the Joint Committee on Atomic Energy, 94th Cong., 2d
Sess., Vol. 1 (Feb.-March 1976).

As I noted at the outset a Commission Licensing Board later obtained the
Reed Report in confidence from GE during administrative hearings on the
licensing of the Black Fox nuclear pcwer plant. An appropriate protective
order, recognizing that confidence, was entered into. Given these facts the
Department's position that the report is an NRC record seems to me wholly
misguided. The Department's advice revealed a fundamental misunderstanding of
the facts and a patent lack of deference due the views of this agency on the
importance to its regulatory charter of promptly obtaining information that
might have a bearing on nuclear safety issues. The NRC regulatory program has
always relied on voluntary industry cooperation, especially in providing




access to information that might otherwise not have been required to be
submitted to the NRC. Disclosure of such information, provided in confidence
to assist the NRC, wil) undermine that important aspect of the agency program.
Groups, such as G6E, will be less likely to produce such documents for NRC's
use, and the Commission will become mired in subpoena enforcement proceedings
to procure the information it wants. Even 1f NRC were to prevail in such
proceedings, the cost to the agency in time, resources, and lack of prompt
fnformation would be high.

For these reasons I believe that disclosure of the Reed Report is a grave
mistake, This should be an object lesson for those who would deal with NRC
with any sense of trust. From this turn of events, I must strongly dissent.
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his case does not turn on a breach of confidence by the Nuclear\y/ -

Regulatory Commission, The extension of confidential protection to the 2 =
Reed Report depended on a 1978 NRC staff conclusion, specifically described
as preliminary, that the Report contained proprietary information.

Neither the current staff position nor the Commission opinions dispute

that in fact the Reed Report does not contain proprietary information.
Without proprietary information or some other basis for confidentiality,

an agency record cannot be withheld given the strong public interest in
full access to nuclear safety information that is embodied in our
applications of the Freedom of Information Act. The Nuclear Regulatory
Commission protected this document for the five years during which it

was believed to contain proprietary information. Indeed, it remains
protected to this day in order that General Electric may have its day in
court.

To understand fully why the Nuclear Regulatory Commission's relation-
ship with the nuclear industry is not at issue here, one must begin with
an accurate history of the NRC's dealings with the Reed Report. The
most significant points are as follows:

1) The Reed Report was not reported to the NRC. Its existence
was disclosed orally in "very genera]"l/terms to the Chairman and one
other Commissioner at a luncheon at the San Francisco airport on August

21, 1975, This is not "reporting" as that term is normally used in

nuclear regulation. Of course, GE was not required to report the document.

1/ "Investigation of Charges Relating to MNuclear Reactor Safety,"
Hearings of the Joint Committee on Atomic Energy, February 18, 23,
and 24, and March 2 and 4, 1976. Vclume II, p. 1774.



However, claims that GE voluntarily reported it to the NRC are excessive.

2) The Reed Report was mentioned in passing to the New York
Society of Security Analysts by GE Chairman Reginald Jones in a question-
and-answer session on December 17, 1975. The contents of the Report
were not mentioned, other than that they "confirmed" GE's general approach
to the nuclear business. The document was described as "overwhelming .

. & five-foot shelf."

3) The general nature of the Reed Report became public in February,.
1976, not as a result of the luncheon five months earlier, but because
three GE engineers resigned in protest of safety deficiencies. These
engineers discussed the Report in testimony before Congress on February
18, 1976, and GE then described it further at subsequent Joint Committee
sessions. :

4) Beginning the following Sunday, February 22, nine days before.
the NRC was due to respond to the former GE engineers' tes;imony, two
members of the NRC staff reviewed the Report for the first time. This N
review was explicitly "as a result of the February 18 testimony."g/not -
the August 21 luncheon. It did conclude that, while numerous safety
matters were discussed, no new safety concerns were raised by the document.

It made nc determination as to whether the Report contained proprietary
information. Instead of a five foot shelf, the document reviewed totaled
713 pages and was three and one-half inches thick.

5) Seventeen months later, the NRC staff did find that the three

and one-half inch version of the Reed Report was proprietary information

and so informed General Electric in a July 10, 1978 letter from Roger

Mattson to Glenn Sherwood.

2/ 1bid, p. 1495,
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6) On August 25, 1978, the Commission was advised by its Office
of Policy E;aluation that that office could not "see the basis for
categorizing the entire list of items as proprietary.”

7) In a December 27, 1978 letter to Congressman John Dingell, the
Cormission made clear that it considered the staff's August determination
regarding proprietary information to be tentative. Specifically, it
noted that the Report was the su“‘ect of agency litigation and indicated
that "the Commission normally treats documents of this type as proprietary,

pending a final determination (emphasis added)." The letter, itself a

public document, states that General Electric will be notified.

8) On October 18, 1978, the Licensing Board in the Black Fox case
issued a subpoena requiring GE to produce the Reed Report. GE moved to
quash the subpoena on October 0. On January 2, 1979, GE proposed a
settlement which the Board approved, thereby rendering moot the motion
to quash. The Board's order noted tﬁat the Report was available "in
confidence." The order makes clear that this “in confidence" status is
based upon the pronrietary information contained in the document.

9) On June 5, 1979, a Freedom of Information Act request for the
Reed Report was filed by the Sunbelt Educational Foundation. This
request was denied by the Black Fox Licensing Board on June 18. An
appeal was taken in a letter of June 28.

10) On March 19, 1980, in the context of the Sunbelt FOIA appeal,
the General Counsel asked the Justice Department whether the document
constituted an agency record within the meaning of the Freedom of Infor-
mation Act. This request was made as a result of 2 3-2 Commission vote

(Commissioners Hendrie and Ahearne dissenting). The Department replied



that the Reed Report was an agency record. Both the Commission and the
Justice Deﬁarbnent took the position that if the qocument contained
proprietary information, such information could still be withheld.

11) On September 9, 1980, the NRC staff in effect revoked the July
1C, i978 letter and concluded that "General Electric has not provided
the agency with sufficient bases to support the view that public dis-
closure of the Reed Report wouid cause substantial harm to its competitive
position." Since this memorandum notes that the Reed Report is now some
five ycars old, it may nct be entirely inconsistent with the equally
brief determination that the document was proprietary that was made in
July 1978, when the material was somewhat more current.

12) On October 16, 1980, the Commission split 2-2 and thereby
failed to apply any of the Freedom cf Information Act exemptions. No
Commissioner argued, then or now, that the proprietary information

exemption was applicable.

The foregoing chronology makes very clear that the Commission's
ability to cooperate with the nuclear industry is not at issue here.
The only difficult question in this case is the narrow one presented by
the Commission's having to disregard the fact that the document in
question is in the Licensing Board's possession "in confidence." In
this context, two points must be understood:

First, given that the document is an agency record, the confidence

in which it is held derives entirely from General Electric's claim that




it is proprietary. Had the NRC review shown it to be proprietary, it
would have Leen withheld.

Second, the fact is that the subpoena for thé Reed Report would
very likely have been enforced had GE not entered into the confidential
agreement. Had that happened, the document would in all likelinood be
public already. Hence, to term this phase of the case an example of
“voluntary" cooperation is again somewhat misleading. The alternative
from GE's point of view was not to withhold the document; it was to be
compelled to produce it. Even granting the possibilities of delay in
Titigation, it i5s a mistake to visualize this as a situation in which
the company had a choice that would have en:bled it to keep the document
to itself and chose instead to cooperate "voluntarily."

In conclusion then, assertions to the effect that the NRC will no
Tonger be able to rely on voluntary industrial cooperation “"especially
in providing access to information that might not have otherwise have
been required to be submitted to the NRC" are unfathomable. Vendors and
utilities remain under an affirmative duty to provide safety-significant
information. That has never been an issue in this case. If the NiC
requires access to documents to verify their lack of safety sianificance,
visits to company of{ices or other protective arrangements remain as
available and as effective as they have been for five years in this
case. Licensing proceedings in which documents containing proprietary
information must be reviewed will not be subverted by the Freedom of
Information Act because proprietary information will be protected,
Self-flagellating statements fo the effect that the NRC is no longer to

be trusted are more likely to undermine cooperation than is a clear




understanding of what has actually occurred in the case of the Reed

Report,
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UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COMUMBIA

GENERAL ELECTRIC COMPANY
| 175 Qurtner Avenue
' San Jose, CA 95125

)
)
)
)
Plaintiff, )
)
v. ) CIVIL ACTION NO.
) NO. 80-2659
UNITED STATES NUCLEAR )
REGULATORY COMMISSION, )
et al. )
1717 H Street, N.W. )
Washington, D.C. 20555 ) F: l l' Ei [)
) " .
Defendant. ) 0cT 3 4 1989
)

JAMES E. DAVEY, Clerk

ORDER

This action is transferred under Title 28, United States
Code, Section 1404 (a), to the United States District Court
for the Central District of Illinois. The General Electric R
Nuclear Reactor Study (the "Reed Report") or its contents
are n:t to be released by defendant pending disposition of

that issue by the United States District Court for Central

So Ordered: /A/Z 7

’—) UNITE TATES DISTRIC JUDGE
S ZQ/S 19/?
Wt T/ 750

District of Illinois.




