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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD4

In the Matter of ) p
) %

PHILADELPHIA ELECTRIC COMPANY Docket Nos.
RECE!VED

S(Limerick Generating Station, ) M4y y .0 I982*Units 1 and 2) ) g- '

*$7 D ju h
DCC

NRC STAFF RESPONSE TO LICENSEE'S SUGGESTION 1
f, ' .

OF M00TNESS TO LICENSING BOARD BASED ON 4
THE USE OF PROBABILISTIC RISK ASSESSMENT -

I. INTRODUCTION

On April 19, 1982, Philadelphia Electric Company (PECo) filed a

pleading in the captioned proceeding, stating that remarks of Chairman

Nunzio J. Palladino made before the American Nuclear Society on April 5,

1982 constitute a statement of Commission policy mandating the Board's

denial of proposed contentions concerning use of the probabilistic risk

assessment (PRA)-(SuggestionofMootness). Alternatively, PECo requests

that, if the Board should determine othemise, it certify the matter to

the Comission. For the reasons discussed below, the NRC Staff opposes

PEco's Suggestion of Mootness and alternative request.

II. BACKGROUND

On November 24, 1981, petitioners for intervention in this

proceeding filed their " Supplemental Petition of Coordinated

Intervenors," pursuant to 10 C.F.R. 5 2.714(b). Among the proposed

contentions were 32 raised by Limerick Ecology Action (LEA) and
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Keystone Alliance concerning the PRA performed by PECo at the request of

the Staff. (Supplemental Petition, at 1-12).1/ PECo, in its response to :

the Supplemental Petition, opposed admission of any contention pertaining

to the PRA.2/ For its part, the Staff generally supported admission of the

proposedPRAcontentions(withcertainexceptionsnotrelevanthere.)3]

Subsequently, in response to LEA's clarification of its contentions, filed

on January 18, 1982, the Staff noted its opposition to certain LEA contentions

to which it had not previously objected.4/ Extensive argument on-

admissibility of the proposed PRA Contentions was also heard at the

January 6-8, 1982 Special Prehearing Conference (e.g., Staff's argument

at Tr.166,175,180-187,191-192, 213, 230-241, 285 and PECo's argument at

Tr. 187-188, 198-206, 280,-290-292, 296, 299, 305). Thus, at present, the
,

Board has before it for its ruling on admissibility the PRA-related

contentions of LEA and Keystone and the written responses and oral argument

of all affected parties.

-1/ Performance of a PRA was requested by letter from D. G. Eisenhut,
Director, Division of Licening, Office of Nuclear Reactor
Regulation, to E. G. Bauer, Vice President and General Counsel of
PECo, Re: Risk Evaluation - Limerick Generating Station, Units 1
and 2, dated May 6, 1980.

-2/ " Applicant's Answer to Supplemental Petition of Coordinated
Intervenors," December 7, 1981, at 9-18.

-3/ "NRC Staff Answer to Supplemental Petition of Coordinated
Intervenors," December 7, 1981, at 4-5.

-4/ "NRC Staff Response to LEA and Keystone Alliance's Memorandum of
Clarification," February 2, 1982. A response to the Staff's
objection was filed by LEA on February 16, 1982.

_ _ _ _ _ - _ __
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III. DISCUSSION -

PECo argues that, on the basis of remarks by NRC Chairman Nunizio

J. Palladino made in a speech before the American Nuclear Society on

April 5,1982, which it characterizes as a statement of Commission

policy, the PRA-related contentions now before the Board should be denied

(Suggestion of Mootness at 4). Simply stated, PEco mischaracterizes both

the content of Chairman Palladino's speech and its status relative to

this proceeding.

A. PECo asserts that the remarks of Chairman Palladino stand fo.r

the proposition that PRA's have "no place in licensing proceedings, at

least at present." (Suggestion of Mootness at 2.) The Staff believes

that PECo's reading of the Chairman's speech is rather strained.4

Chairman Palladino's remarks reflect his views of the general direction

the Commission (and the NRC Staff) should take with respect to the use of

PRA methodology in the context of the " regulatory decision-making

process," including the incorporation into this process of the

Commission's recently proposed " safety goals."5/ (Speech at 3-4.) There

is no basis in his speech for inferring that the " decision-making

process" is not intended to encompass individual licensing proceedings.

With respect to the Limerick licensing proceeding, the Commission has

.

5/ 47 Fed. Reg. 7023 (February 17,1982).

,_ _ . . - . _ . _ - _
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beenfullyinformedabouttheStaff'srequesttoPECotoperformaPRA.O

Nor does the Staff believe that the Chairman's remarks reflect any :

change in Comission policy, as implied by PECo. As discussed at the

Special Prehearing ConferenceU, the Comission's " Statement of Interim

Policy: Nuclear Power Plant Accident Considerations Under the National

Environmental Policy Act of 1969", 45 Fed Reg. 40101 (June 13, 1980)

(" Class 9 Policy Statement") expressed a determination that environmental

impact statements in licensing proceedings at a stage where the Final

Environmental Statement (FES) had not yet been issued would include "a

reasoned consideration of the environmental risks (impacts)" attributable

to a spectrum of accidents, including those which can lead to core melt.

_Id., 45 Fed. Reg. 40103.8_/ The Comission directed that in such considerations

of risk "approximately equal attention shall be given to the probability of

occurrence of releases and to the probability of occurence of the

environmental consequences of those releases." Id., emphasis supplied.

The Comission specifically recognized "the many uncertainties in the

-6/ SECY-81-25, " Performance of Probabilistic Risk Assessment or other
Types of Special Analyses at High Population Density Sites,"
(January 12, 1981, a copy of which was attached to the " Affidavit of
Albert Schwencer and Ashok C. Thadani Regarding Schedule for Staff
Review of PRA," transmitted to the Board and parties to this
proceeding on February 1, 1982). See also SECY-81-195, " Operating
of Nuclear Power Reactors in Areas of High Population Density,"
(March 24,1981, a copy of which was transmitted to the Board and
parties under cover of letter dated February 4,1982 from the Staff
counsel).

JJ Tr. 168, 170-171.

8] Limerick falls within this category.

. . . . -. ._ , . - -- - - .
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application of risk assessment methods", but concluded that "the state

of the art is sufficiently advanced that a beginning should now be made in :

the use of these methodologies in the regulatory process and that such use

will represent a constructive and rational forward step in the discharge of

its responsibilities." Id.

The Chairman's remarks that "it is extremely important to bear in

mind that PRA is an emerging methodology, that substantial uncertainties

are inherent in the technique" and, therefore, "it will always be

important to treat the products of PRA with great care and caution"

(speech at 3), reflect the same caution about the use of probabilistic

risk assessment methodologies that was expressed in the Class 9 Policy

Statement. Yet, both the Class 9 Policy Statement and the Chairman's

speech endorse the use of those methodologies.

InadecisionregardingtheSt.Luciefacility,91 the Commission has

also provided guidance on purposes for which probabilistic estimates may

be used. In St. Lucie the Appeal Board had found "as a matter of judgment,

that the probability of station blackout at St. Lucie was high enough to

warrant additional measures to protect the public health and safety".10]

The Comission noted that the Appeal Board had indicated that "[its]

i

~9/ Florida Power and Light (St. Lucie Nuclear Power Plant, Unit 2)
CLI-81-12, 13 NRC 838 (1981).

10/ Id., 13 NRC at 843, describing ALAB-603, 12 NRC 30 (1980).
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treatment of station blackout was based on its independent assessment of

the pruoability of the event . . . as established by the evidentiary :

record."I1/ In discussing the approach taken by the Appeal Board in the

use of risk assessments, the Commission addressed the objectives and

application of its " Plan for Developing a Safety Goal."I2/ The Commission-

stated:

This effort should provide the content for
resolving the generic issue of a numerical
threshold for the analysis of accident sequences.
However, the pendency of the safety goal matter
should not inhibit the boards from examining
closely any accident sequence which in their
judgment poses an unacceptable risk to health

,

and safety. Probabilistic or numerical
calculations may be used in such an examination
and boards have a responsibility to mandate
whatever mitigative actions they deem necessary to
protect adequately the public health and safety
whensuchactionsgyesupportedbytherecord."(emphasis added).i

The Comission's statements in St. Lucie are particularly

instructive in light of its subsequent issuance of proposed safety goals,

the principal topic of the Chairman's speech in issue. Nothing in that

speech is inconsistent with the Commission's statement that licensing

boards may use probabilistic calculations in examining accident sequences

which they believe may pose an unacceptable risk to public health and

safety to determine whether, and what, mitigation may be necessary. The

11/ Id., 13 NRC at 843.

12/ 45 Fed. Reg. 71023 (October 27,1980).

13] CIL-81-12, supra, 13 NRC at 843-844.
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Chairman has not foreclosed use of probabilistic tools by noting that

" individual licensing decisions will continue to be based principally on :
'

compliance with . . . [the Commission's] regulations" and that "PRA will

never substitute for regulatory judement." (Speech,at3).

The Chairman's remarks are consistent with previously stated

Comission policy, as discussed above, and provide no basis for PECo's

argument that litigation of PRA-related contentions are precluded in this

proceeding.

B. Although the Staff believes that the Chairman's remarks are not

new statements of policy, but rather are consistent with previously

stated Comission policy, the Staff believes it appropriate to comment on

PECo's use of the Chairman's remarks as an indication of Commission

policy. Remarks made by the Chairman do not necessarily reflect the

collegial position of the Commission. Any formal action by the Commission

on matters such as those addressed in the Chairman's speech would require

the affirmative determination of a majority of at least a quorum (three)

of the Commissioners, (42 U.S.C. 5 5841(a)(1); see also 10 C.F.R. Q 1.10);

no such action with respect to the use of PRA's in licensing proceedings

has been taken. Consequently, the views of Chairman Palladino set forth

in his speech must be construed as his individual views on this matter and

not a " statement of Commission policy," as PEco would have us believe. As

such, they are not binding on this Board in determining whether to admit

the PRA-related contentions. Furthennore, even were the Chairman's remarks

considered a statement of Commission policy they would not carry the

binding effect of a regulation and could not be applied to preclude the right

_ . .
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ofapartytolitigatePRA-relatedissuesinthisproceeding.3S/

Accordingly, the remarks of Chairman Palladino do not compel rejection -

of the PRA-related contentions.

C. Finally, PECo requests that if the Board does not exclude the

PRA-related contentions, "the issue be immediately certified to the

Commission . . . ." (Suggestion of Mootness at 5).

As a general matter, such interlocutory appeal may not be taken

except upon a finding by the Board that a prompt decision is necessary to

prevent detriment to the public interest or unusual delay or expense, in

which case the Board may refer its ruling or certify a question to the

Commission. 10 C.F.R. 5 2.730(f), % 2.718(i). None of these factors are

addressed by PECo and thus the Staff is unable to respond; for its part,

ti,e Staff does not perceive such factors to exist in this proceeding with

respect to these contentions.

IV. CONCLUSION

For the reasons set forth above, the NRC Staff submits that PECo's

Suggestion of Mootness of PRA contentions is without merit. The NRC

Staff opposes the request to deny the PRA contentions on the grounds

i

14/ Pacific Gas and Electric Company v. Federal Power Commission,
506 F.2d 33, 38-39 (D.C. Cir. ,1974).

,

&



_ _

!'

-9-
'

,

i

advanced by PEco in its Suggestion of Mootness and opposes the |

certification of PRA issues to the Comission at this time. !

'

Respectfully submitted,

.

Elaine I. Chan
Counsel for NRC Staff

b
Stephen H. Lewis
Counsel for NRC Staff ,i

Dated at Bethesda, Maryland
this 10th day of May 1982
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UNITED STATES OF Af1 ERICA
-

NUCLEAR REGULATORY COMfilSSION :

BEFORE THE AT0fi!C SAFETY AND LICENSING BOARD

||lIn the Hatter of
'

PHILADELPHIA ELECTRIC COMPANY I Docket Nos. 50-352
50-353

(Limerick Generating Station, )
Units 1 and 2) )

CERTIFICATE OF SERVICE

I hereby certify that copies of P.RU '5TAFF Hf390'Ist TO LICENSEE's
SUGGESTION OF M00TNESS TO LICENSING BOARD BASED ON THE USE OF
PROBABILISTIC RISK ASSESSf1ENT in the above-captioned proceeding have
been served on the following by deposit in the United States mail, first
class, or, as indicated by an asterisk through deposit in the Nuclear.
Regulatory Commission's internal mail system, this 10th day of May,1982.~

Lawrence Brenner, Esq., Chairnan* Mr. Edward G. Bauer, Jr.
Administrative Judge Vice President A General Counsel

U.S. Nuclear Regulatory Commissica Philadelphia Electric Company
Washington, D.C. 20555 2301 fiarket Street

Philadelphia, PA 19101
Dr. Richard F. Cole *

Administrative Judge Troy B. Conner, Jr., Esq.
U.S. Nuclear Regulatory Commission Mark J. Wetterhahn, Esq.*

Washington, D.C. 20555 Conner and Wetterhahn
1747 Pennsylvania Avenue, N.W.

Dr. Peter A. 11 orris * Washington, D.C. 20006
Administrative Judge

U.S. Nuclear Regulatory Commission Mr. liarvin I. Lewis
Washington, D.C. 20555 6504 Bradford Terrace

Philadelphia, PA 19149
~

Mr. Frank R. Romano
Air and Hater Pollution Patrol James fi. tkill, Esq.

61 Forest Avenue Associate Counsel for Del-Aware
Ambler, PA 19002 Box 511

Dublin, PA 18917
Judith A. Dorsey, Esq.
Limerick Ecology" Action Joseph H. Uhite III
1315 Walnut Street, Suite 1632 11 South fierion Avenue
Philadelphia, PA 19107 Bryn ftawr, PA 19010
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Environmental Coalition on Nuclear Walter W. Cohen
Power

~ Consumer Advocate
Dr. Judith H. Johnsrud, Co-Director Office of Attorney General
433 Orlando Avenue 1425 Strawberry Square 1

*

:
State College, PA 16801 Harrisburg, PA 17120

Thomas Gerusky, Director Robert W. Adler
Bureau of Radiation Protection Assistant Counsel
Dept. of Environmental Resources Comonwealth of Pennsylvania, DER
5th Floor, Fulton Bank Building 505 Executive House
Third and Locust Streets P. O. Box 2357
Harrisburg, PA 17120 Harrisburg, PA 17120

Director Steven P. Hershey, Esq.
Pennsylvania Emergency Management Law Center North Central

Agency Beury Building
Basement, Transportation & Safety 3701 North Broad Street

Building Philadelphia, PA 19140
Harrisburg, PA 17120

John Shniper Sugarman and Denworth
Meeting House Law Building & Gallery Suite 510
Mennonite Church Road, North American Building

Schuylkill Road (Route 724) 121 South Broad Street
Spring City, PA 19475 Philadelphia, PA 19107

Robert L. Anthony Donald S. Bronstein, Esq.
Friends of the Earth of the The National Lawyers Guild

Delaware Valley Third Floor
103 Vernon Lane, Box 186 1425 Walnut Street
Moylan, PA 19065 Philadelphia, PA 19102

Alan J. Nogee Atsnic Safety & Licensing Board *
The Keystone Alliance U.S. Nuclear Regulatory Commission

- 3700 Chestnut Street Washington, D.C. 20555
Philadelphia, PA 19104

Atomic Safety & Licensing Appeal
W. Wilson Goode Panel *
Managing Director U.S. Nuclear Regulatory Comission
City of Philadelphia Washington, D.C. 20555
Philadelphia, PA 19107

Secretary *,

| William A. Lochstet - U.S. Nuclear Regulatory Commission
119 E. Aaron Drive ATTN: Chief, Docketing & Service Br.
State College, PA 16801 Washington, D.C. 20555

i Charles W. Elliott, Esq.

bIet n 81
Stephen H. Lewis
Counsel for NRC Staff
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