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TENNESSEE VALLEY AUTHORITY )
) (License amendment to permit'
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PETITIONERS' BRIEF IN OPPOSITION TO
THE TENNESSEE VALLEY AUTHORITY AND
NUCLEAR REGULATORY COMMISSION STAFF

PETITIONS FOR REVIEW

On July 3, 1980, the Tennessee Valley Authority submitted

a request for an amendment to its operating licenses at the

Browns Ferry Nuclear Plant. The original application requested

permission to store low level radioactive waste generated at

the Browns Ferry Nuclear ' Plant on the Plant site for the life

of the Plant. In November of 1980, the Tennessee Valley Authority-

amended its request to store low level radioactive waste upon the

Plant site from life of Plant to a period of five (5) years. In

response to the NRC's notice of consideration of amendments to

facility operating licenses, five (5) timely petitions were filed

by nineteen (19) individuals, David R. Curott, et al. All the

petitions were identical. Petitioners initially filed four con-

tentions and later added five additional contentions. The subject

matter of all nine contentions centered around an al. legation that

the Tennessee Valley Authority had a long range plan for low level

radioactive waste management which involved 'he installation of a
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volume reduction and solidification system, including at some

point, the installation of an incineration system. The Tennessee

Valley Authority denied the existence of such a plan.
On October 2, 1981, the Atomic Safety and Licensing Board

issued a pre-hearing conference memorandum and order ruling on

petitions to intervene and requests for a hearing. That Order
*

denied the Petitioners the right to intervene in the proceedings
relating to the licensing amendments. The Petitioners sought

review of the Licensing Board's memorandum and order by the Atomic

Safety and Licensing Appeal Board. The Appeal Board, in an order

dated January 6, 1982, by a split decision, reinstated the petition

and required the Licensing Board to wait until after the Staff's

environmental assessment had been issued and the applicant and

the Petitioners had an opportunity to respond to the environmental

assessment, and then, after that, would have allowed the Petitioner

additional time in which to recast their contentions in light of

the environmental assessment before the Licensing Board could rule

on the petitions and contentions. Both TVA and the Staff filed

petitions for review of this order by the Commission; but your

Petitioners, being willing to accept the common sense compromise

of the Appeal Board and not wishing to delay the proceedings any

further, chose to accept the decision of the Appeal Board and not

seek Commission review.

On April 1, 1982, the parties all met in Huntsville, Alabama,

and set a schedule for further p?oceedings in this matter pursuant

to the Appeal Board's remand. That schedule called for a resolutiot

of all the issues within a reaa- mble amount of time.

,
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On April 16, 1982, the Commission granted a limited review of

the Appeal Board's decision on two issues; first, whether the Appe
Board correctly determined that a ruling on the petitions for intm

vention in this proceeding must await the. filing by the NRC Staff

of its environme,ntal assessment and the opportunity for Petitionerr

and TVA to comment on the assessment; and second, whether the Appe

Board was justified in reinstating contention nine despite Petition

ers' failure to address its dismissal by the Licensing Board in

its Brief to the Appeal Board.

THE APPEAL BOARD DEFERRED RULING ON THE PETITION
TO INTERVENE BECAUSE THE RECORD WAS NOT SUFFICIENT

TO SUPPORT ANY OTHER ACTION

The Petition to Intervene charged unlawful segmentation of

the review of the Tennessee Valley Authority's Low Level Rad-Waste

(LLRW) Plan for the Browns Ferry Nuclear Plant because an analysis

of TVA's records showed t, hat TVA planned to follow the five-year
storage proposal with an application to allow the TVA to build an

incinerator to burn the waste stored in the storage modules. The

Petition further alleged that the incineration process was an inte-

gral part of the TVA plan for handling this Low Level Rad-Waste.

It must be pointed out that the original application requested

long term storage but a later amendment reduced the license reques:

to five (5) years and entirely ignored any discussion of what must

follow after the five-year period expired. The Appeal Board agreen

with Petitioners and at page 12.of the Slip Opinion of ALAB 664

stated:

"To begin with, TVA's evidentiary presentation
to date reflects a totally integrated plan which
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includes incineration. TVA originally sub-
mitted a request in which temporary storage,
long term storage, and waste reduction and
solidification-were part of the same proposal.
Although, as a matter of regulatory tactics,
TVA has now limited its immediate application
to the five year temporary storage plan, it
has not, as far as we can tell, backed away
from its long term objectives."

'

In order to determine whether, in fact, unlawful segmentation

has occurred, the Appeal Board stated that the independent

utility test as enunciated in the Duke Power Company case

(Amendment to Materials License SMM-1733--Transportation of

Spent Fuel from Oconee Nuclear Station for Storage at McGuire

Nuclear Station (ALAB-651, 14 NRC (1981), must be used to

determine whether, in fact, the request is " genuinely segregable",
(ALAB.664, slip opinion, p. ll) . In looking at-the. record the

Appeal Board concluded that it simply did not have enough informat!
_

i
~

before'it to make that decision. -Th'roughout the opinion there are

references to the inadequacy of the- r.ecord. On page 11 of the

slip opinion, the Board stated: "We cannot determine on the pre-

sent record whether the temporary five year stogage plan has

independent unility." And again on.page 12 of the' clip-opinion,

| "We must also be satisfied, however, that-as a practical matter
I

grant of the license amendments covering the fiye year period will

not unduly circumscribe the Commission's decisional alternatives
!

when subsequent applications are submitted. WE 7ANNOT MAKE THAT;

|

DETERMINATION ON Tile BASIS OF CURRENT.INFORMATION." (Emphasis

Added) In fact, as the Appeal Board noted, it has been the appli-

[ cant's position, "There are no alternatives to its program com-
|

| bining long term storage with incineration." (Slip opinion at p. i
!

. .
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All this was in contrust to the Licensing Board who had

erroneously treated the case as if it were already in an

evidentiary phase and concluded that the five year storage

plan had "immediate utility", (LBP-81-40, 1981, slip opinion

at p. 7) and that granting the amendment would not prejudice

NRC consideration of TVA's future LLRW management techniques,

Ibid at 7, 8. The Licensing Board held that the contentions

based apon improper segmentation of the LLRW management plan

under NEPA muct fail, Ibid at 10. In their Petitions for

Review, TVA and the Staff both misapply the independent utility

and show a misunderstanding of the distinction between pleadings

and proof in testing the sufficiency of contentions. Here the

pleadings and the proof have a different test. The test which

should have been applied is that the intervening petition and

contentions need show only sufficient allegations when looked

at in the light most favorable to the Petitioners. The Board

must wait until the evidentiary stages before it is allowed to

weigh the evidence.

The principle behind the regulations is to favor public

participation in the licensing process. A prospective inter-

venor is given the benefit of the license or amendment application,

the environmental assessment and, under freedom of information,

virtually the completc records of a public agency except con-
,

fidential or classified data. 11ere the intervenors raised the

isodes which may require information beyond what TVA has furnished

in support of its limited five year license amendment application.

.
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Neither the Appeal Board nor the intervenors had all of the

information that was available and'hence the common sense

approach of the Appeal Board to defer a decision until the

staff environmental assessment has been completed and reviewed.

. THE INDEPENDENT UTILITY TEST

A good statement of the Independent Utility Test can be

found in Amendment to Materials License SNM 1773 (ALAB 65, 1981,

Nuclear Regulation Reports, p. 29,930, 29,933); "It is settled

that the agency may confine its scrutiny to the portion of the

plan for which approval is sought so long as (1) that portion

has independent utility; and (2) as a result, the approval does

not foreclose the agency from later withholding approval of sub-

sequent portions of the overall plan." It is clear from the case

law that the question of independent utility is highly dependent

- upon the facts of the individual case. See Sierra Club v. Frochlk-

534 F.2d, 1289, 1297 (8th Cir., 1976). In similar language both

the staff and the TVA petitions for review assert that the petitine

to intervene should be denied in part because the intervenors "did

not dispute" (Staff Petition for Review at 7) and "did not contest"

(TVA Petition for Review at p. 4) that the five year storage facili'

would have independent utility. Thus far the intervenors have

said very little about the independent utility test bec .ase they
relied on the decision of the Appeal Board in the Duke Power Case,

supra, making a distinction between' private power companies and
,

federal agencies to require environmental analyses of all segmenta

of a federal agency's plan. The Appeal Board at least implies

-6-



.

.
.

rejection of this theory in its decision below. See ALAB 664,

slip opinion at 9-11. Administrat'ive Judge Eilperin rejects

it in his dissent. Ibid at 26. Assuming this doctrine is

equally applicable to TVA as to private power companies, examine

the fact that the five year storage facility alleviates the

present shortage of available disposal facilities temporarily
and only postpones the inevitable application for VRS. It

distorts the policy of the independent utility test to say
that TVA's five year storage plan has " independent utility"

for purposes of avoiding the unlawful segmentation rule as

~ delineated in Prochlke and other cases. A stretch of highway

may have independent utility even if a proposed extension of

it is not built because it serves a given area even if it never

is extended. But a five-year storage plan for redioactive waste,

cannot be separated from what lies beyond those five years. Five

year storage has no indep'endent utility if some later disposition
is not available. Petitioners alleged that TVA recognized this

and planned and announced volume reduction and solidification as

the next phase. The intervenors should be given the right to try
,

to prove that this is what TVA plans. What intervonors object to

is not that the waste now being produced will be stored temporaril-
in the five-year modules, but that it will be stored there without

consideration now of phase 2 (the years six through the time when

radioactivehazardsnolongerexjsti The independent utility tes'.

must be applied in this context.

-7-
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BASIC FAIRNESS REQUIRES TIIAT THE PETITIONERS
DE ALLOWED TO RECAST THEIR CONTENTIONS AFTER

RECEIVING Tile STAFF'S ENVIRONMENTAL ASSESSMENT

The need for filing the Staff's environmental assessment

prior to rocasting of the Petitioners', contention was brought
about in part by the Appeal Board's feeling that there was a

need to compensate Petitioners for bad faith by the Tennessee

Valley Authority in withholding thousands of pages of documents

from them until the very eve of the pre-hearing conference.

The majority devoted over half a page to the problem (ALAB 664,
slip opinion at p. 20), and the minority view is contained in

a lengthy footnote on page 32. A further example of this same

attitude on the part of the Tennessee Valley Authority can be

shown when TVA submitted an updated amendment to their July 31,

1980, application. No copies were served upon the Petitioners-

even though the Petitioners had been active participants for at

least nine months previous to the submittal. In fact, the

Licensing Baord and the intervenors were only served on March 29,

1982, when NRC Staff Counsel noticed the omission (see letter datori

3/29/82, from Richard J. Rawson, Counsel for the NRC. Staff, attach

as Exhibit "A"), which notes that the amendment was filed on
November 3, 1981. To paraphrase Commissioner Gilinsky, the Board

fashioned a common sense remedy to overcome the unfairness shown

to the Petitioners by the Applicant'.
,

TIIE BRIEFING OF CONTENTION NINE

The second item directed for briering by the Commission was

"whether the Appeal Board was justified in reinstating contention

nine, despite petitioners' failure to address its dismissal by th-

m . . . _ _ ._ _ _
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Licensing Board in its brief to the Appeal Board". Contention

nine was dismissed by the Licensing Board basically because

they said the matters complained of within the contention were

outside of the Licensing Board's jurisdiction. The Petitioners

specifically addressed the issue at page 8 of their brief by

discussing contention four, five and nine as a group. The

Petitioners specifically briefed contention nine and never

intended to abandon contention nine. The Petitioners did address

the dismissal by the Licensing Board in its brief to the Appeal

Board.

THE OBLIGATIONS OF INTERVENORS

The Commissioners Ahearne and Roberts requested that all

parties address the question of the obligations of prospective

intervenors. The role of intervenors was clearly established

in the case of Mississippi Power and Light (Grand Gulf Nuclear

Station) ALAB 130, 6 AEC 423 (1973). The Petitioner must demon-

strate the existence of a personal interest which may be affected

by the proposed action and must present at least one contention

which complies with the applicable rules and regulations. The

opinion makes it clear that it is not the function of a licensing

board to reach the merits of any contention in determining whether

to grant the Petitioners intervenor status. Rather, it is suffici<-

if a contention is particularized to the extent that the applicant
** e

and the staff "will know at least generally what they will hagg to
defend against or oppose". See Philadelphia Electric Company

(Peachbottom Atomic Power Station, Units 2 and 3) ALAB 216, 8 AEC

13, 20 (1974), cited with approval in Houston Lighting and Power

l _a_
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Company, (Allen's Creek Nuclear Station) ALAB 590, 11 NRC 542

(1980). -

It is the applicant who has the burden of proof to establish

that he has met all of the conditions for a license. While inter-

venors may present reasons why a given application might not be
'

worthy, the presence of an intervenor does not change the appli-

cant's burden. The burden starts with the applicant and never

shifts. In the case at bar, the Petitioners have alleged that

the Tennessee Valley Authority has a totally integrated plan which

includes incineration. The TVA has denied the existence of such

a plan but as pointed out by the Appeal Board majority in their

opinion at page 12, the evidentiary presentation to date reflects

exactly what the Petitioners have contended. The present status

of the case is that the record is inadequate to show that in fact

,
this application has independent utility. Petitioners believe

that the Appeal Board's O'rder that further proceedings await the

completion by the staff of the environmental assessment is an aid

to the applicant to help shore up an inadequate record. The Appea

Board then felt the obligation to compensate the Petitioners to

make up for the supplemental proof being brought in to aid the

applicant's case; hence, it devised the common sense remedy of

allowing Petitioners to recast their contentions after the appli-

cant has had the benefit of the additional information placed int,
;

the record.

CONCLUSIbN

For the reasons stated above, the Petitioners believe that

the common sense compromise solution of the Appeal Board was

- - - - -- .- .10- _ . _
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reasonable in light of the sorry state of the record at the time
,

it reached the Appeal Board and that it should be reinstated in

short order so that the time and energies of the parties that

tere utilized to develop the briefing schedules and hearing
schedules in the Licensing Board hearing of April 1, 1982, is

not wasted. Petitioners believe that enough time has been spent

on delays and are willing to help in all ways to get the hearing
process moving again.

Respectfully submitted,

I .

'/ ' ,

/' *
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Robert B. Pyle
Attorney for Petitioners
P. O. Box 16160
Chattanooga, TN 37416

May 10, 1982
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CERTIFICATE OF SERVICE

I hereby certify that I have served the original and six

conformed copies (four copies for the Commissioners) of the

following document on the Nuclear Regulatory Commission by

depositing them in the United States mail, postage prepaid

and addressed to Secretary, U. S. Nuclear Regulatory Commission,,

Washington, DC 20555, At'tention : Docketing and Service Section:

Petitioners' Brief in Opposition to the
Tennessee Valley Authority and Nuclear
Regulatory Commission Staff Petitions
for Review

and that I have served a copy of the above document upon the per-

sons listed below by depositing it in the United States mail,

postage prepaid and addressed:

Mr. John H. Frye III Mr. Stephen J. Eilperin, Cha;
Administrative Judge and Chairman Atomic Safety and Licensing
Atomic Safety and Licensing Board Appeal Board
U.S. Nuclear Regulatory Commission U. S. Nuclear Regulatory Comm
Washington, DC 20555 Washington, DC 20555..

'

Mrs. Elizabeth B. Johnson, Richard J. Rawson, Esq.
Administrative Judge Office of the Executive

Oak Ridge National Laboratory Legal Director
P. O. Box X U. S. Nuclear Regulatory Cone
Building 3500 Washington, DC 20555
Oak Ridge, TN 37830
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Herbert S. Sanger, Jr. Leroy J. Ellis III, Esq.
General Counsel 421 Charlotte Avenue
' Tennessee Valley Authority Nashville, TN 37219
Knoxville, TN 37902 -

Dr. Quentin J. Stober, Dr. John H.-Buck
Administrative Judge Atomic Safety and Licensing

Fisheries Research Institute Appeal Board
University of Washington U. S. Nuclear Regulatory Commin
Seattle, Washington 98195 Washington, DC 20555

,
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,

Mr. Gary J. Edles
Atomic Safety and Licensing

Appeal Board
U. S. Nuclear Regulatory Commission
Washington, TC 20555

This 10th day of May,.1982.
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