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7 (Shoreham Nuclear Power Station) :

8-------- ---------x

9 Riverhead County Complex

10 Center Drive

11 Riverhead, New York 11901

12 Tuesday, May 4,1982

13 The hearing in the above-entitled matter

14 convened, pursuant to notice, at 10436 a.m.

15 BEFORE:
'

(
;

16 LAWRENCE BRENNER, Chairman
|

17 Administrative Judge !

18
[
L

19 J AMES H.' CARPENTER, Member
i

20 Administrative Judge
*

i

21 ,

22 PETER A. HORRIS, Member

23 Administrative Judge !
I !

()'

u i

25 !
|

I
|

:

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554'4345

. -. - ._ - - . .-



. _ _ _ _ _ _ _ _ _ _ _ _ _ .

983

() 1 APPEARANCES:

2 On behalf of Applicants

3 ANTHONY F. EARLEY, Esq.

4 W. TAYLOR REVERLEY III, Esq.

5 T.S. ELLIS III, Esq.

6 DONALD P. IRWIN, Esq.

7 Hunton C Williams

8 707 East Main Street

9 Richmond, Va. 23212

10 On behalf of the Regulatory Staffs

11 BERNARD BORDENICK, Esq.

12 DAVID A. REBKA, Esq.

13 RICHARD RAWSON, Esq.

14 EDWIN REIS, Esq.

15 Washington, D.C.

16 On behalf of Intervenor,

17 Shoreham Opponents Coalition:

18 STEVEN LATHAM, Esq.

19 ROBERT 5HEA, Esq.

20 Twomey, Latham & Shea

21 33 West Second Street

22 Riverhead, N.Y. 11901

23

( 24

25

O

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 564-2345

- _ - _ _ _ _ _ _ _ _ _ _ _



... _ . .-. . - -. .. . _ - - .. - . - .-

!

!

!

984,

i

1 APPEAR ANCES s (Continued) i

2 On behalf of Suffolk Countys
i .

3 LAWREliCE COE LANPHER, Esq.1

O-

4 CARLA J. LETSCHE, Esq.

5 Kirkpatrick, Lockhart, Hill,

6 Christopher & Phillips

7 1900 M Street, N.W. |

8 Washington, D.C. 20036 '

9 DAVID J. GILMARTIN, Esq., City Attorney :

) 10 HERBERT W. BROWN, "sq. j

11 Suffolk County, N.Y.
!

12

!

i 13 ,

14

15
;

16
i
t

!17
,

i

18
,

'
19

20
4

21

22> i

,

23

24 |

|_ 25
!

| O

ALDERSON REPORTING COMPANY,INC,

|
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345 ;

1
'

- _, ..



__ _

984-A
;

I S 9. E T., E, E T,,, S,,,

2 OPENING STATEMENT OF: PAGE

3
W. Taylor Reverley III, Esq. 989O 4 on behalf of Applicant LILCO

5 Bernard Bordenick, Esq.
,

998
on behalf of The Nuclear Regulatory Staff

~'

6

David Gilmartin, Esq. 1005
7 on behalf of Suffolk County

8
Steven Latham, Esq. 1008

g on behalf of Intervenor,
Shoreham opp onents Coalition

10

CROSS ON
11 WITNESSES: DIRECT CROSS REDIRECT RECROSS BOARD BOARD

12
Richard B. Hubbard,

13 Gregory C. Minor,
Marc W. Goldsmith, and

O i4 susea 3- a rwooa
By Mr. Lanpher 1104

15 By Mr. Ellis 1115

16

~

The Motion to Strike of LILCO and the Staff...........Page 1017
18

Statements of Professional Qualifications of Messrs.
19 Hubbard, Minor and Goldsmith and Ms. Harwood. . . . . . . . . .Page 1113

20 Prepared Direct Testimony of Marc W. Goldsmith, Susan~

1 J. Harwood, Richard B. Hubbard, and Gregory C. Minor.
21 on behalf of Suffolk County and the Shoreham Opponents

Coalition Regarding Contention 7B,....................Page 111422

23 RECESSES:

. 24 Noon - 1092

25 Afternoon - 1156

O

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554 2345

- _.



I
|

985

|

{} 1 g_R 0 C E E_p_1_N_G_S

| 2 JUDGE BRENNER: Good morning. I think we're

*

3 ready to begin.
,

Os
4 This is the opening of the evidentiary hearing

5 on the application of the Long Island Lighting Company

6 for a license from the Nuclear Regulatory Commission to

7 operate the Shoreham Nuclear Power Station . This

8 three-member Atomic Saf ety and Licensing B oa rd has been

9 delegated the authority by the Commission to hear i

i

10 evidence and reach an initial decision on the issues

11 placed into controversy by the parties, of which there

12 a re many, in what portends to be a relatively lengthy

13 hearin g .

14 In addition, although there may be few, if

15 an y , important issues not raised by the parties, the

16 Board has authority to raise issues on its own. We have

17 previously noted one item we would pursue on emergency

18 planning if it is not raised by the. parties.

19 In addition , we have noted one item in which

20 we were interested regarding possible f alse radiographs

21 of wells by a subcontractor at another nuclear power

22 plant, to determine if the audits now being performed of

23 that subcontractor *s work at Shoreham give rise to the

() 24 need for consideration of the matter by us. So that is
,

251n the nature of a preliminary inquiry for further

O
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() 11nformation to determine whether the result of that

2information would give rise to pursuing the issue

~

3 further on this record.

4 Similarly, the Board near the end of the day

5will indicate other subjects on which we require further

6 written information f rom the Staf f and LILCO in order to

7 ha ve a better basis to determine whether we wish to

8 consider the mitter further on the record of this

9 proceedin; .

10 In addition, either near the end of today or

11 perhaps tomorrow morning, depending on the schedule, we

12 will take up and probably rule on some of the procedural

13 matters that are now pending before us.

14 We have introduced the members of this Board

151n some detail. Just briefly at this point let me

f6 indicate that Judge Peter A. Morris on my right holds a

17 doctorate degree in nuclear physics and a bachelor's

18 degree in mathema tics; James James. H. Carpenter on my

191ef t holds a doctorate and master's degree in

20 oceanography and a bachelor's degree in biology and

i
21 chemistry. I am Lawrence Brenner and I am the

i

! 221awyer-chairman member of this Board.
!

23 At this time I would ask the counsel for the

() 24 parties to note their appearances.
|

25 MR. EARLEY: Anthony F. Earley, Jr., from

ALDERSoN REPORTING COMPANY,INC,
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I(} 1Hunton & Williams, representing the Long Island Lighting

2 Company.

3 MR. REVERLEY: W'. Taylor Reverley III, also,s

b
4 from Hunton & Williams, also representing LILCO. With

5 us too are T.S. Ellis III and Donald P . Irwin, who will

6 be a ppearing later in the morning.

7 MR. REBKA: David A. Rebka, counsel for the

8 NRC Staf f .

9 MR. 23RDENICK: Bernard M. Bordenick, counsel

10 f or NRC Staff . Also present as counsel for the Staff
,

11 this morning is Richard Rawson and Edwin Reis, and they

12 will be appearing later this morning with respect to SOC

13 Conten tion 7B.

14 MR. BROWN: Herbert W. Brown --

15 JUDGE BRENNER: Let me indicate, the

16 microphones have the off and on system. I think it

17 helps.

18 MR. BROWN 4 Herbert H. Brown, appearing on

19 behalf of . Suf f olk Coun ty , and I'm joined on my left by

20 David J. Gilmartin, Suf folk County attorney, and

21 Lawrence Lanpher. And we will later be joined by

22 College J. Letchy.

23 MR. LATHAM4 Steven B. La tha m , a tto rney for

() 24 the Shoreham Opponents Coalition, from the firm of

25Twomey, Latham & Shea.

O
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(') 1 MR. SHEA: John Shea of Twomey, Latham and

2 Shea , co-counsel for the Shoreham Opponents Coalition.

3 JUDGE BRENNER: Thank you. <

4 I should indicate the Board received a letter

5 da ted April 28 fron %r. Ma tthew Kelly representing t' e

6 State of New York, indicating that the Sta te is not
,

7 interested in cross-examining on the first phase of

8 testimony filed so f ar, that is filed prior to today.

9 And he followed that up with a phone call to my

10 secretary yesterday indicating for that reason he would
,

11 not be in attendance at least during the initial weeks -

12 of the hearing which would hear that testimony.
,

13 I assume he will continue to receive copie. of

14 the other testimony on a reasonably expedited basis,
,

,

'

15 hopef ully, since he is not here, and can then determine

16 whether he 's interested in appearing in the f uture. L

17 What the Board had in mind this morning would r

18 be to proceed immediately to any opening statements that
,.

19 counsel for the parties might have, about ten minutes in

20 length. We would then proceed to hearing the motion to '

21 strike portions of the Suf f olk Coun ty SOC testimony on

22 7B .

23 The Board will then take a break over the

_( ) 241unch hour to consider what further action we might take

251n light of those motions, and then return here to

O
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() 1either rule on the motions or take other a ppropriate

2 action. And therefore there would be the possibility

3 that ve'ry shortly after lunch we would ha ve the
O

4 witnesses take the stand on that contention.

5 I guess taking the parties in the order they
,

6are seated from the Board 's lef t is, LILCO, which can

7 make an opening statement. Does LILCO wish to make an

3 opening statement?

9 MR. REVERLEY: Yes, Your Honor, we do.

10 JUDGE BRENNER: You may proceed.

11 OPENING STATEMENT OF W. TAYLOR REVERLEY III, ESO.

12 ON BEHALF OF APPLICANT LILCO

13 MR. REVERLEYa We would like to tauch briefly

) 14 on three pointss first, the course of thi: proceeding

$5 to date; second, the public interest; and third , the'

16 re sponsibility for Shoreham and of the various parties

17 for the conduct of this proceeding.

18 First as to the course of the proceeding to

19 da te , it is helpf u1 to begin with a bit of background.

20Shoreham received its construction permit in 1973 after

21100 days of hearings, over 70 of them before an Atomic

22 Lice nsing and Safety Board. The rest of the hearings

23 were before a state agency. It took two and a half

() 24 years to go f rom the first day of hearings on Shoreham 's

25 construction permit to the issuance of the actual permit.

ALDERSoN REPORTING COMPANY,INC,
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;

(]) 1 This proceeding, the operating license

2 proceedinc, began in March 1976, over six years ago. It

* 3 has already genera ted a la rger record than exists in

4 most completed operating license ca ses. As with most

5 NRC proceedings, a t the outset th'.s case involved issues
i

1

S under the National Environmental Policy Act, as well as

7 under the Atomic Energy Act. All NEPA issues were

8 resolved by the Board in August 1978, thus closing the

9 environmental phase of the case.

10 We are here today to begin the resolution, the

11 final resolution of issues under the Atomic Energy Act.

:
12 In our judgment there have been t.hree phases to date of ;

13 the resolution of the Atomic Ener Jy Act issues

( 14 The first phase lasted from 1976 to 1978, and

15 was bitterly adversarial in nature. There then began in

16 the winter of '78 '79 a far more productive process, an

17 ef f ort to exchange inf ormation informally, to define the

18 n a rrow concerns through discussions among the interested

19 parties , and to resolve as many of them as possible by

20information and by compromise.

21 That process culminated last fall in the

22 production of a lengthy settlement document involving

23 principally the company and the county, but also to a

() 241 esser extent the NT4C regulatory Staff. The Board

25 received a copy of that settlement at its request some

O
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() 1 weeks ago.

2 The settlenent involved many provisionc. Its

*

3 key, its linchpin , however, wa s the company 's agreement

O
4 to have a county representative on the company's

S internal nuclear review board. The county executive,

6 county lawyers, county consultants, all supported the

7 settlement .

8 It was defeated, however, by a majority vote

91n the county legislature. Tha company regretted that ;

10 action by the legisla ture very much. It viewed the

11 settlement as an unprecedented effort by Intervenors and

12 Applicant to resolve coacerns in a productive fashion

13 an d thereby to avoid th sterile and of ten unproductive

() 14 acrimony that generall) characerized licensing cases. ;

15 The settlement process also successfully

16 involved the resolution of a number of issues and the

17 na rrowing of still more. At various times in this

18 proceedin g there have been over 200 contentions floating

19 about. Accordingly, after had the settlement gone

20 fo rward there would still have been a need f or hea rings,

'

211e ngth y hearings.

22 Accordingly, in the fall of 1981, more

Z3 precisely on October 6th, 1981, LILCO formally requested

() 24 by motion that hearings begin in this proceeding on

25 February 23rd of this year. That motion was strenuously

Ov
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() 1 opposed by the county and the Shorahim Opponents

2 Coalition. It was supported by the staff.

3 Almost three years earlier, in December 1978

O
4 and January 1979, shortly before Three Mile Island, the

5Long Island Lighting Company.had also sought to begin

6 the formal resolution of Atomic Energy Act issues, first

7 by summary disposition and then by hearings. Its

8 request at that time was opposed by all parties, the

9 staff included.

10 LILCO, as everyone knows, had been concerned,

11 guite concerned, that the physical completion of

12 Shoreham will occur before a decision has been made as
.

13 to its legal _ lequacy , and thus tha t the plant might sit

141dle awaiting the legal determination. Our concern has

15 been rooted in large part in the historic length of

16 licensing proceedings on this island.

17 Accordingly, for over three years we have been

18 a ttem pting to bring on the beginning of these hearings.

19 W e welcome the fact that they are beginning today. We

20 regret the fact that we could not obtain the support of

21 the county and SOC to begin them sooner.

22 As I mentioned, in our judgment there have

23 been three stages to the Atomic Energy Act efforts. The

() 24 third stage began last December. It has been largely a

25 reve rsion to the adversarial nature of the process that

O
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() 1 prevailed for the first two years of the operating
,

i

211 cense proceeding .
'

3 It continues to be the company's strong
f-J

4 desire , very strong desire, to resolve issues by an j

S inic : mal exchange of information, by discussion, by
.

'

6 negotiation , by compromise , whenever reasonable people

7 ought to be able to resolve issues in that fashion. We

8 have seen some signs of progress to that end in the last

9 couple of weeks. As the parties will indicate to the
i

10 Board later today, perhaps, or tomorrow, three of the

11 contentions on which testimony had been filed seem to be

"

12 sub 7ect to settlement at the moment.
,

13 It also continues to be the company's strong
,

'f'')
\_/ 14 des. re tha t this proceeding resolve pending issues on a

15 schedule that will permit the plant to begin operation

16once it is physically complete, unless during the course j
' :

17 of this. proceeding a legal bar to the beginning of

18 operation a rises.
>

19 We believe very much that it would neither be ,

20 fair to the Long Island Lighting Company, which has
!

21 vicorously prosecuted this application for six years,

22 nor in the larger public interest f or the plant to be i

23 physically complete before a determination has been made

() 24 on its legal adequacy.

25 Let me speak for a moment about the public
r

O
,'
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() linterest. This proceeding is being conducted under

| 2 statutes passed by Congress. As Congress intended,

|
| 3 these statutes are being implemented by the Nuclear

)l

|
4 Regulatory Commission through the operations of its

5 staf f and through the operations of its various judicial

6 bodies.

7 The action of the NRC will be subject to

8 scrutiny by federal courts. It is this process,

9 Congressional policy implemented by a federal agency

10 subject to scrutiny in federal court, that ultimately

11 will identif y and vindicate the larger public interest

12 re ga rding Shoreham.
.

Obviously, the parties before you represent''

( 14 va rious f acets of that interest. The proceeding

15 involves representatives of the state, the county,
.

16various private groups that make up SOC and the North

.17 Shore Committee, and of course LILCO, a regulated

18 u tilit y with a statutory obligation to serve the needs

19 ef its customers. -

20 There's a tendency at times for all parties

21 appearing before you to wrap themselves in the mantle of

22 the public interest ar.d to suggest that they know

23 precisely where it lies and that it dictates their

() 24 receiving whatever they are requesting at that

25 pa rticular moment, whether one licensing schedule or

O
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/~T 1 another or something more substantive.
V

2 None of the parties before you, however, have

3 a monopoly on an understandinc of the public interest.

O
4 It is well to stress, however, that LILCO believes quite

5strongly that its efforts to take Shoreham successfully

Sand quickly through its final construction and

7 regulatory steps are very much in the public interest.

8 The company believes that the people of Nassao

9 and Suf folk Counties will benefit from this~ plant's

10 existence, as it eliminates their now total dependence,

11 on foreig' oil for electricity. The company believes

12 th a t the people on Long Island and New York City will

13 benefit from having another large baseload power plant

() 141oca ted in the southern part of the state, where the

15 bulk of the state's demand for electricity exists, but

16relatively few of its large baseload generating

17 f acilities are located.

18 The company believes that the state and the

19 country will benefit from Shoreham's contribution to

20 national energy self-sufficiency.

21 As indicated just a moment ago,'LILCO does not

22 pretend to have an absolute vision of the public

23 in tere s t . But we do believe that the company's vision

() 241s at least as clear as that of any other parties to

25 this proceeding and f a r clearer than most. The ultimate

O
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(} 1 test of that clarity, of course, will be the years to

2 come , when the positions and arguments advanced in this

3 licensing case are viewed from the perspective of those

O-s
4 years, and we believe that they will be so viewed.

5 The company is confident that history will

6 provide ample basis for its view that Shoreham does
,

7 serve the public interest.

8 Finally, a few words about responsibility. As

9 a practical matter, as an opera ting matter, LILCO is

10 people, many people. I have known for years quite well

1
11 most of the company 's senior managers and many of the i

12 yeomen who are in the line building Shoreham, getting

13 ready to operate it, dealing with its regulatory

() 14 problems and managing the company generally.

15 I would be very surprised if there exists

16anyone outside the company who is as determined that the

17 plant be safe and that it be reliable as these people.

18 The people at LILCO care tremendously that Shoreham
.

19 benefit, not harm, its community. They are not only

20 responsible for Shoreham; they feel that responsibility

21 intensely. And they will be responsible f'or the plant

221ong after everyone in this room, including the

23 company 's lawyers, have gone on to other pursuits.

f~)T 24 Admittedly, the people at L1LCO are viscera 11y
u

25 repelled by posturing at Shoreham's expense. But they

O
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() 1 remain keenly interested in any reasonable concerns

2 about the plant's safety and about its reliability.

3 The comments tha t I made about last f all's

4 settlemen t are indicative of that interest. LILCO

S remains kaenly interested in understanding any
,

6 reasonable concerns that others may have about the

7 plant's saf ety and reliability, and keenly interested in

8 dealing with them on a reasoned basis.

9 But just as the company must remain open to

10 an y such good faith concerns, su must other participants

111n this proceeding focus on matters of genuine

12 significance to them, avoiding the creation of issues

13 designed in all reality simply to confuse or delay a

) 14 merits decision on Shoreham's legal adequacy.

15 Responsibility is not a virtue to be sought only in

16 LILCO. |

17 In sum, this proceeding has come a long way

18 already . It has a long ways to go, a relatively short
.

19 time in which to travel that distance if the completed

20 plant is not to sit idle awaiting a determining on its
'

211egal adeq uacy. The company remains willing to engage

! 22 se riou sly any reasonable proposals for settlement. In

23 their absence, it looks forward to reaching the merits

() 24 of the remaining issues of this proceeding as soon as is!

25 feasible.
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()- 1 JUDGE BEENNER: Does the staff have an opening

2 st atement? !

|

3 MR. BORDENICK: We do, Judge Brenner.

O
4 OPENING STATEMENT OF BERNARD BOFDENICK, ESO.

|5 ON BEHALF OF THE NUCLEAR REGULATORY STAFF
I

6 HR. BORDENICK: I won't burden the Board and |

7 the parties with a repetition of the procedural history

8 of this proceeding, since I think that counsel for the

9 Applicant adequately covered that. I will instead focus

10 on the staf f's review of the Shoreham facility and its

11 role at this hearing.

12 The staff reported on the results of its

13 construction permit application review prior to

14 co m men ceme n t of construction in the safety eva: uation

15 report that was dated February 20, 1970. As Mr.

16 Reverley indicated , follo wing extensive public hearings

17 before a predecessor Atomic Saf ety and Licensing Board,

18 a construction permit was issued by the staff for the
,

19 Shoreham f acility on April 14, 1973.
.

20 On January 26, 1976, the Applicant filed

21 Amendment 13 to its application and in tha't anendment

22 they requested an operating license for Shorehsm. A

23 final safety analysis report as required by Section

() 24 50.3 4 ( b ) of Title 10 of the Code of Federal Regulations

25 was filed with Amendment 13.

(1)
'
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.

(} 1 The information in that final safety analysis

2 report, which will be, I'm sure, referred to during the

3 course of this hea ring as the FSAR, has been

O
4 supplemented by numerous additional amendments,

S including 14, 15, 18 through 23, 25 through 32, 34, 36
!

Band 38.

7 I might point out parenthetically, the missing

8 numbers as to those amendments were supplements of the

9 environmental report. And as Mr. Reverley summarized,

10 there are no remaining environmental issues, at least at !
L

11 present , before this Board. It will be hearing what are

12 ref erred to as health and safety issues under the Atomic

13 Energy Act.

) 14 During the course of the staff's review of the

15 applica tion, the staf f has held numerous meetings with

16 re presentatives of the Applicant, the Applicant's i

17 architect-engineer, which is Stone C Webster, and the

18 nuclear steam supply system vendor, which is the Genera,1

19 Electric Company. * During these meetings -- and I might

20 add , many of these meetings, particularly the re ce n t

21 ones, were attended by representa tives of 'the

22 Intervenors in this proceeding -- the staff diccussed -

23 the facility design, construction and proposed operation

() 24 of the facility.

25 I might add that some of these meetinos will
i

|'

|
\ \
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('} 1be continuing even concurrent with the holding of

2 hearings by this Board, since the staff's review has not

3 been 100 percent completed to date, as the Board is

O
4 svare.

5 During the staff's review, the A pplicant has

6 0n numerous occasions, and it is likely that this may

7 continue again even as this hearing moved forward, to

8 provide additional information which the staff requires

9 for its evaluation. This additional information ''as

10 been , and I am confident it will be, provided in the

11 future by the Applicant in amendments to the final

12 saf ety analysis report.

13 It should be noted that the staff's review and

() 14 evaluation of a f acility for an operating license is

15 only one stage in our continuing review of the design,

16 construction and operating features of the facility.

17 The proposed design of the Shoreham f acility was

18 reviewed, as I indicated earlier, prior to the issuance
,

190f a construction permit by the Commission.

20 Construction of the plant was, and of course will
|

'

21 continue to be, monitored in accordance with the

22 Commission 's inspection program. .

23 Subject to a favorable decision by this Board

() 24 on numerous health and safety contentions which are

25 before it f or consideration, an operating license, if
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e'}
1 these issues are satisfactorily resolved, will be issued |

2 only af ter satisf actory completion of the facility.

3 Subsequent to the issuance of an operating license, if
(_'' 4 that should come to pass, the facility may then be

5 operated only in Lecordance with Commission regulations

6and terms of any license conditions in the operating

711 cense and pursuant to the terms of the technical

8 specifications which will be a part of the operating

911 cense . And all of this will be done under the staff's

10 continuing surveillance.

11 In conclusion, I would simply state at this

12 point that, based on our evaluation to date of the

13 applica tion f or an ope ra ting license, as we have

() 14 discussed in the safety evaluation report and two

15 supplements thereto -- and I might point out that there

16 will be at least one additional supplement -- again as

17 this Board is awa re, and subject to a favorable

18 resolution of the remaining outstanding issues before

19 this Board in the form of the various contentions, the

20 staff feels confident that it will be able to conclude

211n accordance with 10 CFB 50.57 that:
.

22 One, construction of the Shoreham nuclear

23 power station has been substantially completed; and that

() 24 there is reasonable assurance th'at-it will be completed

251n conformity with the construction permit as the

O
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( 1 application is amended, under the provisions of the

2 Atomic Energy Act of 1954 and amendments thereto and the

3 rules and regulations of the Commission.

O,
4 We are also confident that we will be able to

5 find that the f acility will operate in conformity with

6the application as amended, the provisions of the Atomic

7 Energy Act of 1954 and amendrents thereto, and the rules

8 and regulations o# the Commission.

9 And further, we will, I believe, be able to

10 find that there is reasonable assurances One, that the

11 activities which may be authorized by the operating

1211 cense can be conducted without endangering the health

13 and saf ety of the public; and two, that such activities

O 44w111 ee conducted in cemp11ence with the ru1es end

15 regulations of the Commission.

16 Additional 1y, but again only after numerous

17 contentions have been either settled by the parties or

18 decided by the Board, the staff believes that we will be
,

19 able to find that.the Long Island Lighting Company is

20 technically and financially qualified to engage in the

21 activities which may be authorized by the' operating

2211ce nse . And we wil1 also make the findings regarding

23 the applicable provisions of 10 CFR Part 140.

O 24 ^"a 'ta '- '" ' '"e 1=== "ce or '"e

25 operating license will not be inimical to the common

O
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.( }
1 defense and security and to the health and safety of the

2 public.

3 In closing I'd like to state, while the staff

O 4is a statutory party to this proceeding and a s I ea rlier

S indicated at the conclusion of all of the evidence

6 presented to this Board we feel we will be able to make

7 the appropriate findings, we are not a party in the

8 sense that either the Applicant or the Intervenors are a

9 pa rty. We are here as a Commission staff. To borrow

10 the phrase f rom Mr. Reverley, we are here hopefully to

11 protect the public interest.

12 I thank the Board.

13 JUDGE BRENNER: Mr. Bordenick, I don't want to

(~
( 14 go into it at this time durina the opening statement

15 session , but some of the requests for at least further

16 preliminary information that we will have at the end of

17 the day today relate to pending matters in the staff's

18 review . So you might want to have somebody here,

19 although we won't necessarily require answers today.

20 One of the scheduled things of interest to us,

21 and of course one of the more substantive questions

22 we 'll have about those matters, will be whether the

23 matters still being worked on in the staff's safety

(]) 24 evaluation is solely subject to the staff still looking

25 at it or whether you are waiting for outstanding things
)
1

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W WASHINGTON, D.C. 20024 (202) 554 2345

_ _



- .. . -. - . - . . . . ~ .- . . . . .. . -.- - - - . . .-. - - . . - .

. ;_.; -- -
.

, t i-~ i

j - 1004
i

.;
,

1from LILCO in response to staff concerns. And we will,
,

,

2a I say, come back to that at the end of the day. But-

3

i- i

3 since you mentioned it in your opening statenent, I i
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1 MR. BORDENICK: We will be prepared to address

2 it at that time.

3 JUDGE BRENNER: Does Suffolk County wish to

O
4 make an opening statement? Mr. Gilmartin?

5 MR. GILMARTIN: Gcod morning, Judge Brenner,

6 Judge Morris, Judge Carpenter. My name is David

7 Gilmartin. I am the county attorney of Suffolk County,

8and I want to make a statement on behalf of the plant

9 county with respect to its position in these hearings.

10 Beca use of the coun ty 's obliga tion to attend to the
.

11 health , safety, and welfare of its residents, the county

12 has taken an active position in the licensing

13 proceedin gs . Because of those concerns, the county
(
( 14 urges you to make a searching inquiry into the issues

15 which are now before the Board , and to take a broad,

16 open, and objective approach to the various issues the.t

17 are bef ore yo u.

, 18 While we consider each and every contention

19 made to be important, there are two issues of overriding

20 significance to the county at this time. The first of

21 these is the matter of a complete design review and

22-ph ysical inspection of the plant's safety systems, which

23 will be dealt with in connection with the quality

{} 24 assurance /q uality control contentions later in the

25 course of the hearings. |

'
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() 1 Our county executive, Peter Cohalan,

2 pe rson all y requested LILCO to perform this review and

g, 3 inspection, and the chairman of the board of the company

b
4 responded with LILCO's agreement. County

5 representatives will meet shortly with representatives

6 from LILCO in order to get the review and inspection

7 under way.

8 The second issue is the matter of emergency

9 preparedness. The unfortunate siting of the plant

10 coupled with the unique geography of eastern Long Island

11 mandate that emergency preparedness be treat +1 by the

12 co un ty , by LILCO, by the Nuclear Regulatory Commission,

13 by the public, and indeed by this Board wi th thorough
\

N-) 14 analysis and utmost sensitivity of the problems that

,15 exist here on Long Island.,

16 The county's awareness of these unique

17 problems has prompted us to embark on a comprehensive

18 program to develop and implement a-meaningful and
,

19 workable emergency preparedness system . To that end,

20 the county has retained nationally known consultants who

21 are now diligently at work to maintain a schedule which

22has been establised by the county executive.-

23 I would like to reiterate to you the welcome

() 24 that Mr. Cohalan extended to you at the opening of these

25 proceedings several weeks ago. We hope th a t the

O
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1 physical f acilities that have been made available will

2 be satisf actory for the conduct of the hearings.

3 JUDGE BRENNER: Thank you. We appreciate the

O
4 courtesy of the county very much and the physical

5 f acilities and other courtesies. As I indicated

6 earlier, during the lunch break I am going to turn the

7 parties loose to work out possible better arrangements,

8 so that you can be more comfortable for what promises to

9 be a long haul in the next few weeks.

10 Does SOC wish to make an opening statement?

11 MR. LATHAM: Yes, we do, Judge Brenner. When

12 SOC decided to intervene in the Shoreham licensing

13 proceeding two years ago, it did so in response to the

14 most dramatic accident ever experienced in the

15 commercial nuclear industry, the accident at the Three

16 Mile Island Unit 2. The almost two dozen organizations

17 which joined together to form SOC shared the belief that

18 the Three Mile Island accident was~as much caused by the

19 ineffective and negligent oversight of the NRC as by the

20 shodd y practices of the utility itself. The members of

21 SOC hope that the near disaster at TMI would provoke

22 suf ficien t reform within the NRC so that intervention by

23 nuclear opponents would be meaningful. It appears that

O 24 e aoo a cor too ca-

25 In the more than two years since SOC's

O
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() l intervention , we ha ve been profoundly discouraged to see

2 that little ref orm has occurred. The NRC's response to

3 the accident at Three Mile Island has generated tons of
,-)
U

4 paper work but little in the wa y of substa nce.

5 Developments in recent months suggest that the NRC cares

6more about accelerating the licensing of n uclear plants

7 and curtailing the rights of intervenors than it does

8 about resolving important questions of safety.

9 To the uninitiated, these hearings may appear

10 to be a forum where all of the nuclear safety issues
"

11 raised by a skeptical public will be litigated. To

12 those of us who have tiptoed through the minefield of

13 the NBC's regulatory process, we know better. These

\~- 14 hearings may be remembered more for the issues that have

15 been excluded f rom consideration ra ther than those which

16 the parties have been permitted to litigate.

17 Although it has been four and a half years

18since the last environmental review was performed for

19 S hor eh am , all environmental issues have been excluded

20 from this phase of the proceeding. Although the NRC had

21to concede that the accident at TMI Unit 2' was in fact a
22 Class 9 accident, the NRC has refused to require a Class

23 9 accident analysis for Shoreham. Although the issues

() 24 of waste disposal and decommissioning remain in a state

25 of scientific and regulatory uncertainty, those

(
I

!
|

'
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() 1 questions will be ignored in this proceeding.

2 Although no one, including the NEC, has a firm.

3 understanding of exactly which safety standards the

4 Shoreham plant meets, the NRC and LILCO have refused to

5 systematically inventory Shoreham's compliance with

6 current saf ety requirements.

7 The list of excluded issues could continue a t

8 grea t lengin, and if this Board and the Commission

9 decide to license Shoreham , many ~of the most important

10 saf ety and environmental questions will remain ,

11 unanswered. In spite of the exclusion of important
,

12 nuclear saf ety issues, a number of important contentions

13 have survived , particularly in the areas of quality

14 assurance and quality control and emergency planning,

15 but here, too, the rights of intervenors have been

16sufficiently and significantly restricted. While the

17 Board has admitted contentions which challenge the

18 contentions of LILCO's O A-0C progra m, it has repeatedly

19 denied intervenors an opportunity to discover and review

20 the materials necessary to support their case. We have

21 been denied access to important do cum en ts , and our time

'

22 to review the documents we have soon has been

23 artificially curtailed.

() 24 Last, but certainly not least, the Board has

25 se t a schedule for the preparation, filing, and

O

'
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1 litigation of testimony that more resembles a war of

2 attrition than a f air litigation of the issues. The

3 Board's Draconian hearing schedule, its rulings on the

4 admissibility of contentions, and its limitations on

5 discovery collectively have had a huge impact on SOC's

6 ability to present its case and SOC believes that its

7 in terests and rights as a party have been irreparably

|
8 prejudiced .

.

9 SCC opposes the licensing of the Shoreham

10 Nuclear Plant. We will continue to contest the

11 exclusion of safety and environmental issues from the

12 licensing process, and we cannot accept as legitimate a

13 licensing decision which confronts only the questions it

14 can answer. We will press forward with the hearing *

15 process, within the hearing process to correct the

16 numerous safety deficiencies which have been identified

17 by our experts. We will insist, both within and outside

18 the licensing process, that a full physical inspection

19 and design review be performed for Shoreham by

20independen t experts.

21 We will demand that the NRC, FEM A, and Suffolk

22 Co un ty confront the dilemma of evacuating eastern Long

23 Island in the event of a serious nuclear accident. The

O 24*ac ana tais so ra w111 a1 cover, it it aees not a1reear

25 kn o w , that the Long Island community is well informed,

(GD
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1 skeptical, and intensely interested in the licensing

2 process, and in those who are sitting as judges. The

3 grim lessons that should have been learned from the

4 accident at TMI Unit 2 and the warnings of the Keneny

5 Commission that should have been heeded are fresh in our

6 minds.

7 We believe that the NRC licensing process

81tself, as much as the safety of the Shoreham plant,

9 will be on trial in this proceeding , and that the public

to will not acquiesce to a decision which is not fair and

11 thorough. You have heard a few minutes ago LILCO's

12 concern that Shoreham not be allowed to sit idle while

13 the licensing hearings run to their conclusion.

14 It appears to us that LILCO will turn the

15 licensing process on its head by insisting that Shoreham

16 be permitted to operate when physically completed,

17 regardless of the status of the licensing proceedings,

18 and unless some bar to Shoreham 's operation arises in

19 this proceeding, we urge the Board to remember that its

20 sole obligation in this proceeding is to make a

21 definitive finding of safety, and we also urge the Board

22 no t to further sacrifice f airness f or expediency, and to

23 remember that there can be no excuse for compromising

O 24the ae 1ta aa eretr or the veo 1e or toao 1 1 a-

25 JUDGE BRENNERa I thank the parties for their

|

O
,

'
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() 1 opening statements. At this time, we would like to take

2 up motions to strike. Af ter we deal with the motions,

3 which will be finally after the lunch break, but before

Os
4 we put the witnesses on, I would like to inquire briefly

Sas to the status of potential settlement on the three

6 contentions and also the status of any potential

7 agreement that was alluded to in the opening statements

8 relating to the design and physical review and

9 inspection.

10 We have filed before us two written motions to
.

11 strike portions of the Su11 folk County-SOC direct

12 testimony on contention 7B. One of these is the staff's

13 mo tion , dated April 3 0 th, 1982, which the Board received

) 14 shortly af ter 5:00 p.m. on April 30th. The othe motion

151s that made by the Long Island Lighting Company, which

16 the Boa rd received around 10:00 a.m. on Monday mornino,

17 yest erd ay . The cover letter indicates that counsel for

18 Suffolk County received it on May 1st. The contents

19 were apparently summarized to counsel for SOC on that

20 da y , but I don't know precisely when SOC received it.

21 Mr . La tham or Mr. Shea, can you tell me?

22 MR. SHEA: We received the copy formally from

23 LILCO this morning. We have not formally received a

() 24 copy from staff of their motion. However, through the

25 courtesies of Suf folk Coun ty , we received hard copy of

|

!
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1the motions yesterday afternoon.

2 JUDGE BRENNER: Suffolk County, did you in

3 f act receive LILCO's motion on Saturday?

4 MR. LANPHER: Yes, we did.

5 JUDGE BRENNER: When on Saturday?

6 MR. LANPHER: It arrived about noon at our

7 of fices.

8 JUDGE BRENNER: How about the staff motion?

9 When did you receive that?

10 MR. LANPHER: The staff motion was personally
.

11 served to me on Friday afternoon while I was coaching my

12 soccer tesm across the street f rom the Maryland Na tional

13 Bank Building.

14 JUDGE BRENNER: I am concerned about the time

15 frame that we had to deal with these motions, and that

161s why I undertook that preliminary inquiry. What the

17 Board plans to do is to proceed with hearing, argument,

18 and response to the motion on the record of the

19 pr oceeding . Howe v'e r, we a re going to take into account

20 the time frame that the authorities have had to respond

21 to what are complex motions to strike on relatively I

22 complex testimony. i

I
23 And also, of necessity, we will have to take

O 2 1nto account the time we have had to de 1 with it. We

25 will then have to decide whether we are going to rulo

O
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() 1 af ter the break or take some other action. If we do

2 determine to try to rule promptly, depending again upon

3 the arguments and response, which we have not yet heard,

4 we are going to, as I have said, take into account the

5 time we had to study it in drawing judgments at this

6 time.

7 I do want to indicate one other thing for the

8 record. The Board, after receiving the cross

9 examina tion plan of LILCO and the staff which revealed

10 to the Board the plans to move to strike portions of the

11 testimony in advance of the cross examination called the

12 staf f and LILCO in a three-way conference call between

13 the Board and chose parties, and of necessity the call

14 was ex parte, due to the nature of the cross examination

15 plans, and that is why I want to put it on the record at

16 this time.

17 The cross examination plans revealed no detail

18 as to what portions of the testimony would be the

19 subject of a motion to strike, and very little detail as

20 to what the bases would be for the motion to strike,

21 other than very general terms. We therefore initiated

22the call to find out if these parties planned to file a

(
23 mo tion , a written motion to strike in advance so that,

() 24 the county and SOC wouldn ' t have to deal with it for the

25first time today, and I should better categorize that by

O
\-) ;

I
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() 1saying, any portion of the motions to strike which would

2 be made in advance of the cross examination as

3 distinguished f rom all the existing potential testimony

4 and any motions that strike be made af ter either voir

5 dire or cross examination on the basis of that

6examinhtion.

7 The gist of that conference call was that the

8 parties had anticipated that need and were.in fact

9 planning to file these written motions, an d would have

10 done so even without the Board's telephone call. I

11 suppose the Board 's call for us- accomplished getting a

12 time f rame down in our mind. That is, the parties

13 ag reed to use their best ef forts to file it on Friday,

) 14 and at the latest by the opening of business on Monday

15 morning. When I say filed, that is, in the hands of

16 those who would have to respond.

17 MR. RAWSON: Mr. Chairman, if I might make one

18 comment for the Board's information at this time, I

19 would like to simply note that the substance of the

20 staff's motion was discussed with counsel for SOC for

21 approximately 30 minutes on Friday efternoon at

22 approximately 6:00 p.m., although we were unable to get

23 a physical copy of the motion to them apparently before

() 24 this morning.
,

25 JUDGE BRENNER All right. Thank you. I

| [jhm

i
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(} 1 should add that another outcome of the conference call ,

i
t
'

2 was the Board 's requiremen t tha t either LILCO or the

3 staff or both contact counsel for Suffolk County and SOC

O
4 by telephone immediately that day to inform them of what

5was coming. We will discuss it when we discuss other

6 ma tters relating to the cross examination plans. Motions

7 to strike which will be made in advance of testimony

8 should be filed in the future.

9 The idea is to have more time than te have had

10 with this one. What I would like to do with this method

11of preparing a transcript, we have the luxury of being

12 able to supply just a single copy for the transcript,

13 and copies of that are in fact made. That luxury gives

} 14 us the option to bind things into the transcript which

15 are sometimes dif ficult to bind in when you require

16 multiple copies.

17 As a result, wha t I would like to do, if the

18 Parties have an extra copy of their motion, respectively

19 LILCO and the staff , I think it migh t be useful -- It is

20not evidence, of course. It js just a legal pleading,

21 but f or ease of reference in the record la'ter, I think

22 it might be useful to bind it in at this point, and I

23 would ask that that be done.

() 24 (The Motion to Strike of LILCO and the Staff follows:)

25

%

i
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,() 1 JUDGE BRENNER: I see no reason in this

2 procedure for an oral summary by the staff or LILCO of

3 the contents of their motion, unless they insist upon

41t . If they do, I will give them that opportunity now.

5 MR. RAWSON: Mr. Chairman, for the staff's

6 part, we are happy to respond to any questions that the

7 Board might have or to the arguments of counsel for the

8 county and counsel for SOC, LILCO.

9 VOICE: Mr. Chairman, LILCG agrees with the

10 staf f on this. We will be happy to respond to any

11 questions you might have.

! 12 JUDGE BRENNER: I ha ve some preliminary

13 questions, more in the nature of clarification, which I

i } 14 sight ask at this point, which migh t help the responding
,

15 pa rties. Mr. Rawson, in looking at the staff's motion,

18there are three categories upon which -- three bases for

17 the motion. I have trouble distinguishing between the

18 first basis, which is that identified matters in the

19 testimony in the staff's view are beyond the scope of

20 Contention 7B, and the third basis, which is that

21 id en tified ma tters in the testimony in the' staf f 's view

22 are not relevant to any issue which is admitted for.

2311tigation in this proceeding.

() 24 I would further add that tr.e third ground only
,

25 applies to two portions of.the testimony, although two

O
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() Ifairly large portions. As to one of those portions, it

21s also wholly encompassed in your first basis.

3 Nevertheless, I would like to get a better handle on the-

4 distinction, and in addition, there is one portion for

5which the third basis is the sole basis asserted. Can

6 you enlighten me a little bit?

7 MR. RAWSON: Mr. Chairman, there is nothing

8 magical about. the titles that we used or the divisions

9 that were used by the staff in formulating its motion.

10 We understand and agree with the comment made by LILCO

111n- its motion that the test for relevance in the NRC's

12 ad j udica to ry proceedings is, of course, the issues which

13 ha ve been admitted for litigation in the proceeding. We

14 were simply trying to draw a distinction between certain

15of the categories of the te stimon y which we were seeking

16 to strike. They could just as easily have been placed

17 under the ambit of Section A as beyond the scope of

18 Contention 7B, and we are very happy to discuss them in

19 that context. -

20

21

22

23

) 24
|

25
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() 1 JUDGE BRENNER: All right, you must have had

2 something in mind when you separated them. Are they
,

P

3 totally interchangeable, or would no purpose be servedg3
V

4 by pursuing any distinction?

5 MR. RAWSONs In the course of reviewing the

6 testimony, Mr. Chairman, there were different thrusts to
,

7 certain aspects of the testimony, but I did not think it

8 was useful t'o try to lay out that in the course of our

9 proceedings this morning. We are happy to discuss it in

10 the context of the first section.

11 JUDGE BRENNER In LILCO 's motion, M r. Ellis,

12 with respect to the hearsay objection, at page 12 of the
.

13 motion , it is stated although LILCO does not object to

14 their use as a basis (however sound) for conclusions ;

15 reached by SC/ SOC, LILCO objects to their admission for

16 th e truth of the assertion contained in any of these

17 hearsay statements. I have some trouble just looking at
i

18 that sentence in the abstract and distinguishing between

19 the use of the statement as a basis for conclusions and

20use of the statement for the truth of the matter

21 assert ed .

22 I don't know if you had reference to the

23 portion of Federal Rule 703 or not in the distinction,

() 24 and I guess that is my inquiry.
,

' 25 MR. IRWIN: Judge Brenner, my name is Donald
!

|

f~)1

\_/
'
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IIrwin. I would like to respond to your comment, if I()
2 ma y.

3 I was not referring specifically to Rule 703

4 of the Federal Rules of Evidence. I was thinking of the

5 recognized distinction between the use of hearsay

6 ma terial in drawing a basis for expert conclusions

7 showing the nature of the literature or other bodies of

8 knowledge which an expert has surveyed in reaching his

9 conclusion, and admitting, without an opportunity to

10 question witnesses who have sponsored these references,

11 material which has been used as the basis for the truth

12 of the assertions contained in that material. I think

131t is a fairly standard, recognized distinction in rules

( 14 of evidence as they are developed.

15 It is also, let me add, as I think is clear

16from the motion, an argument for the limitation of the

17 use of the material contained in these areas, not fori

181ts total exclusion.

19 JUDGE BRENNER: We will consider it some more,

20 and I am sure we will hear arguments in response. But

211e t me preliminarily indicate that the Board may have

22 some practical dif ficulty in distinguishing use as a

23 basis for conclusions by experts and use for truth of

fs,

| (,) 24 the matter asserted , and arguably the Federal Rules,

25 which was a distinction recognized in the past at least,
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() 1 and arguably the Federal Rules recognized the problem in

2 at tempting to make this distinction, and in Federal Rule I

gg 3 703, the second sentence, which I won't bother reading

%-|
4 now, would permit material which is commonly used by

S experts in a particular field in forming opinions or

6 inferences, arguably that might be admissible. There is

7 some argument to the contrary.

8 MR. IRWIN: Judge Brenner, I am not

9 disagreeing with the notion that it is admissible, but

10 what we have dif ficulty with is the notion that it is

11 admissible for, as it were, the full faith and credit of

12its contents without having to make access to the

13 documents referred to. Some of the documents, for

O
sd 14 instance, are not expert treatises of the kind which I

15believe Rule 703 is referring to, but rather trade

16 journals which are published weekly.

17 JU'DGE BRENNER: That is a different argument.

18 MR. IRWIN: That is the kind of distinction I

19 would like to draw.

20 JUDGE BRENNER: All right.

21 Both LILCO and the staf f ob ject 'to portions o f

22 the testimony relating to Unresolved Safety Issue A-47.

23 I don't have the precise pages of the testimony handy.

() 24 It is around 55, as I recall.

25 MR. RAWSON: 54 through 57, Judge Brenner,

O
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. (])
1for the staff's part.

2 JUDGE BRENNER: All right.

3 I want to ask each of you if your objection is

4 that Unresolved Saf ety Issue A-47 is not relevant to the

5 contention or if your objection is a narrow one that

6 there was not a full prior notice to you which in your

7 view you might have been entitled to, that the witnesses

8 for SOC and Suff olk County would rely in part on

9 Unresolved Safety Issue A-47 in putting forth evidence

10 on their contention.

11 MR. R AWSON: Mr. Chairman, for the staff's

12 pa rt , I think that we would suggest that it is the

131atter tha t is more nearly the case here, that is, that

14 the staff did not f eel it was adequately on notice that

15 A-47 would be a subject for litigation in this

16 proceeding . Clearly, given the breadth of the term

17 relevance in general and in NRC proceedings, there is a

18 relationship between Unresolved Safety Issue A-47 and

- 19 some of the issues which have been admitted for-

20 litigation as Contention 7B, including Unresolved Safety

21 Issue A-17. But our argument relating to'A-47 is really

i
22 quite simple. It was not in contention as it was framed'

23 b y the Boa rd, it was not in apparent contentions from

() 24 which the Board formulated 7B as admitted. It was

251n t roduced for the first time here in the testimony. We

O

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W, WASHINGTON, D.C. 20024 (202) 554-2345
; -

- -



I
l
i

- 1024

() 1believe it is an improper attempt to broaden what is

2 being litigated here. The fact that an Unresolved

3 Safety Issue is related in some fashion te another

4 Unresolved Saf ety Issue does not necessarily make that

5 other Unresolved Safety Issue fair game for litigation

6 unless it has been proffered and admitted as a
~

7 contention in the proceeding under NRC rules, and we

8 believe that has not been done here.

9 JUDGE BRENNER: All right, we will consider

10 what you said.

11 Mr. Irwin ?
t

12 MR. IRWIN: Judge Brenner, we have two

13 problems with the discussion of Unresolved Safety Issue

14 A-47. The first relates, as you have noted, to its

15 total absence f rom either the contention or any of the

16 precursor contentions. The second really is one which

17 af f ects not only it but in our view the discussion of

18 Unresolved Saf ety Issue A-17 as well, and that is the

191ack of articulated nexus between the discussion of this

20 sa f e ty issue and the design and construction of the

21 Shoreham plan t. As we read the testimony, the only

22 a t tempt really to relate this contention to the Shoreham

23 plant is contained on page 57 of the testimony at lines

() 24 3 through 13, and that consists, as we understand it, of

25 sim ply sort of generalized indictment of LILCO's failure

O
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() 1to find or the staff's failure to find solutions

2 sa tisf actory to Shoreham, to show them unit

3 restrictions.

4 In other words, they are recitations of the

S legal standards which are embodied in the North Anna

6 decision, and we think that is simply conclusory
I
I 7 ma terial. It is not a demonstration of the factual

8 nexus of the contentions of the issues before this

9 Board.
f
| 10 JUDGE BRENNER4 One of the things I will
i

11 mention prelimina rily without any response at this

12 poin t, I guess it is almost a cliche in considering

13 motions to strike, when you are in the realm of the lack

14 of articulated nexus, there is a continuum, and much of

15 that continuum relates to the weight of the testimony

16rather than the admissibility which weight can be tested

17 by cross examination. Certainly there is a point at

!
18 which you step off the edge of the continuum into the

|
19 area of inadmissibility, and I imagine what we will have

20 to apply those seguments to is whether that point has

21 been reached when you are dealing with lack of

22 articulated nexus as distinguished from an argument that

231s totally irrelevant.

() 24 MR. IRWIN: Agreed, Your Honor. We merely

25 though t that a demonstration of nexus which is really

v
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i

() 1 very little longer than the number of words it takes to

2 cite the North Anna text is cort of over that edge.

3 JUDGE BRENNER: Perhaps some of cut otherf-
N.)g

4 questions will be answered in the course of argument,

S and we will turn to the counsel for either Suffolk

I6 County or SOC, whoever is going to take the lead.

7 Mr. Lanpher?

8 MR. LANPHER: Judge Brenner, I'm going to

9 ha ndle the primary argument on behalf of Suffolk County

10 on this matter. Mr. Shea for SOC may have some things

11 he wants to address also.

12 I would just like to preliminarily follow up

13 cn one of your questions regarding A-47 and the alleged

b\- 14 surprise issue, I guess. The original Suffolk County

15 Con ten tion 7, which the Board then later treated in 7B

16 and attempted to capture the essence of that contention,

17 at least that was the statement in your memorandum and

18 order dated March 15, Suffolk County 7 starts out like

19 this, the first sentence: "Suffolk County contends that

20LILCO has not investigated accident sequences and

21 exacerbated conditions tha t may result from interaction

22 0f control systems and safety systems." Unresolvedi

23 Saf ety Issue A-47 is precisely that question, systems

() 24 interaction involving control systems and safety

25 systems.

f~\
| \-]
l

!
i
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, () 1 Now, I will admit tha t th e term A-47 was not

211sted , bu t these parties were on fair notice, in our l

3 opinion , that control systems interaction were part of

4 the country 's concern in this proceeding. I don't

5believe that there is any standard under the NRC rules

6 that says that we would have had to insert in that

7 contention, which incidentally both SOC and LILCO had

8 stated , I believe, back in December, were adequa tely

9 particularized, who didn't agree to the admission of the

10 contentions , but in terms of pa rticula riza tion, they

11 agreed tha t they were particula rized. I don't believe

12 th at they justifiably can cry surprise.

13 Further, the whole surprise argument really is

O 14 quite out o f place with respect to this contention or

15 ths revised contention since the Board has placed the

16 burden on Suff olk County and SOC to go forward first.

17 The Board, as I understand it, is going to later require

18 LILCO and the staf f to proceed with their testimony, and

19 th e Board has indicated in its order that it is going to

20 confine the scope of that testimony. They will have

21 plenty of opportunity to respond. So an s'rgument of

22 surprise seems entirely out of place personally to

23 Suf folk County in this instance.

() 24 Incidentally, in the Board's March 15 order

25 where the Board described the contentions that

O
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() 1 originally had been submitted by Suffolk County and SOC,

2 the Board itself at page 3 of its order mentions that

r~g 3 Suffolk County Contention 7 involved control systems
V

4 interaction. And so again I believe everyone was on

5 f air no tice.

6 Finally, with respect to this issue we sought

7 de positions on 7B. LIlCU and the staff could have

8 sought depositions, too. They, for whatever reason,

9 chose not to pursue discovery. That was their decision,

10 but they should not now co ne in and file a motion to

11 strike on that basis.

12 Now, let me say preliminarily with respect to

13 responding to these two motions that there is, as the

'd 14 Board has indicated , there is a great deal of overlap

15 and in our opinion repetition of the same bases. So I

16 am going to attempt to cover the primary points as I

17 perceive they are raised, and I am sure the Board will

18 ask any clarify things of par cicular concern. I am not

19 going to attempt to go line by line through these

20 mo tions . I appreciate the statements the Board made

21 that the time was short. The time was par'ticularly

22 short because as the Board of course is aware, we were

23 finalizing other testimony that is being filed today.

() 24 So while we got these materials Friday night

25 and on Saturday, we were quite busy this week with other

em
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(] 1 materials that needed to be accomplished also. So I

2 apprecia te the Board's statement.

3 JUDGE BRE!iNER: I 1 tight say that we have gone

4 through it line by line, and that is another reason why

S it will not be necessary for you to do tha t. I think we
s

6 have a fairly good perception of which portion precisely

7 of it are subject to the motion. So if you will

8 organize your response along the lines you have

9 indicated, that will be fine. We'll give you a

10 reaso na ble amount of leeway because I understand it is-

11 dif ficult to organi e. It is more difficult to organize

12 an oral response to this type of motion than it would be

131f you had additional time to file a written resonse.

14 MR. LANPHER : Thank you.

15 The first general observation I would like to

16 make, Judge Brenner and other members of the Board, is

17 th at for the most part, the issues which are raised in

18 both motions are really not appropriate for a motion to

19 strike at the outset. I am not going to belabor this

20 poin t because I believe the Board already raised it.

21 These are questions that perhaps go to the' weight of the

22 testimony. They allege that they are conclusory

23 sta tements made.

24 Our concern is f rankly that SOC, that LILCO,
.

25not SOC, t hat LILCO and the staff seem to be attempting

i

O ;
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() 1 to a void the adversary process, the process of cross

2 examination to test the weight of this evidence. If

es 3 they believe that something is conclusory without any
\

4 basis in f act , they certainly may pursue cross

5 examination. We are going to have four witnesses that

6 sponsor this testimony. They can question these

7 witnesses, and if there is no basis for statements, then

8 the testimony, of course, will be accorded a ppropriate

9 weight . If there is a basis, then it will be accorded

10 significantly greater weight.

11 But in my experience in NPC practice, such

12 broad motions to strike such as have been proffered here
.

13 a t the outset without testing through the adversary

14 process or any cross examination are completely

15 inappropriate.

16 The first substantive area that I would like

17 to address is the argument made by both SOC and LILCO

18 tha t we in this testimony have gone beyond the scope of

197B by in essence mentioning more than three systems. I

20 know the Board is more familiar with their arguments.

21 To summarize my understanding, they believ'e tha t the

22 Board strictly constrained the testimony of Suffolk

23 County and SOC to the mention of no more than three

( 24 systems, and by our discussion, for instances, in Parts
|

25 4 and 5 of the testimony, particularly that relating to |
!

n)%
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1 FSAR Section 3.2 and a review of emergency operating

2 procedures, we have gone beyond that scope. But we

3 strongly disagree with that.

4 We give you the basic reasons for that. At

5 page 13 of your March 15 memorand um and order, .the Board

6 stated that we were entitled to make a " general inquiry

71nto the methodology used by LILCO and the staff to

8 determine whether there is a reasonable assurance that

9the Shoreham design adequately protects from credible

10 accidents." We have attempted to do that. For

11 instance, in Part 4 -- well, Part 4 of our testimony was

12 actually prompted primarily by the depositions whi,ch we

13 took on March 31. That Section 3.2 of the FSAR, which

141s addressed in that section, sets forth the substance

15 of LILCO's methodology for its classification of

I 16 systems, structures and components at the Shoreham

17 plan t. We could not understand that table which

18 comprises the majority part of that, and tha t is why we

19 sought the deposition, to understand the LILCO

20 met hodology .

21 Pursuant to that deposition, we ' discovered

22 that there were significant errors in that table and.

23 significant inconsistencies between that table and the -
.

24 documents which allegedly were rolled upon, particularly

25 Regula tory Guide 1.26 and 1.29. We set forth in our j

O
,
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(D 1 testimony our understanding of those inconsistencies
u/

2 which go to demonstrate the lack of a systematic

3 methodolog y utilized by LILCO. Tha t is our view, of

4 course. I am'sure that LILCO and the staff may take the

5 other view. But that is our assertion in this

6 testimony.

7 This does not comprise, however, a detailed,

8 sy stem by system analysis of the LILCO plant. Their
,

9 classification methodology is in terms of systems. And

10 so for us to have discussed that methodology in Part 4

11 of t i.9 7B testimony without mentioning systems would

12 ha ve been to leave out any specificity, and I wouldn't

13 be surprised if a motion to strike for generality wo uld

14 have been the result.

15 We attempted to relate the regulatory guides

16 and the other materials cited in that section to

17 specific items which were relied upon by LILCO in that

18 FS AR section to show the inconsistencies. This,

19 however., does not constitute a detailed, system by

20 system approach of the kind that the Board did limit us
a

21to three such examples. Those' examples ar'e set forth in

22 Pa rt 6 of our testimony, the discussion:of the water

231 eve 14ndicators in the' standby liquid control system,

() 24 before we take specific systems and look at them in some

25 detail ~.-

_

O

ALDERSoN AEFCRTING COMPANY.lNC,
,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554 2345

s <.



_ _ _ _ _ . _ .. . _ . . _ _ _ .. .. _ _ _ _ . - _ _ _ _ . _ _ _ _ . __ _ __.

:

1033 |,

'
?

i

i

j1 So of course the Board is going to have to-

2 determine what it meant by its reformulation of these
<

'

31s su es . Our understanding in good faith in proceeding

O
4 with this review was that a review of Section 3.2 of the

.

.,

f5FSAR was entirely reasonable, particularly since that
;

6 was the methodology section of the LILCO Final Safety |
!

7 Analysis Report. Accordingly, we believe that that is a

8 general methodology section. It does not fall within -- !
[4

9 fall outside of the scope of Contention 7B. !
I I

to Similarly --
I

11 '

!
i

12
,

13

14
1

15

' '

16

!

! 17 j

1 !

18
,

19 -

20 ,

,

.

21

22

'
23

O- -24

25

O '
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({}
1

1 JUDGE BRENNER4 Mr. Lanpher, I don't mean to

2 divert your argument, but once in a while it may be

7- 3 helpful to interject on a poin t that we are on. What
b)

4about the possible argument that if we accept your

5 distinction between mentioning systems in the course of

6 discussing the methodology as distinguished from the

7 more detailed analysis of the systems, and what you say

81s illustrated by the two examples in Section 6, where

9 does that leave the staff and LILCO in terms of what

10 type of testimony they would have to produce to respond?

11 Part of the reason for the limitation is, the

12 Board, as we stated in the memorandum and order that you

13 referred to, thought it would be most productive both

14 from the point of view of the party as well as staff,

15 LILCO, and SOC also, to focus in depth on limited

16 examples, and that if we felt any of those e::amples

17 arquably su pported the point f or which they were cited,

18 the evidentiary inquiry could thereafter be expanded,

19 bu t at this point,'is the staff and LILCO forced to co

20into that expansion or a large number of systems,

21 arguably 50 or more, where it is mentioned', just by
.

22 virtue of the mere mention.

23 MR. LANPHERs I am not going to presume, of

() 24 course , to divine wha t these parties would do in |

25 testimony. It seems to me Part 4, since we are talking

()
!
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() 1 about that, what that requires is an explanation of the

2 basis and the rationale for Section 3.2 of the FSAR.

( 3 What is the classification methodology which is
V)

4 described somewhere on the first page, page and a

5 quarter, I believe, of that chapter. The rest is almost

6 all the table. I believe what that requires is not a

7 system by system analysis, but a de tailed explana tion of

8how they -- how LILCO and the staff goes about

9 classifying systems, structures, and components

10 im po rta n t to safety, thus justified that its methodology

11 not necessarily with respect to particular systems in

12 de tail, but thst its methodology is consistent, Number
.

13 0n e , with the general design criteria, and Number Two,
O
\/ 14 ev en squally clonificant because it is the larger part

15 cf our Pact 4 testimony, how is it consistent with

18Bequlatory Guides 1.26 and 1.29, which LILCO allegedly

17 relies upon, and in some detail in our testimony we

18 point out our understanding that it is inconsistent with

19 those regulatory guides, so I think their testinony to

20 rebut or to confront our testimony would need to take

21 the points we raised and show that they have applied a

22 consistent methodology, one that is consistent with
,

|
23 th ose regulatory guides, and explain how they arrived at

() 24 the classification structure.

25 We attempted to divine a consistent means by

/~)
tg
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(~) Iwhich they can get that classification methodology
'a

2 through the depositions, and in f act proved just the

7s 3 opposite to us. Now we have an opportunity to come in
\

4 with testimony which would explain tha t portion of the

S FS AR as well as the other portion of the FSAR which is

6 referenced there. I think it is Section 3.1, where they

7 utilized -- important to safety, and la ter, at least, in

8 the deposition, defined that as synonymous with safety

9related, something we disagree with f or th e reasons that

10 are set forth in the testimony. So, I don't think this

111s asking them to go into a system by system approach.

12 JUDGE BRENNER: Your last point leads to the

13 next question I had. At least one section of the

14 testimony deals with the classification of systems as

15 safety related or important to safety, and in some

16 cases, as the county and SOC are contending, lack of

17 proper classification or even misclassification. In

18 many of the examples that are subject to the motion to

19 strike, although by no means all, fall within that

20 ca tegory as you related in your remarks,

21 One question we have is the overlap between

22 that section of the testimony and the testimony which we

23 have not read yet, at least not today, from some of the

() 24 pa rties. On that contention of Suffolk County, or, I

25 9uess, SOC Conention 19B, and going back to the

O
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, (} 1 conference of parties, at thst point we hsd attempted to

2 identify several other contentions that appeared to
,

3 overlap with the four pairs of contentions that we were

O-
4 then hearing arguments on with respect to their

5 admissibility, and we identify in our minds a fair

6 amount, your explanations, in some cases, as to what

7 au thority is proposing those contentions, because there

81s distinc tion.

9 As I recall, 19B was not one we explicitly

10 id en tified . The parties recognize the connection and

11 the initial schedule for the filing of testimony paired

12 that Contention 19B with the 78 testimony. It paired it

13 only for the purpose of the argument, which wanted to

14 compel the testimony later than in effect we required it

15to be filed, but now that we've got that separation on

16 the filing , does that lead to a problem that even if the

17 pa rties, LILCO, and the staff are correct, then, and I

18 am just stying this arguendo, in their arguments that

19 tha t portion of the testimony under 7B should be

20 stricken beca use there are in their view too many

21 ex am pl es, does the testimony nevertheless 'become almost

22 the same testimony that you are putting forward in 19B?

23 What are you going to do different in your 19B7

() 24 ER. LAhPHER: Judge Brenner, that was one of

25 the points I was going to come to later, and I am glad
!

O
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(} 1you brought it up here, because we are not filing

2 separate testimony on 19B. We believe tha t we have

3 ad equa tely covered that matter in our testimony en 7B,-s

4 and we looked at it carefully and decided not to file

5 further testimony, and the staff and LILCO testimony on

6these issues, it is my understanding, is due on May 25

7on both 78 and 19B. You are correct, they were

8 originally pa ire d . I believe that they were unpaired at

9 the request of SOC at some point. I don't want to speak

10 for SOC on th a t , but at any rate we reviewed what we put

11 1n , and we believe it is adequate.

12 (Pause.)

13 MR. LANPHER: I can represent that the SOC is

14 also not, just to summarize my conversation with Mr.

15 La tham, that SOC is not intending to submit anything

16 separate under 19B also, so in essence this constitutes

17 the testimony on both contentions, sir.

18 JUDGE B' ".c H ER : All right. I accept that. I

19 don ' t know if staff and LILCO knew that. The testimony,

20of course, was not so labeled, and I asked them to come

21 back and respond to that, now that you hav'e indicated

22 tha t to be the case. I didn't mean to imply that the

23 uncoupling of 19B and the filing of this was wrong. I

() 24 think I vaguely recall the series of motions in

25 conference calls in trying to set dates for the filing

OV

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W. WASHINGTON o.C. 20024 (202) 554-2345



1039

() Iof testimony. I think if I had focused on it better, I

2 would not have allowed the uncoupling, but maybe the

3 problem is solved in any event.

4 MR. LANPHEBs Judge Brenner, I think there was

51n truth a shortness of time, and we attempted to put

6together the 7B testimony to put together the testimony

7 that logically wen t together, pa rticula rly when we

8 perceived these depositions focused on these regulatory

9 guides which were cited at the outset, FSAR Section

10 3 . 2 . That was psrt of the genesis of ensurinc that this

11 part was included in that testimony.

12 JUDGE BRENNER4 All ri gh t . For the record, at

13 this point, let me indicate -- I've got 19B before me,

14 a n d the parties might recall, as might be expected from

15 a contention going to the classification of equipment in

16 the various safety categories, the contention is keyed

17 to FS AR Ta ble 3.2.1-1, which is also the subject.of a

18 section of the 7B testimony that you could file, and as

19 I recall, they rela ted to -2 and -3 and also the related

20 figure indicating where that equipment is located.

21 In addition, also understandably, given the

22 subject of 'the contention, that is, SOC 19B, a reference

23 to regulatory guide 1.26 and 1.29. 1.26 particualrly is

() 24 r eason a bly prominent in that section of the testimony,

25 so we saw that overlap in there, and that is why I asked

v
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() 1 the question. I will let you proceed with your planned

2 remarks at this point.

3 MR. LANPHER: I am not positive where I am at this

'

4 point. Unless there are further questions with respect

5 to Part 4 of the 7B testimony, I would like to briefly

6 move to Part 5 of the 7B testimony. In that part, which

7 LILCO and sta f f object to, again, as, for shorthand, it

8 may be too many systems. The argument is more complex

9 than that, but in this section of our testimony, our 7B

10 testimony, we have analyzed almost as an adjunct of Part

11 4 , we have taken the FSAR, Chapter 15. The same table

12 that we ref erred to from Section 3.2 in the emergency

13 operating procedures to find out whether there is

14 consistency on the equipment which is utilized in the

'

15 emergency operating procedures to mitigate design basis

16 events and find out whether these are the same systems

17 or components which are in the FSAR table, and in

18 Ch apte r 15.

19 The focus again is not on a detailed system

20 analysis on whether something should in f act be

21 classified differently, and you have reall'y the

22 necessary in-depth analysis. We tried te find out

23 whether there was a consistent methodology applied by

() 24 LILCO and reviewed by the sta f f.

well, the testimony speaks for-25 We found --

(~)%s. .
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() litself. We believe that a consistent, systematic

2 methodolog;* f or =la ssifica tion of system structures and

3 components important to safety has not been demonstrated

4 by LILCO. This is another indication of it, again,

5 without going into a detailed system by system approach

6of the kind that we set forth in Part 6 of the testimony

7 on the steam level control or the water level indicators.

8 Moving on, there are a couple of other items

9 which I would like to address right now in terms of the

10 scope of the 7B te s tim on y , and it maybe goes to

11 relevance or scope. The Board raised this at the

12 beginning. I don't know exactly where this argument

13 comes in, but there is argument that multiple failures

14 -- there is a section, I believe, at Pages 12 to 16 of

15 the prefiled testimony that multiple failures are not

16something that was addressed in the prior contentions,

17 was not addressed specifically by the Board in its March

1815 order, and accordingly it is outside the scope.

19 To the extent that this objection is based

20upon surprise, my previous arguments will stand for
'

21 th a t . In addition, SOC's original contention, the SOC

22 7B(1), does reference multiple f ailures in that

23 con ten tion . Further, the essence of the IRA analyses,

() 24 the probabilistic risk assessment , the other

25 methodologies which a re referenced in the contention and

\s
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() l in the discussions which w e had at the earlier

2 prehearing conference, these discussions, these kinds of

3 analyses sucume multiple failures, and accordingly when

4 ve get into the question of alte; nato methodologies and

5 the contention itself challenges the adequacy of the

6 existing methodology, I believe that multiple failures

7 immedia tely do become relevant to the consideration of

8 the contention, ss limited by the Class 9 discussion

9 which the Board has set forth in its March 15 order.

10 Multiple f ailures within those sequences of accidents

11 which must be considered within the scope of the Board's

12 ruling are clearly relevant.

13 I would like to mention also that part of the

14 objection as I understand it to that section of the

15 testimony , and I believe this is . rom LILCO's or maybe

16 the staff's motion, it says that the licensing of

17 Shoreham does not include Three Mile Island, Dresden,

18 Brown's Ferry, so we should not review that litigation

19 of those facilities in this proceeding. Well, I think

201t is going just too far to say that we are attempting

21to renew the litigation of these facilitie's in this

22 proceeding. We are not challenging a bit the

23 determinations of what was done in those proceedings.

() 24 Those events, though, the operating experience of those

25 0ther plants is something that this Board and the NRC,

r^g
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; () 1 of course, cannot close its eyes to. That operating

2 experience is relevant. It shows that nultiple failure

3 accidents have occurred at other operating plants, and

41t is an occurrence of multiple f ailure accident, among

5 other things, which prompts our concern about the single

6 failure criteria and the decision of LILCO not to look

7 beyond single f ailures in their saf ety analysis.

8 So, we believe that multiple failure

9 discussion is clearly relevant to this contention,

10 particularly in view of the way that it was raised in

11 SOC's 7B(1), the IREP analyses which are referenced

12 primarily , and the contentions themselves look to

13 multiple f ailure analyses.

14 JUDGE BRENNER: Let me mention one thing at

15 this poin t, and I don't have the page in front of me in

16 the Board's memorandum and order, I believe, dated March

1715th, or then admitted this restated Contention 79, but

18 one of the matters that we could arguably draw a limit

19 to , and this is illustrative of the fact tha t arguably

20not everything which you can find a reference to in your

21 original contention survived, one of the 1' imitations was

22 that we wouldn't bar a contention which advocated other

23 methodologies which allegedly were not being pursued by

() 24 the staff and LILCO, and which allegedly should be

25 pu rsued . We wanted to reach the required level of |
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1 safety that your client and SOC believe is necessary.

2 We stated that you couldn't simply assert that it was

- 3 per se wrong not to be pursuing some other methodology,

A~/ #but portlans of your contentions also purported to tie

S it into a violation of the regulations, specifically

6those general design criteria that were referenced in

7 the original pairs of contentions, and which reference

8 we took pains to repeat in the restated contention.

9 So, don't you have to draw a nexus between the

10 testimony of multiple failures and an alleged failure to

11 meet the design criteria, as distinguished from a more

12 general point of view that this approach would be

13 be tter , and the reason I raise this is tha t as LILCO's

( 14 and the staff's argument, in addition to the multiple

15 f ailure section, is more sophisticated than simply

16 sta tin g . We didn 't contemplate you were talking about

17 multiple f ailures. I think part of your argument is

18 that you are not tying tha t into the alleged violation
t

19 0f the regulations.

20 MR. LAh PHER: Let me give several answers. I

21 find your reststement of their argument somewhat

22 su rprising, because whenever we tied something into the

23 regula tions, just about whenever we tied something into

() 24 the regula tions, they objected that it was legal

25 argument. I will address that later, that argument by

ALDERSoN REPORTING COMPANY.INC,
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() 1them. I believe these section is essentially part of

2 the background. I think what you a re raising is the

3 point, do these witnesses have a basis for asserting
(~) ,

v
4 that this is a concern at the Shoreham pla nt? The

5 f ailure to analyze multiple failures, and does it

6 indicate a failure to meet some regulatory requirement

71n the general design criteria?

8 This is another area where I believe that it

91s f ar more appropriate, and in fact the only way to

10 proceed is by cross examination. I believe these

11 vitnesses are preparad to tie all of these sections into

12 the general design criteria. In certain portions of the

13 testimony they don 't cite general design criteria right

('#T
\- 14 at that point. They have given it a great deal of

15 consideration since supplying testimony that was under

16an extraordinarily short time frame to prepare this

17 quantity of testimony, and if they did not have a nexus

18 to the Shoreham f acility af ter -cross examination,

19 perhaps at that point motions could be made as to the

20 weight of the evidence could be considered appropriately.
'

21 At this point, however, I think a motion to

22 strike is completely inappropriate on the grounds that

23 they have alleged. I do not concede at all tha't a

() 24 nexus, however, has not been drawn to the Shoreham

25 facility f rom this discussion of multiple f ailures. The

4

v
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, () 1 discussion which precedes thst concerns the single

2 f ailure criteria as tied to Shoreham, because pursuant

,- 3 to our depositions, we determined tha t tha t is the
(

4 approach which LILCO applied, the single failure

5 approach. This section of the testimony shows in

6 essence what LILCO did not pursue. They did not pursue

7 the operating experience from other plants which had

8 suffered multiple f ailure accidents, and as part of the

91nadequate methodology which we asserted that LILCO is

10 following, so I believe that it is tied sufficiently to

11 the Shoreham plant on its face, and again, we can pursue

12 it through cross examina tion.

13 One point I omitted to bring up earlier, Judge

14 Brenner and the members of the Board, with respect to

15 Pa rt 5 of the 7B testimony, particularly that part which

16 concerns the review of emergency operating procedures,

17 th e Board in its March 15 order sta tes tha t it a ttempted

18 to capture the essence of what the previous contentions

19 allege. I would l'ike to point out Suffolk County

20 Contention 6, which was considered at the first

21prehearing conference, states as follows,'in pertinent

22 respect, with respect to the emergency operating

23 ex ma m ples , "Another example is LILCO's failure to review

() 24 emergency operatino procedures to ensure that all '

25 components and systems relied upon in them are properly

O
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'c1 triea e a= 11riee - tai re- ta t e aea

2 intended to pursue all along with these contentions or

3 this group of contentions, and when the Board combined

4 them into a single contention which we think was
4

5 appropriate to focus the proceeding, we continued to |
*

,

j 6want to pursue that. We did not believe that that fell

7 within the detailed system analysis that the Board also
;

8 referred to in'its earlier order. t

.

!

10

11

12

13

O 14

| 15
i

'16

. I
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18

'
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(') 1 MR. LANPHER: I would like to now address
i V
I

2 briefly the generic safety issue matter, not from the

. 3 point of view of legal argument I will come to that--

'

41n a moment -- but just to finish the discussion of A-47

Sand A-17. I mentioned before, A-47 clearly was called

61nto question in our view in the previous contentions

7 with the parties.

8 The other argument which LILCO has made, and

9 perhaps the Staff has made it as well, the argument that

j 10 the discussion in that section is not Shoreham-specific,

11 th at it is general in some way and is not tied at all to

12 th e LILCO f acility first, again this is an area that--

13 can be putsued on cross-examination. I personally

14 believe tha t any review of that testimony refutes Jr.

15 Ervin's cha racterizations, there are only three lines

16 th at relate to Shoreham. There are literally pages and

17 pages of that section which relate to Shoreham and to

18 the 'Shoreham SER.

19 The cont'ention 7B relates not only to the

20LILCO methodology, but also to the Staf f methodology.

21And in this section we are addressing the Staff's

22 me thodolog y for dealing wi th these two generic safety

231s su es . They are set forth in Appendix B to the

() 24 original safety evaluation report of the NRC Staff, and

25 this testimony is keyed into the areas which in the view

O

ALDERSoN REPORTING COMPANY,INC,

- 400 VIRGINIA AW, S.W, WASHINGTON. D C. 20024 (202) 554 2345
,

n . -



1049 |
r

() 1 of the experta are not covered by the Staff's SER or in

2 f act misstatements in the Staf f 's SER as to the

3 resolution of these issues.
O-

4 The Board knows it is required to review those

5 discussions under ALAB decisions and see whether the

6 discussion is appropriate under those body of precedents

7 for this Board. We believe that the witnesses bring

8 forth very pertinent and important data which leaves

9 serious questions as to the adequacy of the Staff's

10 discussion and in fact their methodology f or resolution

11 of these two generic safety issues. So we believe it is

12 clearly relevant there.

13 While I'm on that, there's considerable

14 discussion in the motions that the menticn by these

15 witnesses of North Anna and Riverbend somehow makes this

16 whole section legal or a legal brief. Well, it is

17 in te res ting to note that the Staff's SER, which is

18 presumably a Staff technical document, quotes a page
,

19 f rom the Riverbend' decision and then goes on to cite

20 North Anna.

21 The citations in the witnesses' testimony were

22 me rely to put soie context on the need to address -

23 generic sa f ety issues. In effect, it is just like

() 24 citing a general design criteria. There is no general

25 design criteria in generic safety issues. There are

'( )
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() 1 these two decisions that direct attention to it.

2 The remainder of the testimony on that goes to

3what was in the technical analysis of the Staff's SEE

4 end also to a discussion which we believe is helpful to

5 the BCard on why these ara important issues. To place

61ssues in the proper context, such as the witnesses did

71n this case, is absolutely essential to any meaningful

8 deliberations by this Board in our opinion as to the

9importanca of those issues.

10 In aedition, these witnesses particularly --

11 well, I don 't want to argue the qualifications of the

12 wi tn ess es , but as will be brought out, they are

13 in tima tely involved in the licensing process involving

14 systems interaction . Several of them are authors of
'

15 detailed reports on systems interaction. They bring

16 together some of the unique knowledge on this subject

17and raise the concern which we have that the Staff has-

18 not done an adequate job of inf orming the Board of the

19 status of these unresolved issues.

20 JUDGE BRENNER: As you know, none of these

21 motions to strike are based on any alleged lack of

22 qualification of the witness. That is of course without

23 prejudice to any motions af ter voir dire or

() 24 cr oss-examin a tion and so on or any testimony.

25 ER. LANPHER: I understand that. I just

O
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() 1 thought I would mention it to bring to the knowledge of

2 the Board these witnesses, particularly in a systems

I3 interaction area, several of them have done a great deal

4 of work not only in this country but overseas on these
,

5 ma tters.

6 One moment, please.

7 (Pause.)

8 MR. LANPHER: Judge Brenner, I apologize for

9 jumping around a bit, but I do want to go back to one of

10 my other arguments on the multiple f ailures. In the

11 introduction to the general design criteria, the

12 following statement occurs, and it's quoted by the

13 witnesses in their testimony. It says that:

r

14 "An Applicant should give consideration to the

15 possibility of systematic non-random concurrent failures
i

16 of redundant elements in the design of protective

17 systems and reactivity control systems. The engineering '

18 judgment of these witnesses is that this is a directive

19 to Applicants to give consideration for multiple

20 failures."

21 This statement in the introduction to the

22 general design criteria references criteria 22, 24, 26

23 and 29. 22, 24 and 29 are general design criteria which

() 24 the Board itself cites in contention 7B. So there

25 again , I believe the multiple failure issue is properly

O
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- (') 1before this Board.
ss

2 JUDGE BRENNERs Let me indicate, just for the

3 sake of the record, I'm not concerned now with the legal

4 argument on admissibility as to any possible ambiguity

Sin the use of the term " multiple failure." If and when

6 we ever get to technical testimony on it, it may be tha t

7 substantive testimony should better define it since

8 there are dif f erent uses of that term in different

9 contexts, and you can get into whether you're talking

10 about dependent or independent multiple f ailures and so

11 on .

12 But I didn't want to let silence at this point

13 indicate tha t that quote necessarily answers -- that
,

14 quote f rom the introduction of the general design

'
15 criteria necessarily means the same thing to all

16 people. I'll let it go at that.
,

|

17 MR. LANPHER: That is understood, Judge

18 Brenner . I think you bring up,another area that is,

19 appropriate for cross-examination and the adversarial

20 process . Ur f or tuna tely, these motions to avoid that

21 process notwithstanding the testimony of qualified

22 witnesses in our opinion which raise significant safety

23 concerns, we think such motions are inappropriate at

() 24 this time.

25 Your comment leads me to my next point, and

() ~
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, () Ithat is each of the motions to strike alleged that in

2 ef fect the 7B testimony of our witnesses constitutes

31egal brief s or legal argument. I think it is

4 in te res ting that neither of these motions ever really

5 define wha t they mean by legal brief or legal argument.

6 This testimony is nothing like any legal brief
|

7 or legal argument I have made. These are basically

8 general allegations, in our opinion, that are without

9 any substance at all. I am not going to go through

10 every section of the testimony that they allege to be

Illegal argument. If there are particular areas tha t the

12 Board would like me to address, I'd be happy to.

13 let me start with one or two. For instance,

O 14 pages 3, 4 and 5 of the testimony, right up f ront, are

15 challenged as legal argument. These portions of the

16 testimony give the witnesses' interpretation of what the

17 terms "important to safety" and " safety-related" mean.

18 Now , -it is completely proper for witnesses to provide

19 definitions f or th'e terms or their understanding of the
|

20 te rms which they're going to use throughout thei r
.

21 testimony.

22 In addition, this section of the testimony

23 relies prominently on a memorandum by Mr. Harold Denton,

() 24 Director of the NRC's Division of Nuclear Reactor

25 Regula tion . Mr. Denton to my knowledge is not a

O
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() 1 1a vy er. We have attached as Exhibit 1 to this testimony

2 a memorandum of Mr. Denton, and in essence it seems to

fs 3 me that the Staff is asserting that Mr. Denton's

U
4 memorandum is legal argument.

5 I just cannot understand how tha t can be.

6 This isn't legal argument.

7 JUDGE BRENNER4 Let me just mention this

8 point. You said they object. According to my notes,

9 what we've done is mark up the testimony in th e portions

10 to which there were objections. The Staff has made the

il legal argument objection as to those portions. Now,

12 LILCO believes that Mr. Denton's statement is hearsay,

13 b u t they didn't object to it on the basis of legal

14 a rgumen t.
,

15 MR. LANPHER: If we were to file a written

16 submission we would try to be a little more careful.

17 JUDGE BRENNER: I'm not criticizing you. I

18 just wanted, to indicate that on that one basis it was

19 solely the Staff. -

20 MR. LANPHERs I'd like to talk more generally

21 about the witnesses' discussion of general' design

22 criteria . General design criteria to be sure are

23 regulations, and lawyers will argue what they may. At

() 24 the same time, by their very nature they constitute
r

25 design guidance to engineers, to the design engineers.

v
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[v'l 1 These witnesses have all been required in

2 their prof essional experience to interpret these

fs 3 criteria. They're the ones the engineers, the designers
(s)

4 of nuclear power plants, are the ones who must give

5 substance to this.

6 We fully recognize that lawyers will deal with

7 these same regula tions, but these regulations are

8 uniquely of a technical nature as well. And so it is

9 comple tely relevant and proper for these witnesses to

10 give their interpretation, their engineering judgment as

11 to what these terms mean. They 're not giving their

121egal interpretation; they're giving their engineering

13 judgment.

14 And I think it is extremely helpful to the

15 Board and relevant to this proceeding for them to lay

16 ou t their understanding of what these provisions mean or
,

17 require. As you said earlier, Judge Brenner, there

18 p,robably will be disagreement as to the interpretation

19 of these. Ultimately the Board is going to have to make

20 a ruling on what they do mean. But that does not
'

21 constitute legal argument because these witnesses

22 interpret general design criteria , cri te ria which are

23 specifically to be applied by persons with these

() 24 qualifica tions.

25 JUDGE BRENNER: I'm going to make a statement,

O
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|() Inot intending to shortchange you, Mr. Lanpher. I'll '

2 give you all the time you want on all the subjects you

3want to discuss.

4 But in my mind a t lea st, you have covered

5 adequately from the point of view of all of the

6 questions that were in my mind, all of the different

7 bases for the objection, with the exception of the

8 hearsay objection. And as I say, I make that statement

9only if it helps you in your progress, but I don't -

10 in tend to cut you off.
.

11 MR. LANPHER: I think there are two things

12 tha t I haven't covered. I think you missed one perhaps,

13 an d I want to be sure that I cover, and I will attempt

bs/ 14 to move along if you have any questions.

15 I did mention briefly earlier, the motion to

16 strike the other methodologies section, I believe that

171s section 8 of the testimony --

,
18 JUDGE BRENNER: I did forget it.

19 MR. LANPHER: I haven't addressed that

20 specifically yet. This objection f rom Suffolk County's

21 point of view is totally without basis. I'he Board's

22 restated contention, if you will, itself calls out other --

23 methodolooies as sometning that is relevant, something

() 24 that is raised.

25 Now, the Staff has a rgued that the only
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1

I

() 1 question is whether the methodology utilized by LILCO is

2 adequate, and accordingly other methodologies are

3 totally irrelevant. Well, I don't think you can deal

4 with this contention, the contention which really is the

5 synthesis of so much that 's gone on bef ore, in such an

61solated view. It is completely relevant, determining

7 the adequacy of the methodology used, to determine wha t

8 me thodologies were not used, and in addition what

9 methodologies are available or could have been used.

10 Further, looking down the road, if the Board
.

11 agrees with our position -- and we certainly hope that

12 t h e y d o -- this provides information to the Board as to

13 relevan t remedies which ma y be available to improve the

O 14 methodolooy utilized by LILCO. And so to say that this

151s not relevant just does not ring true from our point

16 of view.

17 I would like to briefly address an argument

18 which I believe was only made by LILCO this time, and

19 that is tha t the c'onclusions section -- and I believe

l 20 th a t is section 9 -- of the 7B testimony is conclusory

21 and has no basis in f act, or it has no underlying

22 analysis. Well, this is uniquely an area, it seems to*

23 me , where your conclusions -- you don't lay out

24 everything before. These witnesses did not put down

25 cross-ref erences to the earlier portions of their
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() 1 testimony which support the conclusions that were

2 reached. However, by cross-examination the LILCO

- 3 attorneys can find out whether these witnesses do have a

4 basis for their conclusions.

5 I'll be interested, if this portion of the

6 testimony stays in -- I think it should -- I'll be

7 in te reste d in seeing whether they want to pursue that,

8 because we in fact believe the testimony amply supports

9 all of those conclusions that are made in that'section

10 of the testimony, and we in fact hope that they will
.

11 pursue it.

12 Let me finally, and then I want to go over my

13 no tes, address the hearsay point which you have raised.

14 It is our position that the Board summarily should

15 re ject the hearsay argument, which is made only by

16 LILCO , I think. I don't believe the Staff makes this.

17 First of all, it is one paragraph. It doesn 't

18 91 ve any indica tion of really the underlying basis of

19 wh a t their concerns are. Such a summary, conclusory

20 argu me n t just is not proper under the motions practice

21 of the NRC. They haven't given any detall's whatsoever.

22 Second, the hearsay objection just does not

23 ap ply in the form --

() 24 JUDGE BRENNER: Maybe it goes to the weight of

25 their objection and we can cross-examine or examine on

(
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;

() '

t it .

2 MR. LANPHERs Well, it's been said so many

3 times, that'll be a standa rd statement. All of this is

4 appropriate f or cross-examination, I believe.

5 JUDGE BRENNER: What I'd like to get to on

'
6 hearsay -- as summary as it is, I think I understand

7 their objection: Given the sources of the document, the

8 material should not be admitted for the truth of the

9 ma tter because they are denied their right of

10 conf rontation.

11 MR. LANPHERs Let me give you several

12 an swers. First, one of the decisions cited by both the

13 Staff and LILCO is this recent ALAB 669 decision in Duke

O 14 Power Company by the Appeal Boa rd, page un of that

15 decision .

16 JUDGE BRENNER Is this the Maguire?
;

17 MR. LANPHERs Yes, it is. ;

18 Excuse me, it is page 45. It starts at the

19 bottom of page 44 s* " Hearsay evidence is generally

20 admissible in administrative proceedings." This is in

21the context of an argument over exceptions'to the

22 hea rsa y rule. The Appeal Board said that exceptions to

23 the hearsay rule are just not the appropriate question

() 241n NBC proceedings.

25 The question is, under Section 2.743(c) of-
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|
1

(~) 1 Title 10 to the CFB, whether it is relevant, material,
s-

2 reliable evidence. They have not made any argument

3 whether this is relevant, material, reliable evidence.

.
4 Now, I should have said that earlier when I

5 said tha t I believed that their argument is just this
A

- 6 broad brush, it is hearsay, it is not proper. That is

7not a proper objection in NRC proceedings.

8 Further, when you look at the attachment to

9 the LILCO motion to strike and you look at the exact

10 documen ts , almost every single one of these documents

11 are NUREG's or the Denton memorandum. I mean, if we're

12 going to apply exceptions to the hearsay rule, most of

13 these would come in because the Staff is a party here.

O''- 14 B u t fundadentally my concern is that they have raised

15 this objection --

"

16 JUDGE BRENNER: I'm sorry, I don't understand

17 that. What would come in, assuming arguendo --

18 MR. LANPHER : It's an out of court statement

19 hy a party, by the'NRC Staff, NUREG's, this sort of

20 thing. In all the NRC proceedings that I have been a

21 party in, such documents, NUPEG documents'and all, have

22 universally been accepted as reliable evidence.

23 ' JUDGE BRENNER: Let me indicate now, we agree

(_) 24 tha t the hearsay analysis does not apply to our

25 proceedings and we should analyze it in terms of

n
U
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() 1reliabilty and we are going to consider it in those '

2 terms. But if, arguendo, you're going to talk about the

3 hearsay analysis, I think you need to know more than

4 just that it was an cut of court statement by a party in

5 order to determine whether it was an exception.

6 But let's let that go and deal with it in

7 terms of reliability.

8 MR. LANPHER Well, in terms of the Maguire

9 decision, the reason I didn't start out with the hearsay

10 rule was that ALAB decision specifically says don't talk
.

11 about that, that is not the proper inquiry in these

12 proceedings.

13 JUDGE BRENNER: Just briefly, as you indicated
.

14 many of the documents are NUREG's and Mr. Denton's memo-

15 and so on. One or two or three, however, are other
4

16 categories such as the NRC weekly information report,

17 "Insid e NRC . "

18 MR. LANPHERs Well, the weekly information

19 report ,, Judge Brehner, is an NRC document. I believe

20 that is quite a reliable document. I think "Inside NRC"

21 ma y stand a little different from the others.

22 JUDGE BRENNER: Do you distinguish between the

23 weekly inf ormation report and a technical NUREG, if

() 24 you're going to use it for the truth of he description

25 of the event?-

O
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() 1 MR. LANFHER: I think I might distinguish.

2 This is a matter, Judge Brenner, that has been

3 developing , f rankly. When this testimony was prepared
,

4 we didn' t have further information. We now have further

5 in f o rm a tio n to supplement th a t weekly information

6 report. These witnesses are prepared to discuss that in

7 cross-examination or in f urther direct examination if

8 the Board is interested in tha t.

9 We attached that weekly information report

10 because it did raise a f urther systems interaction

11 concern with respect to the water level indicators. We *

12 wa nt to use the most reliable data possible. We will be

13 h s pp y to supply these other da ta. We think in fact tha t

14 they're relevant and ought to come into evidence.

15 JUDGE BRENNERs One other one that might f all

161n a diff erent ca tegory, technical documents relied on

17 by experts and so on, might be the letter from Pacific

18 Ga s C Electric.

19 MR. LANPHER: Luckily, we have a witness here,

20 Mr. Richard B. Hubbard, who is intimately familiar with

21 th a t whole proceeding, was present at the meetings which

22are referenced, and we believe it would be appropriate

23 to pursue cross-examination. If he cannot answer the

() 24 questions which are necessary, take it up at a later

25 time.

(~)
(./

i

ALDERSON REPORTING COMPANY. INC,

400 VIRGINIA AVE, S.W, WASHINGTON D.C. 20024 (202) 554-2345



-- _ -: ~

. _. :
' ^

1063

()'
1 Again, these are areas for cross-examination

2 and analysis in terms of the weight to be given t o 4. '.i e

3 testimony.

4 JUDGE BRENNERs But you 're not asserting he

5 participated in the preparation of the letter, are you?

6 MR. LANPHERs No, I'm not asserting that. But

7 the essence of the le tter was to be illust ra tive to the

8 su bsequent discussion, which is primary in the

9 testimony, with respect to the usefulness, I believe

10 that is, of walk-downs, which are discussed in part 8 of
.

11 the testimony.

12 JUDGE BRENNERs It is my recollection that the

131e tter discusses their proposal, which includes a

14 valk-down a mong some other analyses .

15 MR. LANPHERs Let me correct a statement. It

161s not Mr. Hubbard; it was Mr. Minor who was present at

17 a meeting. I apologize.

18 If I could-have one moment to review my

10 notes. I think I've covered most of the items I wanted

20 to bring up.

.

21
|
'

22

23

( )' 24

25

i

|
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1 JUDGE BRENNER: I would be happy to do that.

2 Another possibility would be to go to Mr. Shea and then

3 come back to you with your request.

4 MR. LANPHER Whatever the Board wants.

5 JUDGE BRENNER: I would like to save time.

6 MR. SHEA: Judge Brenner, Mr. Lanpher covered

7 all the points that I thought should be raised. I only

8 wanted to make one comment concerning the hearsay

9 objection. That is, in my limited experience in NRC

10 proceedings, the exception to hearsay for staff

11 documents and reports and studies I felt has been

12 ab used , a nd I find it ironic now that when an intervenor

13 wants to rely on certain NUREG documents, that this

14 objection should be raised, and I just hope that the

15 Board holds the staf f and LILCO to the same test and

16 holds their feet to the fire, and if we are not allowed

17 to rely on these documents, I think there should be a

18 stan ding objection to these by staff or LILCO of any of

19 those. *

20 JUDGE BRENNER: Have you completed, Mr. Shea?
~

21 MR. SHEA: Yes, that's all I wanted to add.

22 . JUDGE BRENNER: We will wait if you would like
.

23 some more time.

O 24 "a t**>nta- ado t * o 1aute -

25 (Pause.) ,

I

O
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!

!

(]]) 1 JUDGE BRENNERa While .v.r. Lanpher is

2 considering whether he wants to make any remarks, what I

3 had hoped to do in terms of the schedule was to completeg3
d

4 all of the arguments on this so that we can consider it

S over the lunch break. I certainly will give LILCO and

6the staff an opportunity to respond, but I do ask them

7 to consider tha t we have the written motions before us,

Band I believe we are reasonably familiar with them.

9 (Pause.)

10 MR. LANPHER: Judge Brenner, that completes

11 most of the items that I was going to bring up, and I

12 will keep in mind your sta temen t that you though t we

13 covered most of it. I had considerable more examples of

14 the legal a rgument situation that I could have gone page

15by page wherever they raise it, but I think I have made

16 my basic points with respect to that, and I would

17 reiterate that I feel somewhat at a disadvantage not

18 being able to have the time to prepare a written

19 respon se , and that* suggests each one, and I understand

20 the Board is going to take that into consideration, and
.

21 we apprecia te that.

22 JUDGE BRENNERa Let me put it this way. If it

231a ter proves when you hear our ruling that my statement

() 241ulled you into silence when you may have said more

25since we are here as distinguished from exchanging

(GJ
|
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() 1 motions, and because I think you are at a relative

2 disadvantage not having been able to prepare a written

3 response, I will hear an instant motion for

4 ceconsidera tion , if you will, to assure that you weren 't

5 prejudiced in that sense.

6 Let me ask the staff one minor question. What

7about Mr. Shea's point on hearsay that what is good for

8 the goose is good for the gander, and the staff always

911kes to put in all of their NUREG's and other technical

10 do cumen ts without having to necessarily sponsor a

11 witness.

12 MR. RAWSON. Mr. Chairman, Mr. Lanpher

13 co rrectly characterized that as that the staff didn't

14 make that objection. We agree with the Board that the

15 relevant inquiry here is the reliability of that hearsay

16 testimony under the circumstances here, and having

17 reviewed those portions of the testimony, we had no

18 objections to the reliability of those particular pieces

19 of hea rsay. We of' course reserve the right to introduce

20 other portions of the same documents to demonstrate that

21those portions were quoted out of context or otherwise

22 use the documents, but we believe that it goes to

23 reliability and not to whether that hearsay is

() 24 admissible.

25 JUDGE BRENNER: Okay. I want to try to

|

|
l

ALDER $oN REPORTING COMPANY,INC.

400 VIRGINIA AVE, S.W., WASHINGTON. D.C. 20024 (202) 554 2345



1067

() Irestate part of what you said, and you tell me if it is

2 accura te. Theoretically, there might be some sources

3 there which could give rise to a hearsay objection, but

4 ha ve looked a t the statements extracted from the sources

5 by the testimony and the context in which it is used.

6The staff in part for that reason has determined not to

7 assert any hearsay reliability objection.

8 MR. RAWSON: Yes, sir. We may have problems

9 with certain portions of the documents quoted, but only

10insof ar as it requires explanation by reference to other

11 portions of the documents, and we, of course, would do

12 th a t on our direct case or our case in rebuttal in this

13 ca se.

14 JUDGE BRENNER4 All righ t. I would like to

15 0 pen it up for a general response, with one prior

16 co mm en t , that it would assist me in -- in the course of

17 your response, if you can include any response to Mr.

18 Lanpher's distinction between using examples as he used

191t limited by the contention for the sake of the system

20 inquiry as distinguished from mention or citation to

21 ma tters, and in the course of the general ' discussion of
|

f
' 22 the methodology , and I suppose a subset of that would be

23 his distinction between using it for the context of one

() 24 methodology which Suffolk County and SOC assert should

,

25 be used, that is, a comparison of the emergency
|

[~)
' \_/
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() 1 operating procedures and the equipment listed in the
,

2 FSAR for the various safety classifications, again, as

3 distinguished from this more detailed systems analysis

4 in Mr. Lanpher's view.

5 MR. IRWIN: Judge Brenner and other members of

6 the Board, let me address myself first to the issues

7 which you just raised, namely, the issue of the scope of

8 Suf folk County's, SOC's testimony, and their use of

9 examples as distinguished from specific analyses. I

10 guess in the long run we have all to some extent been

11one step removed from the true intent of the contention,

12 that it was phrased ultimately by the Hearing Board, but

13 the f act that the Hearing Board ref ramed that contention

,Q
(/ 14 suggests to us that it intended to keep some things

15 within the scope of relevance of this proceeding and

16 exclude other things, and I think that is the primary

17 document to which we should look.

18 I think that as a result, Mr. Lanpher's

19 characterization of the na ture of many of our objections

20 to scope of Suf f olk County testimony as being based on

21 su rprise mischaracterizes the nature of th'e objection.

22 It goes really to our understanding of wha t the Board

23 in tended , and that was that the Board found that the

() 241ntervenors' contentions as to dysfunctions in the

25 Shoreham system , if taken as characterized by the

f'\U
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(} 1intervenors, were generally lacking in basis. What the

2 Board hoped to do was to understand the nature of the

31ntervenor 's objections a bit better than it had before,

4and to tha t end it told in tervenors to discuss their

5 methodological problems in the context of three or fewer

6 examples. It also put LILCO and the staff on advanced

7 no tice that it was going to require them to discuss

8 their methodology.

9 The long and short of it is that you have

10 obviously got a problem, an analysis where you've got a

11 methodology at one end of the pipe and specific examples

12 a t the other, and it depends on which way the analysis

131s to flow. 'As we understand the Board's order, the

141n ten t was to force the intervenors to describe their

15 dif ficulties in more detai2 and from them show to the

16 ex ten t that they could the nature of their systematic

17 problems with the methodology adduced by LILCO and the

18 st a f f . The analysis has obviously proceeded from the

19 other end, and the' difficulty that that has entailed is

20 t h at it has brought within its scope literally dozens of

21 other descrip tions and ref erences to syste'ms and

22 components now.

23 The practical effect of that, we fear, is to

() 24 pu t back on LILCO and the staff the burden of responding

25 to each one of those allegations erroneous

O
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() 1 misclassification or erroneous classification or other

2 kinds of dysfunction. That, we think, was not what the

(G3
3 Board initially intended, and that is why we have

4 objected to the use of wha t Mr. Lanpher has called

5 examples or their ref erences -- what we have called

6 analyses or examples as we have.

7 Let me mention a second point. You asked

8 whether LILCO and the staff were on notice of Suffolk

9 Co unty's intention to rest on its Contention 7B

10 testim on y with respect to material which might be found

11 with respect to Contention 19B. No, we have not been on

12 notice until this morning.

13 A third item that relates to the hearsay

O
14 objection, which I think f rankly is a dispute which has

15 been way overblown, anyone reading our motion carefully

16 would see that we are not trying to exclude this. The

17 hearsay objection does not literally apply in NRC

18 proceedings, clea rly not in the sense that it does in

19 comparable trials.' It is usef ul, however, as a

20 ss feguard against the unconsidered acceptance for the

2111teral truth of the contents of any quoted document or

22 0ther kind of unverifiable assertion.
.

23 We do not object to its inclusion in testimony

24 as a stated basis f or conclusions they may reach, and we

25think in that sense the use of NUREG documents or

|

1
|

<
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() 1anything else is fair, but what we don't want, we don't

2vant to be put to the burden of searching every one of

3 these documents for the quotations adduced to see
)

4 whether they were in fact taken out of context, quoted

5 accurately, or whatever, and that is an inevitable

6 consequence of accepting them f or the literal truth of

7 the asserted contents.

8 JUDGE BRENNER: Let me interject at that

9 point, and this is part of my difficulty in

10 disting uishing between a pure hearsay objection and the

111imi ta tion that LIlCO seeks to put on it to protect

12 yourself for the reason you asserted to avoid the burden

13 of having to bring forward other testimony showing

O
14 correct context and so on. If it is allowed in as a

15 basis upon which the expert witness for the county and

16 SOC witnesses resch their conclusions, the normal point

170f attack, one of the normal points of attack is to

18 cross examine, then perhaps file rebuttal testimony in

19 this inst ance. 'de have staggered testimony, attempting

20 to show that the basis they are relying upon is an

21inadequa te basis to reach that conclusion, so you are

22 going to be put to that burden, it seems to me, even

23 under that limitation.

C).(, 24 MR. IRWINs Judge Brenner, that is true. As

25 to those quotations which we believe are in fact

,0
%,)
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, () 1 material to points made by Suffolk Co u n ty , or the

2 Shoreham Opponents Coalition, and which we believe are

3 damaging, we would in fact -- the difficulty is that

4 without that kind of limi tation, we have doubts about

5the reliability of documents we don't possess, and I

6think you have correctly outlined what is the

7 consid aration should be focused upon. If there is a

81 imitation which allows this material to be used as a

9 basis, then we can make the judgment as to what we think

to it is going after and what is not. What I am worried

11 about is quotations that are literally sitting there and

12 which a re taken as sworn evidence in the record when the

13 Board has to make its mind up about this case. It ought

O 14 to be accepted for the f ull value propounded by the

15 witnesses.

16 JUDGE BRENNER: I might make one comment, and

17 1t might help you. I think you are at risk anyway, and

18 obviously you should decide that on what you attempt to

19 pursue , and if you' don ' t wish to pursue, if you are

20 trying to tell me in indirect terms that you wanted to

21 raise a flag to the Board that sources of some

22information may be entitled to less weight than the

23 source of other inf ormation, I don't think you had to go

() 24 about it this way.
|
;

25 MR. IRWIN: Fair enough. Finally, one other
|

| G
!

|

|
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() 1 point in brief. Mr. Lanpher objects to our

2 characterization of some arguments which we have seen as

{}
3 conclusory , particularly the passing references to 13

4 general design criteria, taking up a page and a half of

5 the conclusion. I think one only has to read that

6 portion of the conclusion to see that it really is

7 ba rely a h op, skip, and a jump from one general design

8 criterion to another, and I think as to eleven of them

9 You can' t find that they are referred to specifically at

10 all in the testimony, either.

11 Now, his response to that is, fine, ask us

12 questions about that. The extension of Mr. Lanpher's

13 argument is, unfortunately, that his panel of experts

O 14 co uld file a piece of testimony which says at the start,

15 the LILCO Shoreham plant does not meet general design

16 criteria one, two, three, four, five, six, seven, ten,

17 eleven , thirteen, and so on, period, end of testimony.

18 Now, obviously, there is a continuum there as

19 well, but . the point is that at some point experts cannot

20 simply sit up there and rely on their own standing

21 within the prof essional community, and dare people to

22come get them. The purpose of filing the written

23 advanced testimony is to put other parties on notice not

24 only of conclusions bet of bases for them, and an

25 outline, and we don't feel tha t they have done that with
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| () 1 regard to this kind of discussion. We have objected to

2 their bases as conclusory. Thank you.

! /~ 3 JUDGE BRENNER4 Mr. Rawson?(}-
,
'

4 HR. RAWSON: Mr. Chairman, I would like to

S address just for a very brief moment the matter of the

6 relative disadvantage at which intervenors are put by

7 the filing of the motions. The staff agrees that the

81ntervenors are put at a relative disadvantage. We

9would note for the record, howevet, that it is a

10 disadvantage which is contemplated by the rules of

11 practice. We would assert that it would have been

12 perfectly appropriate under the circumstances for the

13 staf f and LILCO to have waited until this testimony was

(2),

14 ac tually proferred for admission into evidence and then

15 to go through a line by line analysis of the motion to

16 st rike, in the absence of a Board direction to go about

17 some other procedure.

18 JUDGE BRENNER: Don't push that too far.

19 MR. RAWSON4 I understand tha t , Mr. Chairman.

20It may be prudent to take care of the situation for the

21 f u ture , I agree, but under the circumstances as they

22 existed , we believe that that was an appropriate course

23 of action. In the interest of expediting things, we

24 mo ved earlier.

25 JUDGE BRENNER: Let me in terject , I wouldn't

A
(/
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/~s,
\s) Ihave required them to respond to a motion to strike that

21s this com plex, hearing it fer the first time this

/~T 3 morning , and that in fact is wh y we ini tia ted the phone
V

4 call. We initiated it, and also I wanted to give credit

5 where credit is due, although the staff felt the same

6way, so, for the future, the timing is going to be the

7 timing of such motions, and I am going to suggest that

8 the timing be of the time that a cross examination plan

91s filed, and discuss it again in another context.

10 MR. RAWSON4 Mr. Chairman, I agree completely,

11 and I was not addressing myself to the timing of the

12 response but ra ther to the timing of the making of the

13 mo tion . There is one very broad comment which Mr.

O''~' 14 Lanpher makes which staf f totally agrees with, and that

151s tha t the Board is clearly the best judge of what it

16 intended to admit as a contention in its language

17 concerning general methodology. The Board noted at th e

18 time that this matter was discussed in the prehearing

19 conf erence that th'e contentions, the parent contentions,

20as I have called them, might well have been excluded as

21 vague in their entirety, but instead the Board admitted

22 a reformulated contention.

23 In the course of doing that, however, the

24 staff understood that the Board had imposed certain

2Slimitations. The parent contentions, as I have called

V['$
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(O_) Ithem, might well have been excluded as vague in their

2 en tiret y, but instead the Poard admitted a reformulated

3 contention. In the course of doing that, however, the

4 staff understood that the Board had imposed certain

51 imitations on the type of evidence that would be

6 introduced because of the vagueness involved.

7 The stsff understood the Board's reference to

8 a discussion of the gec eral methodology to require the

91ntervenors to make their case on the general

10 me thod olog y through demonstration. The staff understood

11 that the Board was contemplating that the discussion of
i

12 general methodology would be through a demonstration of

13 the def ects in some specific systems. The Board said no

O 14 more than three. The staff agrees with LILCO that the

151ntervenors have gone about this process backwards from

16 the way that the staff had contemplated the Board had
,

17 in tend ed it to be gone about.

18 The staff also viewed that aspect of the

19 Board 's order as imposing requirements on it and LILCO

20 to explain general methodology, the general methodology

21used at Shoreham. I think that is a very important ;

22 poin t. We are not opening up this litigation,
f

23 theref ore, the entire question of the legitimacy of the

() 24 design basis approach of how the staff does its

25 business. What we are talking about here is whether
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(]) I what has been done at Shoreham because of the

2 regulations, and I think that is an overriding problem

3 with the preflied testimony. It consistently goes into-

u)
4 general discussions of methodologies, general

5 discussions of plants, without relating to specific-

6 defects in systems as Shoreham.

7 JUDGE BRENNEF: let me try this arguendo. On

8 the one hand you say they have too many examples. On

9 the other hand, when they attempt a general discussion

10 wit hou t the examples, they have to tie it specifically

11 up to a system, understanding what their position is in

12 relation to Shoreham, as I understand it, because that

131s what you just said. There is a Catch 22 in there

14 a rgua bly .

15 MR. RAWSON: Well, perhaps it appears that

16 w a y , Judge Brenner, because of the way the intervenors

17 have chosen to structure the testimony. The staff's

18 problen with respect to the conclusory legal effect of

19 the testimony was that the intervenors were perfectly

20 able to introduce f acts into evidence. The rules are

21available, and need not be introduced in e'vidence. The

221egal argument is there to be made appropriately at the

23 time tha t the proposed findings were filed. That was

() 24 our problem with the legal nature of the argument.
4

25 JUDGE BRENNER: What about the part where-the

|
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() 1 testimony is the same as could have been submitted

2 today, for example, on 19B, and many of the examples

{}
3 which staf f has counted and given us a number in their

4 motion would go to that 19B testimony, which was a

5 pre-existing conten tion . It doesn 't have that same

6 limita tion as to examples, and arguably is kind of a

7 distinguishable use of examples. Should I exclude it

Sunder 7B and put it in next week under another

9 contention ?

10 MR. RAWSON: Mr. Chairman, like LILCO, this

11 ma tter of introducing the same testimony under 19B

12 ra ther than 7B is new, at least to me, as of this

13 mo rning , and if you want a lenothy discussion of that, I

.)
14 would have to defer to Mr. Bordenick. He is more

15 f a milia r with the requirements concerning 19B. It seems

16 to m e , though, that given what the Board admitted as a

17 contention , a t least in the sta f f 's view, th a t the

18 appropriate course would be to strike the testimony and

19 7B and argue it separately under 19B. I don't know

20whether there are separate arguments that Mr. Bordenick

21 might care to make, but the distinction --

22 JUDGE BRENNERa You proceed.

23 MR. RAWSON: The distinction Mr. Lancher makes

24 between the identification of general def ects or

25 specific defects as against a system by system analysis,

O
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_
() l it strikes the staff, is inconsistent with what the

2 Board was contemplating in its order. We are going to

3 be forced to deal with each of those defects as if they

4 were the systems raised. I see no other way the staff

S can go about defending wha t it has done, at least, in

6 this proceeding, so we just don't see that as a proper

7 distinction in general def ects and system analysis. We

8are going to have to analyze them on cross examination.

9We are going to have to analyze it in our case as if

10 they had come in wi th all of those contentions and with

11 all of those systems.

12 JUDGE BRENNER: Well, I want to stay with 19B

13 for one minute. Let us assume for the sake of this

O 14 argument that all of that testimony is admissible under

15 19 B . Do you feel you have been somehow deprived of a

16 righ t to prepare cross examination on that section? It

17 was included in your testimony, and you should not

18 assume that your motion to strike would be granted, so I -

19 don' t understand the prejudice. I will hear from both

20 the staff and LILCO af ter the staff has concluded all of

211ts argument on that point.

22 MR. RAWSON: Accepting, M r. Chairman, that

23 this is purely an off the top of the head response to

bs_/ 24 that question , I think with respect to cross examination

25 that is not a matter of surprise. Material has been

O

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345



,

1080

( 1there, and we had no reason to expect that we would not i

2 hsve to sidress these things in the course of a motion

{} 3 to strike. Whether it is a question of what is properly

4 put forward as testimony here and what would we have to

5 respond to in order to comply with the Board 's direction

61n the contention is more of a matter of case on

7 rebuttal and direct case than cross examination,

8although from the point of view of speeding these

9 proceedings and the intervenors' compliance with the

10 Board direction and its order admitting this contention,

111t is not a matter that we can simply valve away by

12 sa ying it is under 19B.

13 JUDGE BRENNER: Actually, in terms of

O
14 preparing the staf f 's af firma tive direct case, you are

151n better shape earlier than you would have been with

16 respect to 19B.

17 MR. RAWSON: With respect to 19B, yes, sir,

18 that migh t be right. I am not sure that it is

19 necessarily the ca'se with respect to 7B, and again, I

20 don ' t know if Mr. Bordenick has anything he might want

21 to add to this discussion with reoard to 19B.

22 JUDGE BRENNER: Let me ask Mr. Irvine about

23 LILCO's position on 19B. To put it bluntly, I don't
O
k,/ 24 know if you are asking me to defer your cross

25 examination on that point or not. I don't see how you

O
|

.
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() 1are prejudiced. In general, there are going to be a lot

2 of issues that overlap between contentions, and just

3 because it is filed under one contention, it is not}(

4 going to be a prevention when you get to the proposed

5 findings of using it in support of other contentions.

6 MR. IRWIN: I agree with that general

7 contention, Judge Brenner, as to th e f acts. The

8 dif ficulty I see is, we frankly have not studied this

9 testimony through the lens of Con te n tion 19B, and we

10 don 't know how it relates to the arguments that are

11 im plicit in that. We are prepared, of cou rse, to go

12 f orward with cross examination on any and all parts of

13 this testimony today, but what we would like to do if

O 14 this testimony is being proferred for Contention 19B as

15 well, assuming that those portions which overlap are not

16 stricken, is take 7B and reserve ourselves the right to

17 cross examine on it later with respect to 19B, if there

18 are any additional aspects of it that occur to us when

19 we look at it from' that perspective.

20 MR. LATHAM Judge Brenner, if I may, since I

|

21 ha ve been a party to the issue that we are addressing

22 right now, I would like to state something for the

23 record tha t migh t help clear tnis up, because I am

( 24 genuinely surprised that the company appears to claim it

25as not contemplated, the relationship between 19B, 7B,

/~
(_Tl /
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1

( ); 1and its cross eximination. As the Board will recall, we

2 asked for the def erral of the filing of the 19B

r- 3 testimony because there were outstanding discovery
1

t i

4 matters at that time. Subsequent to granting that

5 request, we did have the depositions on 79, which I

6think all parties would agree included a lot of 19B

7 issues. The two, as the Board believed when they-

8 grouped the issues, were significantly o ve rl a pping and

9 telated.

10 We received some supplemental responses f rom

11 the company that were mailed out on the 20 th of April.

12 Let me just read the second paragraph from that letter

13 f rom Mr. Ea rley to me. It says, "In your response to

14 LILCO's ' interrogatories of February 23rd, 1982, on SOC

1519B, you did not answer queteions 43 through 50 because

16 ' SOC is swaiting information to be provided by LILCO.'

17 In order to prepare for cross examination on the related

18 Su ffolk County-SOC 7B , I would like answers to Questions

19 43 through 50 in our hands by Monday, April 26th. I

20 realize this is short notice, but given that our answers

21do not differ substantially from those of 'three weeks

22 ago, a nd B , that the cross examination plan deadline is

23 upon us, I think the request is reasonable. If an oral

() 24 answer followed by one in writing would be more

25 convenient, that is fine with me."

()
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() 1 I subsequently spoke with Mr. Earley, gave him

2 our answer about what answers were required by SCC. We

3 sent him those answers, and I also advised him that in
},

4 view of the discovery that had taken place, and the fact

5that we saw no new issues or a need to file any 19B

6 testimony, that we would not be doing so, which in fact

7 has happened, the matter could have been confirmed in

8 writing, I think, but LILCO is clearly on notice that

9 the issues are in f act -- and nothing additional will be

10 f o r thcoming .

11 JUDGE BRENNER: All right. I don't want to

12 belabor it too much. I think everybody understood there

13 vas clearly a relationship between Contentions 19B and

O 14 7B , and the parties knew they were grouped together at

15one point. Then the contentions along the line that are

16 discussed with Mr. Lanpher, there was obviously a

17 rela tionship. I think the question is whether there was

18a full appreciation that in not filing 19B testimony.

19 You stated you indicated that you weren't filing it

20necessarily meant that the testimony in 7B should be

21 viewed from a perspective of 19B. I am also not sure
.

22 that there is a different perspective possible, given

23 the close relationship of the testimony, but I think I

k/9 24 understand the arguments.m

,

25 MR. IRWIN: Judge Brenner, if I may, just

ONJ
1.
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() 1briefly, this again is rank hearsay. Mr. Earley tells

2me that it is not --

3 JUDGE BRENNER: We allow hearsay, but not rank
)

4 hearsay.

5 MR. IRWIN: I could put him on if you like.

8We did not divine from Mr. Earley 's conversation , at

71 east Mr. Earley did not, a specific intention not to

8 file testimony on 19B. Mr. Earley said that Mr. Lanpher

9 did indica te that they were considering not filing, but

10 we f rankly can't tell whether there is a material

11 dif ference with respect to them. I am just giving an

12 answer to that without really giving thought to it.

13 JUDGE BRENNER: Nothing is going to tarn on

14 the possible interpretations of the telephone call as"

15 given by Mr. Latham, and as related by you. I can

16 ce rtainly see how two ends of the conversation would

17 have dif f eren t interpretations. I interrupted Mr.

18 R a wson .

19 MR. RAWSON: Mr. Chairman, I just have a

20 couple of more comments. Mr. Lanpher talked about Pages

21 12 through 16 about multiple failures of t'he plants.

22 0ur problem with the discussion at Pages 12 through 16

23 comes down f undamentally to the fact that there has been

() 24 no attempt made to relate these alleged multiple

25 f ailures of the plants to Shoreham, which is, after all,

|
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q' ,j( 1 what we are litigating here. The NEC staff is not

2 closing its eyes to the fact that these events took

3 place. We are simply asking that Suffolk County and SOC;
4 be specific about how these relate to Shoreham. If they ;

5 wanted to look at one of these events and relate it to a

6 pa rticular saf ety system , a particula r def ect in

7 Shoreham, they could have included those within the

8 three systems that they discussed.

9 We certainly contemplated that was what the

10 Boa rd had in mina in the contention, but they did not do

11 that . Suffolk County says, well, we will take care of

12 it on cross examination. We have heard the response

13 that that goes to the weight rather than to the

O 14 admissibility of the testimony. It seems to the staff

15 that is really an a ttempt to run through a prev.iously

16 closed door here, and then in vi te the parties and Board

17 to join them. on the other side.

18 The Board has admitted the contention. The

'19 staff had an understanding what that contention meant.

20The county and SOC obviously had a dif ferent

21 u nders ta n ding of what tha t con ten tion mean t. Again, the

22 Board will have to tell us which is correct.

23 JUDGE BRENNER I think tha t com pletes the

() 24 arguments. Mr. Lanpher?

25 MR. LANPHERs I have several brief comments I

/9
(/

|

!
|
'
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() Iwould like to make.'

2 JUDGE BRENNER: I was going to give you that

- 3 opportunity.

4 MR. LANPHEE: First, I don't want to belabor

5 the multiple f ailures he was just talking about, but

6 that section follows right af ter the design basis

7 analysis discussion which we have related to the

8 Shoreham saying that Shoreham did it, and that section

9 says it leads to the most significant failure, you know,

10 the single phase approach, and so on, and it goes on.

11 Second, the NRC continues to talk about the

121egal nature of our argument, or the witness's

13 argument. You never get down to specifics. This isn't
_

\J 141ega l testimony. These are engineers who are providing

15 this testimony. Unless they can be specific on what is

161e g al , I don't think this Board should even consider

17 motions to strike.

18 Third, Mr. Irvine speculated what we might

19 have done. We might have put in testimony saying LILCO

20 doesn ' t com py with X, Y, and Z. We didn't do that. We-

21 put in 70 pages of testimony, very detaile'd. This is

22 just not the case that he speculated about.

23 Fourth, I still don't exactly the LILCO

() 24 hearsa y objection that it is an improper way to do

25 proceedings by cross examination.
,

O-
,
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() 1 Finally, both LILCO and the staff seem to

2 construe your March 15 order to say that we did it

3 backwards somehow, that if we wanted to go to
{}

4 methodology, we had to do it through examples. Well,
,

5 the Board was pretty clear that we were directed to

6 address methodology, and then if we wanted to we could
t

7 then address specific examples. That is precisely what

8 we did. We addressed methodology in a general manner

9 through Section 3 and 4, and 7 and 8, and in Section 6.

10 I may have the sections wrong here. We addressed two

11 specific systems. So I think we were completely

12 consisten t with the order. Thank you.

13 JUDGE BRENNER: Do you see any different

O 14 perspective, and I will ask SOC the same question,

15 be tween your Contention 19B and the use of that same

16 testimony in the context of 7B?

17 MR. LANPHER: I personally do not. I think

18 there is very substantial overlap on those, and that is

19 ho w they came to b'e in effect melded together in the 7B

20 testimony , and as I said earlier, it really came to

21 f ruition in the deposition where these things really

22 stood out.

23 JUDGE BRENNER: There is no doubt there is

(~~\
\_/ 24 substantial overlap. I think the concern is that cross

25 examining it from the context of 7B they might, to use

I
i

l
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-( )) 1the ve rnacula r , to be sandbagged later in the findings

2 if they were not given a later opportunity.to consider

3 whether to cross examine in a possibly different context

4 of SOC 192, and I guess to put it more directly trying

5 to determine whether there would be any different

6 findings filed by the intervenors on your 19B or the

7 overlap , not only is substantial but-in essence is

8 total, and the findings would be filed through the lens

9 of 7B, if you will.

10 MR. LANPHER: Judge Brenner, I doi 2't know what

11 the impact would be on filings, but the cross

12 examination goes to facts, what is asserted there.

13 JUDGE BRENNER: You have got &o think about

O 14 your findings every step of the way when yot are cross

15 examining.

16 MR. LANPHER: Well, that is right, but you are

17 f undamentally conf ronted with the f acts wh ich atu
1

18 asserted in the testimony, and you really need to

19 add ress those . I don't understand how,there is any

20 prejudice at all to LILCO or the staf f in conf ronting

21that portion of the testimony. I think it'is clearly

22 relevant and proper under 78. I think it also is

23 relevant and proper under 19B.

() 24 JUDGE BRENNER: You could not give me an

25 answer that 'there are no distinctions Trom 19B and 7B.
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(~)s 1 I am not criticizing you.s_

2 Mr. Ls tham. ,

3 MR. LATHAM: There are no distinctions. What{}
4 we are doing is, Mr. Reverley has often suggested to

511tigate what it is that is important to us, and it

6became clear, particularly through the discovery and the

'/
-

7 d eposition , that the two issues were inseparable, and

8 that is why it has been presented in this fashion.

9 JUDGE BRENNERs Of course , f or the record , a s

r10 we all know, 19B is SOC's contention rather than the

11 county 's, although the county would have been entitled i

12 to ask questions on it had it been put in separate
!

13 testimony.

-

Mr. Irvine. |j ' 14

15 MR. IRWIN: Judge Brenner, in view of SOC's

16 version that there is no difference with respect to the

17 filings of 19B and 7B, we have moved to strike 19B, and

18 ve are prepared to subsequently cross examine on 7B and

19 do the whole thing' today.

20 JUDGE BRENNER: You mean --

; 21 MR. IRWIN: Strike 19B as a contention. Yes,

I

22 sir .
.

23 JUDGE PRENNERa We will think about it, but I

( 24 aa not inclined to go that last step, although I can,

!25 understand why you would be inclined to.

O
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() 1 MR. IRWIN: Well, our problem is, there is no

2 dif ference in the two contentions, or approximately the

r~3 3 same. If there is a difference, we would like to have
V

4 time to think about it and find out whether there is a

5 possibility of prejudice f rom not having had the

6 opportunity to do it, to use a metaphor again, to look

7 at it through the lens.

8 MR. LANPER: Judge Brenner, one thing comes to

9 mind to me. The LILCO staff obligation to address 7B in

10 testimony, the scope of that testimony is going to be

11 determined at least in part by future rulings of the

12 Board. The scope of the 19B testimony is not so

1311mi te d . So that distinction, I think, would bear
;

O 14 against this latest motion to strike.

15 JUDGE BRENNER: You have got the order a

1611ttle dif f erent, and I alluded to tr c uhen you

17 mentioned it in your earlier remarks, ae i the reason I

18 am clear on this is, we are contemplating doing it among

19 ou rselves , the Board doing it the way you think it is

20being done, but if you look at our prehearing order,

21 LILCO and the staf f are required to go ahe'ad, including

22 responding to the examples that you use without any

23 further word from the Board. That doesn't mean we might

() 24 not necessary supply some further word, and it doesn't

25 mean that we are stopped from requiring more. In fact,

O
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rm() Iwe expressly indicated that the contrary night be the

2 case, af ter the testimony. We did that to relieve

' 3 ourselves f rom necessarily having to issue a ruling on
,

41t in what became a relatively short time frame after

5 the filing of the testimony.

6 It occurs to me at lesst, and the Eoard will

7 talk about it, that 19B as a contention is a somewhat

8 more detailed sta tement of the concern of the safety

3 classification problems, and the reference to it in 7B,

10 although through the pre-e xisting contention 19B and

11 also through the testimony, we now better understand

12 wha t that reference means, but we are not inclined to

13 strike it. You've got t he statement of SOC as to their

O 14 in tention a nd perspective. We will think about it.

15 Is there anything else on the motions at this

16 ti me ?

17 M R. RAWSON: Mr. Chairman, I just wanted to
r

18make one final comment. It seems to me that the most

19important disagreement that has been discussed this

20 morning is with respect to what the Board meant in its
'

21 order rela ted to the contentions and as it relates to

22 the question of the extt? systems. What it comes down

23 to is that the staff at least views the prefiled

! () 24 testimony as having already gone into the system by

! 25 system analysis. The staff views the Board as having
,

(
!
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1 precluded its order. The intervenors obviously

2 disagree, and it seems to the staff that it is an issue

3 that has to be resolved.

O
4 JUDGE BRE.NNEPs I kind of though t we have to

5 decide that , too.

6 Let's go off the record.
,

7 (Whereupon, a discussion was held off the

8 record.)

9 JUDGE BRENNER: Back on the record.

10 We will recess for lunch at this time. It is

11now a little after 1:15. We will come back at 2:30.

12 (Whereupon, at 1:15 p.m., the hearing was

13 recessed , to reconvene at 2:30 p.m. of the same day.)
'

O 1,

15

!

16

I17

18

19 -

-
:

20

*

21
,

22

23

O 2. 3
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O
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.

() 1 AFTERNOON SESSION

2 (2:37 p.m.)

4

3 JUDGE BPENNER: Back on the record.
J

4 We are prepared to make a ruling on the

5 motions at this time. As we indicated this morning, we

6 were not sure tha t we would be in that position, but we

7are.

8 We're going to deny the motions and not strike

9 any of the testimony. I imagine the best way to discuss

10 cur reasons would be to divide them according to each

11 asserted basis in the motions.

12 With respect to -- in no particular order of

13 importance, I should add. With respect to the legal

14 argument basis asserted most prominently by the Staff,

15 but also alluded to in at least one context by LILCO's

16 mo tion, we find that the subject of this testimony

17 necessa rily involves the analyses required to reasonably

18 assure compliance with the general design criteria.

19 That subject invol.ves more than a little overlap between

20 the legal, regulatory and technical areas.

21 In short, we're not talkinc abou't a pure legal

22 rule. It is pertinent and in fact helpful to get the

23 views of Intervenors' witnesses on the technical

() 24 analyses that they believe is required by the general

25 design criteria in the context of their testimony and

O
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() 1their arguments as to what the proper regulatory context,

2 should be.

(g 3 In fact, this is better than waiting for the
U

4 findincs to get that context. Where the controversy ,

5between the parties in part ends up revolving around

6 diff erent interpretations or applications of the general

7 de sign criteria , it is better to understand and focus on

8 that now at the hearing, because better more, more

9 f ocused questions can be asked of the witnesses.

10 Another asserted basis for the motion, which I

11 will loosely term the too many examples objection, this

12 was the closest call. And it is possible, not

13 necessa rily probable but possible, that if we had more

{N
14 time with the motions and the testimony portions of the

15 testimony here might have been stricken. However, it

16 clearly would not have been all the portions that were

17 put forward under this, that were cited by the Staff and

18 LILCO under this argument.

19 On balance, although there may have been a

20 violation of limitations of examples set by the Board,

21the testimony objected to is relevant and 'in that

22 context we decided to liberally construe the limitation

23 th at we had imposed. For one thing, the examples going

n(,) 24 to alleged examples cited in the testimony, going to

25 improper safety classification would be admissible under
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() 1 contention 19P anyway, and for the reasons we have

2 discursed can just as well arguably better be tried

3 togather with 7B, particularly given the clarification

4 of f ered by SOC.

5 'Je agree wi th the county tha t there is a

6 distinction between the more detailed use of the two

7 systems in their testimony and that is closer to what we

8had in mind in setting the three examples on the one

9 hand and a reference to other examples on the other

10 hand , in the necessary context of discussing the

11 me thodology , such as the argument that the emergency

12 op eratin g procedures should be analyzed to ascertain

13 wh ether the review has been done properly in the FSAR by

14 LILCO and their reliance thereon by the staff.
!

15 However, the distinction is not always clear

16 and it is not always as nice a distinction as county's

17 counsel would like for the sake of his argument. In

18 particular,- the examples around page 35 and 36 of the

19 testimony f all in between the extremes that he talked .

20 ab ou t. That is, the example of turbine control and --

'

21 I' m sorry , the feedwater control and turbine bypass.

22 But even there, the reference is more of a passing one

23 than the more detailed systematic analysis which had

(') 24 been the thrust of our limitation of the three

25 ex a mples .

O
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() 1 In deciding to liberally construe the

2 examples, we were taking into account that it would be

3 very difficult to discuss the methodology meaningfully

4 enough to get the point across without the use of other

5 examples.

6 On balance, we're interested enough also in

7 the two examples cited to look at the other examples

8 that are being used in the context, and that has

9 af fected cur judgment also.

10 In terms of what might be required on

11 response, it would be premature for us to assure -- in

12 f a ct , we explicitly did not assure -- Applicant and the

13 Staf f that they do not need to deal with those other

14 systems, and we recognize that as a detriment to them,

151f you will, in the fact that the testimony by the

16 Intervenors is going beyond the two examples.

17 However, the extent to which they have to
I

18 discuss the two examples will turn on the context in

19 which it was used in the testimony and perhaps the

20 cr os s -e xa m i n a tion . There is, as we said, something to

21 be said for the distinction, although it l's not a clean

22 one, between using the examples in the necessary context

23 of discussing the methodology, as opposed to focusing on

() 24 a particular system.

25 Mr. Erwin, if I may say, put it nicely when he

O('N
*

!

!
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() 1 discussed the analogy or metaphor to the pipeline

2 problem and proceeding f rom the direction of the

3 examples to the methodology or the other way around.

4 Candidly, we had contemplated more of the other

5 direction than we see in the testimony. But as I said,

'

6 now that we see the context of that direction we think

71t would have been very difficult to go th e other way.

8 In f act, it might have been subject to the complaint

9 that it was just too general to g ra pple wi th .

10 But we also feel that LILCO and the Staff is

11 assisted by the fact that we have staggered the

12 testimony filing da tes on this ma tter purposef ully. In

13 addition , there is always the opportunity for rebuttal

O 14 testimony , although in this instance we had contemplated -

t

15 the rebuttal by the staf f and LILCO would come in along

16 with the direct, and that is our ruling now unless

17 there's a need to reconsider that by a motion granted a

18 pa rty .

19 One of the other grounds for the motion to

20 strike was that there is an insufficient tie-in or

21 articulated nexus between some of the discussion in the
4

22 analysis of the Shoreham plant, more particularly the

23 discussion of multiple f ailures, and the discussion of

f () 24 the other plants. We think the tie-in is sufficiently

25 apparent so that the testimony not be stricken.
|

| /](/ ;

? |

|
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() 1 We are not grading the draftsmanship of every

2 piece of the tastimony here, and if in some cases it

3 3 might have been useful in the final gloss of preparation
(V

4 of testimony to add a sentence or two to the effect that

5 these f ailures have not been taken fully into account

6 for Shoreham, that might have been nice but it doesn't

7 add anything to what the necessary implication of the

8 full context of the testimony is.

9 In other words, we think that asserted tie-in

10 was clear. To the extent you think the tie-in, although

11 asserted is not made, that we would consider on the

12 weight of the testimony.

13 Similarly, with respect to the conclusions,

14 the con ten tions, in fact the original pairs of

15 contentions and the contentions as they were redrafted

16 by the Board, necessarily were tied to whether or not

17 the cited general design criteria were met. There is a

18 noted paucity of discussion of the particular context of

19 those criteria until you get to the conclusions. That

20 doesn't mean the conclusions should be stricken and
.

21 we 're not striking them.

22 But it may well mean that there is no tie-in

23 to the requisite basis for those conclusions. And if,

() 24 af ter the proof is in, the findings supported by the

25 record theoretically could be, from the point of view of

I
I /~N

\s
|

!
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() 1 LILCO and the Staff, that the discussion as to the

2 witnesses' disagreement with the approaches taken by the

3 Staff and LILCO were not properly tied into showing why{}
4 the general design criteria were not met, that would be

5 fine f or the findings.

6 On the other hand, LILCO -- I'm sorry -- the
,

7 county and SOC can argue on the basis of the record as

8 to where they made that showing.

9 Another subset of the tie-in and therefore

10 relevance argument would be the unresolved safety issues

1117 and 47. They are clearly relevant to the contention,

12 one of them moreso than the other, but n ev erth eless

'

13 relevant. The fact that A-47 was not specifically citeds

141n the contention does not preclude its use in the

15 evidence going to wa rd that contention.

16 So it is relevant. The tie-in is there along

17 the lines I just discussed. It is the necessary

18 im plication that this unresolved safety issue has not

19 been resolved for Shoreham, among other plants. And it

20 would be incumbent, Loth under our obligations pursuant

21to North Anna, which applied River Bender to operationg

22 procedures , and also to this matter in controversy, for

23 LILCO to shoulder the burden of proof on why the !

() 24 licensing of this plant can go forward in the interim

25 while that issue is g-nerically unresolved along the

(~)S ,

\_ ,
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() 1 guidelines of North Anna.4

2 The argument to strike the discussion of

"

3 methodologies f ails simply because it was a part of the

4 contention. Again, we drew the distinction, in

5 admitting the contention as redrafted, between the

6 argument that because you haven't employed o th e r

7 potential methodologies that does not nean you have per

8 se violated regulations -- nevertheless, it is cren on4

9 proof to assert, A, that the general design criteria are

10 not met, and B, these other methodologies in our view

4

11 would meet them.

12 If there 's an insuf ficien t tie-in between the

13 application of the other methodologies and meeting the

14 general design criteria in this testimony, that too

15 would go to the weight.

16 The hearsay objection fails to result in the

17 striking of any material, for two reasons: Firstly,
4

18most of the documents as to which hearsay is asserted in

19 the Board's view would come under Federal Rule 703 as

20 f acts or data of the type reasonably relied upon by
~

21 experts in the nuclear field in forming opinions or

22 inf eren ces. The material in that sense, or the staff

23 tachnical documents, the reports in the industry and so

() 24 on , the weight varies between them.

25 And I think I have concluded that that was the

'

C)
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() 1 full purpose of the Applicant in raising that objection,

2 to get th a t purpose from the Board, and if that is the

~

3 case they have that statement.

4 Obviously, the contents is going to be

S important, and if the testimony has nothing in it other

6than a reference to a document somewhere which is some

7 general description of something, that is not going to

8 have much weight.

9 If LILCO had pursued somewhat more vigorously

10 two or three of the examples on hearsay, we might have

11 stricken them, but it would have been just an academic

12 exercise , because we see no distinction between what I

13 am about to state as to those examples and actually

14 striking them, and what I am about te say is they have

15 no weight in and of themselves, and that would be the

16 "Inside NR C" and the weekly information report. If that

171s going to be the only basis for the discussion, as

18 opposed to a starting point for a further discussion of

19 the actual issues in it, then that weight clearly is not

20 worth anything.

'

21 Kind of a mixed example of something that

22 would have little weight, because it is a combination of

23 hearsay and also just too broad a reference for

() 24 reasonable confrontation, is contained in that list of

25 hearsay documents, and it is the one on page 15, line 17

O
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() 1to 21. The basis for the statement by the witness -- it

2 in not a quote -- is a NUPEG. But all the statement by

'

3the witness states is: "Other examples of,{}
4 multiple-f ailure accidents are described in a review of

Slicensee event reports occurring between 1976 and 1978

6 prepared for the ACRS." References, other sections of

! 7 the testimony and the NUREG.

8 Now, to the extant that other sections of the

9 testimony clearly discuss this, those sections stand for

10 th em selves . I cite this as an example. If this was the

11 only reference for this in the testimony, then it

12 clea rly is not worth anything. I am not saying it is,

13 because there is also the cross-reference to the other

O 14 testimony.

15 In discussing some of these documents which
.

16 form the basis for the hearsay objection, while the

17 Board has f ound tha t generally they are of the type

18 re ason a bly relied upon by experts in the nuclear field,

19 that doesn 't necessarily answer the question as to

20 whether a reasonable expert would rely solely on the
'

~

21 portion used if it is out of context to the point of

22 miscon struing the meaning.

23 But that too is a matter for the

) 24 cross-examination rather than for striking , and would

25not go normally to the substance of the testimony.

)v
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() 1 Off the record.

2 (Discussion off the record.)

3 JUDGE BRENNER: To conclude the ruling, if the-

4 Staff or LILCO think I ignored any of their seriatim !

:

511sted bases, perhaps we ought to consider that at this

6 point. But I believe we covered them all.

7 MR. IRWIN: I believe so.

8 M R . R A'4 S O N : We believe you have covered then

9all.

10 JUDGE BRENNER: I thought we were going to

11 rearrange things. We are prepared to go ahead with the
L

12 witnesses.

13 MR. LANPHERs Can we go off the record?

14 JUDGE BRENNER: Off the record.

15 (Discussion off the record.)

16 (Recess.)

17 JUDGE BRENNER I'll ask the witnesses to ,

18 stand a t this point.

19 Wh ereu pon , *

20 RICHARD B. HUBBARD

'

21 GREGORY C. MINOR

22 MARC W. GOLDSMITH

23 SUSAN J. HARWOOD,

() 24 called as witnesses by counsel for Intervenors, having
!

25first been duly sworn by the Chairman, were examined and
'

.

!
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() 1 testified as follows:

2 MR. LANPHER: For the record, Mr. Minor will

3 be the chief spokesman' for the panel, so I'm going to

4 address my questions to him.

5 JUDGE BRENNER: Ferhaps you could identify

6them first, from left to right or right to left.

7 MR. LANPHER: All right. Why don.'t we start

8up closas: to the Board. Could you each identify
i

9 yourselves.

10 WITNESS HUBBARD: Richard B. Hubbard, MHB

11 Technical Associa tes.

12 WITNESS MINOR: Greoory Hinor, MHB Technical

13 Associa tes .
O
\/ 14 WITNESS GOLDSMITH' Marc Goldsmith, Energy

15 Research Group, Inc.

16 WITNESS HARWOOD: Susan Harwood, Energy

17 Research Group, Incorporated.

18 DIRECT EXAMINATION

19 BY MR. LANPHER:

20 0 Lady and gentlemen, do you have in front of

21 you a document entitled " Prepared Direct T'estimony of

22 Ma rc W. Goldsmith, Susan J. Harwood, Richard B. Hubbard,

23and Gregory C. Minor on behalf of Suffolk County and the

() 24 Shoreham Opponents Coalition Pegarding Con tention 7B"?

25Mr. Minor, if you could answer.
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()'

1 A (WITNESS MINOR): Yes, we each have one copy

2 of it.

3 0 Mr' Minor, do you have any additions or.

4 corrections to this testimony?

5 A (WITNESS MINOR): Yec, I do. I would like to /

Bread several corrections into the record if I may,

7 starting on page 1, footnote 1 at the bottom of the

8page. At the bottom of the page where it stops at the |

|
9 number IV, Roman numeral IV. After Roman numeral IV I

l|
10 in sert "V( b ) ," that is, Roman numeral V, letter (b),

11 comma , and then the rest of that line remains the same.
:

12 The next line, were it says "Section V," that |
.

13 should read "Section V(a)." And the name should be

14 "S .J . Ha rwood . " The "G" should be a "J."

15 In the next line, where it says "Section IV,"

j 16 Boman numeral VI, it should say "Section VI(a)." The
|

17 rest of the line remains the same.'
,

18 And insert below that Roman numeral VI, letter

19 ( b ) , and the authors are "G.C. Minor /M.W. Goldsmith."

20 JUDGE BRENNER: Mr. Lanpher, you said somebody

21 would be making these up on the copies for'the record?

22 MR. LANPHER: Yes, the changes are being made

23 on that copy right now.

() 24 WITNESS MINOR: Turning now to page 3,

25 footnote 3, line 4, after "Part 50" delete the word

O
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,m

(_) 1 "would . "

2 Turning now to page 12, near the top of the 1

3 page , line 5, where it says "Applicsnts" it should be

4 singulars delete the "s".

5 On the next page, page 13, footnote 17, the

6 page number is incorrect. It should be page 507 instead

7of pace 18 as it is listed there.

8 Turning now to page 27, line 12, that is the

9second line on the second full paragraph, the word

10 " involved" should be " involves" on the end. So add an

11 "s " .

12 Turn now to page 32. On the line at the top

13 of that page which says that "emergenc procedures (SP,

14 so on ) ," that line should be deleted. It is redundant

'

15 to the same line on the previous pace.

16 Next on page 35, in the fourth line up from

17 the bottom of the page, delete the word "n ecessarily."

18 On the next page, page 36, the'second and

19 third lines from the top, delete the phrase within the

20 commas which says "like the main turbine and supporting

21 turbine generator auxiliaries." The rest of the

22 sentence remains intact.

23 Turning to page 38, this is the sixth line up

A)(_ 24 from the bottom of the page. The first word on that

- 2511ne says " described", it should be " discerned."

O
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/^T 1 Next we turn to page 43. Four lines up from
O

2 the bottom of the page, where the sentence starts,

3 " Temperature compensa ted". Insert ahead of that "The

O 4 BWR level measurement systems, in general, employ" and

5 then continue with " temperature compensated and/or".

6You are adding the "/or" after "and". Continue with

7 "uncompensa ted reference legs," period. Delete the

8 words "are em ployed ".

9 Does anybody need that repeated?

10 BY MR. LANPHER: (Resuming)
.

11 0 Why don't you repeat that one?

12 A (WITNESS MINOR): This is page 43, the fourth

1311ne up from the bottom. Insert ahead of the word

( 14 " temperature" "BWR level measurement systems, in

15 general, employ" and then continue with " temperature

16 compensated and", add "/or". Continue with

17 "uncompensa ted ref erence legs," insert the period af ter

18 " legs" and delete the words "are employed".

19 Turning to page 45, approximately the middle

20 of the page, line 13, where it says "this common event",

21 delete the word " common".

22 Turning to page 52, the last footnote on that

23 page , page 52, footnote 52, should be "Rogovin" instead

() 24 of " Ibid." The page reference is correct.

25 Turning next to page 66, footnote 70 is ;

O
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1 incorrect. That entire footnote should be deleted and

2 replaced with "ACRS letter to NBC, January 8, 1982."

3 And one final correction, on page 75. The
,J >

4 third word from the end should be "the" instead of

5 "h e" .

O That completes the corrections.

7 Q Mr. Minor, does the testimony, the 7B

8 testimony you ref erred to, have six exhibits attached

9 thereto?

A (WITNESS MINOR): Yes, it does.10 -

11 0 As corrected, is tha t testimony true and

12 c'orrect to the best of your knowledge? I would like
I

13 each of you to answer.

14 A (WITNESS MINOR): Yes.

15 A (WITNESS HUBBARD): Yes.

16 A (WITNESS GOLDSMITH): Yes.

17 A (WITNESS HARWOOD): Yes.

18 Q Mr. Minor, do you have in front of you a

'

19 document entitled " Professional Qualifications of

20 Gregory C. Minor"?

21 A (WITNESS MINOR): Yes, I do.

22 O Do you have any additions or corrections to

23 that document?

24 A (WITNESS MINOR): Yes. I'd like to add two

25 additional publications, which would be numbers 25 and

O
'
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{'; 126 on page 6. The first, number 25, the title: " Systems

2 Interaction and Single Failure Criterion, January 1981,

3 prepared for Swedish Nurlear Power Inspectorate (SKI)."

O
4 0 Could you go a little slower?

5 A (FITNESS MINOR): I'm sorry. The la st part of

6 that was " prepared for Swedish Nuclear Power

7 In spectora te (SKI) . "

8 Item 26, t) le " Systems Interaction and

9 Single Failure Criterion , Phase Two Report, February

10 1982, prepared for Swedish Nuclear Power Inspectorate

11 (SKI)," the same as the previous.

12 0 As corrected, are your professional

13 qualifications true and correct to the best of your

14 knowledge?

15 A (WITNESS MINOR): Yes, they are.

16 0 Mr. Hubbstd, do you have a document in front

17 of you entitled " Prof essional Qualifications of Richard

18 B. Hubbari"?

19 A (WITNESS' HUBB ARD): Yes.

20 0 Does that contain eight pages?
.

21 A (WITNESS HUBBARD): Yes.

22 0 Do you have any additions or corrects?

23 A (WITNESS HUBBAPD): Yes, I have one addition.

() 24 On the eighth page, on the list of publications and

25 testimony, an item number 29. The title is " Systems |

|

.
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|

1 In teraction a nd Single Failure Criterion."

| 2 JUDGE BRENNER: Is this going to be one of the
|

| 3 same references?!O
4 WITNESS HUBBARD: Yes, it is.

5 JUDGE BRENNER: Why don't you just reference

6 the number that Mr. Minor gave and on the insert we'll

7 have it fully written in.

'
8 WITNESS HUBBARD: It's number 27 of Mr.

9 Minor's I believe.

10 BY MR. LANPHER: (Resuming)

11 0 Thank you. Are there any other corrections or
i

12 additions ?

I
13 A (WITNESS HUBBARD): No, sir. |

A
V 14 Q As corrected, are your professional

15 qualifications true and correct to the best of your

16 k n o wledge? ?

17 A (WITNESS HUBBARD): Yes.

18 0 Mr. Guldsmith, do you have a document in front

19 of you entitled " Prof essional Biography of Marc W.

20 Goldsmith"?
.

21 A (WITNESS GOLDSMITH): Yes, I do.

22 0 Is that 12 pages long?

23 A (WITNESS GOLDSMITH): Yes, it is.

to 24 o ooroun ve ar aattioa=orcorrectiea -

25 sir?

)
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I

1 A (WITNESS GOLDSMITH): No, sir.

2 O Is it true and correct to the best of your

3 knowledge?

O '

4 A (WITNESS GOLDSMITH): Yes, sir.
.

5 0 Ms. Harwood, do you have a document in front

6 of you entitled "The Professional Biography of Susan J.

7 Harwood"?

8 A (WITNESS HARWOOD): Yes, I do.

9 0 Is that a three page document?

10 A (WITNESS HARWOOD): Yes, it is.
-

.

11 Q Do you have any additions or corrections?

12 A (WITNESS HARWOOD)4 No, I don't.

13 0 Is it true and correct to the best of your

14 knowledge ?

15 A (WITNESS HARWOOD): Yes, it is.

16 MR. LANPHER: Judge Brenner, I would move that

17 the 7B testimony of these witnesses, together with the

18 four sets of professional qualifications, be bound into

19 the record as if r'ead.

20 JUDGE BRENNER: You are including the
.

21 ex hibits ?

22 MR. LANPHEBa The exhibits to the 7B

.23 testimony , the six exhibits.

O .4 3voct 8at""ta- tet'= ae r it **ere re av

| 25 comments or objections, and then we'll talk about

!
0\

| O'

|
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f 1 putting it in for later reference. LILCO or Staff?

2 MR. ELLIS: Judge, subject to the motion we

3may -- subject to the ruling and subject to motions we

4 may make after cross-examination, we have no

5 objections.

6 MR. RAWSON: Judge Brenner, the same comments

7 would apply with regard to the Staff. We have no

8 objections at this time to the admission of the

~

9 ma te rials.

10 JUDGE BRENNER: Generally, for efficiency I
.

11 have no objection to the way this that Mr. Lanpher --

~

12 MR. LANPHER: I couldn't hear you.

13 JUDGE BRENNER: Generally, for efficiency I

OV 14 have no objections to doing it the way you did, although

15 logically it might be best to identify the

16 qualifications as the first set. But if any party is

17 going to ask for voir dire, they should make that known

18 a nd we'll discuss tra motion on the qualifications

19 fi rs t . '

20 In the absence of objection, we'll do it this

21 w ay for ease of reference and pagination in transcript

22 pa ge s. Let us bind the professional qualifications in

23 a t this point.

O 24 trae aocu eate rererrea to the t te e=t or

25 professional qualifications of Messrs. Hubbard, Minor,

O I
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-

1 JUDGE BRENNERs Now, starting a new transcript

2 page, so we have a different number for reference and
.

"

3 pa gina tion , thereafter we would bind in th e testimony

'

4 id en tified alona with the exhibits. We will not give

5 them separate exhibit numbers. The exhibits are for

61nternal reference within the testimony and they are

7 bound in as part of the te stimony .

8 (The document referred to, Prepared Direct

9 Testimony of Marc W. Goldsmith, Susan J. Harwood,

10 Richard B. Hubbard, and Gregory C. Minor on behalf of

11 Suffolk County and the Shoreham Opponents Coalition

12 Regarding Contention 7B, followss)
; !

13

14

15

16

17

18

'

19

20

21

22

-23

O 24

25

O
|
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(} 1 MR. LANPHER: Judge Brenner, this panel is

2 available f or cross-examination.

3 JUDGE BRENNER: LILCO?
O

4 CROSS-EXAMINATION

5 BY MR. ELLISs

6 Q Good afternoon. My name is Tim Ellis. I'm

7 here on behalf of the Long Island Lighting Company. I

8 believe I --

9 JUDGE BRENNER: Off the record.

10 (Discussion off the record.)

11 JUDGE BRENNER4 We 're' back on the record.

12 We're going to interrupt cross-examination

13 very briefly. I want to indicate, as the parties know,

( 14 tha t the summary outline that we have required at the

15 beginning of the testimony, either at the beginning or

16 somewhere proximate to the cover page, is bound in for

17 convenience and was required for the Board's

18 con venience , but is not considered part of the

19 su bsta n tiv e testimbny.

20 It may not be cited for any factual findings,

21 and therefore should not be numbered as part of the

22 testimony, and in fact it is not so numbered in this

23 testimony.

() 24 In addition, I had indicated thst the parties

25 would be permitted an opportunity to allow the witnesses

O
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() I to briefly orally summarize the testimony if they

2 desired to do so, for the benefit of members of the

3 audience primarily. But I would like the summaries to

4 be brief. The summaries can be cited for facts, since

5 they 're coming f rom the witness a t this point on the

Brecord who are under oath, but they had better be

7 summaries and not new information.

8 Do you want to do that wi th this panel?

9 MR. LANPHER: Judge Brenner, I would like

10 to --

11 (Discussion'off the record.)

12 JUDGE BRENNER: Mr. Lanpher?

13 MR. LANPHER: Mr. Minor would like to briefly

14 summarize the con tention 7B testimony, Mr. Brenner.

15 WITNESS MINOR: Suffolk County and SOC contend

16 that LILCO has not adequa tely classified or analyzed

17 st ru ctu r es , systems and components of Shoreham which are

181t porta n t to safety and thus does not meet the NRC's

19 general design criteria. The evidence of' deficiencies

20in LILCO's methodology and implementation of

21 classification is provided in this testimony by means of
L

22 a review of several major areas.

23 First we reviewed LILCO's identification of

() 24 sa f e ty-rela ted structures, systems and com ponents

25 contained in FSAR Table 3.2.1-1, commonly referred to as

() '

|

l
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(-)/ Fthe 0 list. Next, the components called for in the

| 2 Shoreham emergency operating procedures were compared

3 with those called for in the analysis of design basise~

4 accidents in the FS AR , and the classification of these

5 components in the Q list was also investigated.

6 Finally, we reviewed examples of systems that'

7 f a iled to satisfy applicable classification criteria or

8 are susceptible to systems interaction problems.

9 To put it another way, there are two

10 viewpoints one could assume in reviewing adequacies of

11 LlLCO's classification and treatment of systems

12 im po rta n t to safety. You can look at it in the broad

13 approach ~ to see if the methodology is adequate overall

14 or yo,u can look a t it in depth to see if the adequacy is.

15 adequate in a particular system.

16 We looked at it in a broad or horizontal slice

17 by reviewing several examples of the results of LILCO's

18 classification methodology , to look for consistency,

|
19 adequacy and compllance with LILCO's own stated

'

20 regulatory basis in the present methodology. We

21 reviewed LILCO's Q lists, as I mentioned,"for
|

I
.

' 22 consistency with regulatory bases. We reviewed the'

|

'
- c' 23 EOP's and compared chapter 15 analysis to the 0 list to, ,

( d/
'' "

)l: 24 see if there were3 consistencies with the requirements
.

.h ' 25 for equipment included and its classification.
- - , ,

?

',-(_)"
.

"<7

" -

,m

P js

.t

'
ALDERSoN REPORT'NG COMPANY,INC,

400 VIRGINIA AVE., S.W WASHINGTON, D.C. 20024 (202) 554-2345



1118

|

' {} 1 Regarding the completeness of LILCO's
t

2 methodology , we looked at systems which were not

3 included in the Q list, and also, for completeness, we

O 4 reviewed the inclusion of resolution of applicable

5 unresolved safety issues.

6 In addition, in this broad view we reviewed
t

7 inclusion of multiple failure accidents to see if ther

8had been included in LILCO's methodology. And in |
i

9 addition to those items, we also looked at whether they
i

10 had used the latest methodology in the occurrence

11 techniques.

12 Next we looked at the vertical slice of their

13 me thod olog y for classification and treatment of systems,

14 where we took two specific systems. The first of those
,

15 systems was the water level measurement system, and we

16 vent into those in depth to see if there were examples

17 where systems interaction may impact the safety of the

18 plan t and/or the classification of components, and

19 reviewed how LILCC'had considered these.

20 The second example was the re vie w of one

'

21 particular system, the standby liquid control system, to

22see if it was adequately and consistently classified per <

23 the criteria which LILCO stated was their basis.

() 24 Our findings are included in our testimony and

25 m a y be summarized as follows: The Shoreham

f~) \(/
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( })
1 classification system is not consistent with the GDC or

,

2 even with the regulatory guides upon which it allegedly |
|

.
31s based. The E0P's direct operators to utilize

4 equipment which has not been classified or qualified

5 commensurate with the functions performed. The problems

Sof systems interactions have not been systematically

7 analyzed, as exemplified by recent water level indicator

| 8 problems.

I
9 And LILCO has failed to supplement its

l 10 analysis with alternative methodologies which rould

11 assist classification of equipment and identifying
4

'

12 adverse systems interactions.

I 13 tie have each authored different sections of

14 this testimony as primary and secondary authors, as we

15 described in footnote 1 on page 1. But we have reviewed

16 and commented on each other's sections. So others may

'
17 want to speak- on issues where they are not specifically

1811sted as authors.

19 Thank you.

20 MR. LAVPHER: Judge Brenner, that completes
; -

21 the summary.

[ 22 JUDGE BRENNER: Mr. Ellis, I~ apologize for the
.

23 interruption in your sequence. Before you begin, I

() 24 indicated earlier we would stop the testimony at

25 approximately .4a 00 o' clock to do the Board announcements

O
I
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1of information that we wanted, and also possibly

2 miscellaneous rulings, although we might carry that

3 over.

O
4 Let's instead vary that somewhat and go on

5 with the testimony until approximately 4430, then not

6 ad journ for the day but interrupt the testimony with

7 miscellaneous matters and pick up the testimony again

8 tomorrow morning. We'll reconvene tomorrow at 9:00

9a.m.

10 Mr. Ellis?

11 MR. ELLIS: Thank you, Judge.

12 CROSS-EXAMINATION -- RESUMED
'

13 BY MR. ELLIS4

() 14 0 Again, my name is Tim Ellis. I am here today

15 on behalf of the Long Island Lighting Company. I think

16 I met three of the four of you, and I will be asking you

17 qu estions . I will direct questions to a specific

18 witness and I would be grateful if that witness would

19 answer only if the' question is directed to you.

20 (Discussion off the record. )
,

21 BY MR. ELLIS: (Resuming)

22 O Again, I'm going to continue. I will address

23 questions to individuals and I would be grateful if you

() 24 would answer, and the others not, when I direct it to

25 individuals. And I would assume there's no consultation

O
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(} 1 among witnesses when the question is directed to you.

2 First, Mr. Hubbard --

- 3 MR. LANPHER: I would like to object to that

V
4 instruction, Judge Brenner. We put on a panel because

5 they jointly sponsored this te stimony. And in these

6 proceedings there's of ten consultation among witnesses

7 to try to get the best possible answer. We're not here

8 to try to trick witnesses. If they want to consult, I

9 think they're absolutely entitled to consult among

10themselves.

11 JUDGE BRENNER: We'll modify somewhere between

12 the two approaches. Normally, in the absence of a

13 requiremen t of the questioner, the panel may consult.

( - 14 If the questioner would like the privilege of directing

15 his question to a particular witness for that witness'

16 answer, we will honor that initially. After that

17 witness either answers the question or indicates that he

18 or she cannot answer the question, other members of the

19 panel are free to add to the answer. That is the

20 procedure we 'll follo w.

|
21 BY MR. ELLIS: (Resuming)

|

22 0 Mr Hubbard, I'd like to begin and ask you I

1

23 whether you can tell me, please, whether you were

() 24 retained by the county or by SOC?

25 A (WITNESS HUBBARD): I am appearing here today

|
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1 for the county.

2 Q All right. Mr. Minor, were you retained by

3 the county or by SOC??

(>
4 A (WITNESS MINOR): The testimony, as it states !

S on the cover, is jointly responsive to the two

6 organizations. .

7 Q Mr. Minor, you are the executive of MHB, are ;

8you not? +

9 A (WITNESS MINOR)s Tha t is right. i

10 0 Was NHB retained by the county or SOC? t

11 A (WITNESS MINOR). MHB is retained by the

"

12 county and MHB has also provided consulting services to

13 50C .

'

14 0 So you've been retained by both the county and

15 SOC?

16 A (WITNESS MINOR): In different roles, yes.

17 0 In connection with 7B, are you retained by
,

18 bo th ?

19 A (WITNESS' MINOR): This testimony was prepared
4

20in concert with both attorneys. We talked with both
'

21 attorneys along the line as we were preparing this, and

22I cannot say that it is one more than the other.

23 0 I didn't ask whether it was one more than the

O 24etaer- 1 $==* xea he r = ere ret tae* dr-

25 A (WITNESS MINOR): I believe I answered that.

O
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1 0 You were retained by both SOC and the county
[}

2 with respect to 7B?

3 A (WITNESS MINOR): Yes. I believe I answered

4 tha t.

5 0 All right. Mr. Hubbard, you indicated you

6 were retained by the county. Given Mr. Minor's answer,

7 would you amend your answer to say that you were

8 retained by both the county and SOC?

9 A (WITNESS HUBBARD): I think I define
.

10 "re t ained" differently.

11 Q How do you define it, Mr. Hubbard?

12 A (WITNESS HUBBARD): I was thinking who I

13 billed my time to when I wrote my portion of this

() 14 testimony .

15 0 So was I, Mr. Hubbard.

16 A (WITNESS HUBBARD): And in that case, the time

17 that was charged to writing this testimony, my portion

18 of it was billed to Suffolk County. ,

19 0 How about you, Hr. Minor?

20 A (WITNESS MINOR): Is that the definition you

21 ha ve of " retained" for the purpose of this testimony?

22 0 Mr. Hubbard and I were in agreement on that.

23 MR. LANPHER: Judge Brenner, I'm going to

(') 24 enter an objection. I don't see how it is relevant.

25 MR. ELLIS: I think it is relevant, Judge, to

!

| 1
l !

I
'

'
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1 know on whose behalf he is speaking here today. I think

( 2 it is relevant to know what their perspective is in
!

3 terms of bias and other ma tters. And I think it is a

4 minor matter we could get over with quickly if the

5 answers would be quickly f orthcoming.

6 FR. LANPHER: Well, maybe some of your
,

7 terminology -- I mean, already there's been some

8 confusion on that. The testimony was submitted on

9 behalf of SOC and Suffolk County on the face of the

10 te stim ony . It would be proper for both groups.

11 JUDGE BRENNER: Mr. Ellis, I don't think it

12gets you very far. As I read it, you are talking about

13 qualifica tions, which --

() 14 MR. SHEA: Judge, I can 't hear you.
,

15 JUDGE BRENNER: I pointed out to Mr..Ellis, I .

16 don't see his side of this covered by the

17 cross-examination plan, unless I broadly construe a

18 te rm . If this is presumably for the benefit of the ,

1

19 Board, it is not getting anywhere. If you have only one
,

20or two more questions, I will allow it.

21 MR. ELLISs Judge, I won't pursue it if you

22 don ' t wan t me to pursue it. I understand that. But I

23 do intend to pursue issues that lead to bias, and I

() 24 would respectfully request that you interpret ';ha te ve r

25ve had on the cross-exanination outline to cover that.

ALDERSON REPORTING CCMPANY,INC.
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(} 1 May I just ask one more question with respect

2 to EIG7 It's the only one there.

3 MR. LANPHEas Can we cet clarification of what

O
4 he means by bias?

5 JUDGE BRENNER: I don't think we need a

6 clarification now.

7 I will let you pursue it, but I've given you

8 that preliminary indication.

9 BY MR. ELLISs (Resuming)

10 0 Mr. Goldsmith, would you tell me who you and

11 Ms. Harwood were retained by in preparation of 7B?

12 A (WITNESS GOLDSMITH): Yes. We were retained

13 by Suffolk County.

(} 14 0 Mr. Hubbard, in connection with your

15 cu rric ulum vitae, you added today " Systems Interaction

16 and Single Failure," which was done for the Swedish

17 Governmen t . That was dated January of '81; is that

18 co rrec t? Or was that the one done in February of '82?

19 A (WITNESS'HUBBARD)a Which is your question?

20 0 You added a study to the end of your

.

" 21 curriculum.

22 A (WITNESS HUBBARD): Yes.

23 0 Was that the one in '82 or '817

() 24 A (WITNESS HUBBARD): '82.'

25 0 Do you have a copy of that with you today?

j

!

!
!
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/~T 1 A (WITNESS HUBBARD): Yes, I do.
-V

2 MR. ELLIS: May we be furnished a copy of

3 that ?

O
4 MR. LANFRER: Sure. We can get him a copy.

5 But if he wants to pursue it we're going to have to make

'

6 a copy for everyone. There wasn't a subpoena to ask him

7 to bring it or anything. We have one copy here.

8 JUDGE BRENNERs Well, for starters make a copy

9 available to him.

10 Mr. Ellis, you didn't have to ask the witness

11 --

12 MR. LANPHER4 Do you want us to adjourn it and

13 ge t the copy?

() 14 MR. ELLIS: No, I meant if we could be

15 furnished one this evening.

16 Should I take these up? There ir one other I

17 vant to cover, Judge.

18 JUDGE BRENNER: One other document that you

19 want ? *

20 MR. ELLIS: Yes, sir, there was one other
'

21 document. If you wish I'll take it up with --

22 JUDGE BRENNER: I think that is the normal

23 proced ure . You know, it depends on whether the

() 24 witnesses say yes or no as to whether we can give him

25 the document. I don't want to consider it unless you~
,

ALDERSoN REPORTING COMPANY. INC, j
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1can't --
,

2 MR. LANPHEP: The NRC has a copy and maybe

3 they can make it available, too.

O
4 MR. ROSSIN. M r. Chairman, I do have a copy of

5the Swedish study that is being referred to and we can

6 mske it available.

7 JUDGE BRENNER: I don't want to clutter up the

8 record. We 'll handle those requests off unless there's

9 a problem.

10 Normally something like this should be handled

111n advance of today, except for the new addition which I

12 understand was just added today.

13 BY MR. ELLISs (Resuming)

() 14 0 Mr. Hubbard, have you ever been licensed by

15 the NRC to operate a nuclear power plant?

16 A (WITNESS HUBBARD): No.

17 0 Have you ever completed any simulator

18 site-specific training course on the operation of

19 nuclea r power plan'ts, a specific nuclear power plant?

20 A (WITNESS HUBBARD): No.

21 0 Have you ever completed or performed any

22 probabilistic risk analysis for a specific nuclear power

23 plan t?

() 24 A (WITNESS HUBBARD ): Yes.

25 0 Which one ?

|

!
I
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1 A (WITNESS HUBBARD): The Barsebaeck plant in i[
2 Sweden, the Kaorso plant in Italy. I was the co-editor

S of the Union of Concerned Scientists' critique of

O 4 W ASH-1400, and I also testified before the Risk

5 Assessment Review Group on WASH-1400 about pro ba bilic tic

Orisk assessment techniques. I have testified at the

7 request --

8 0 Mr. Hubbard, if I may interrupt, all I asked

9 was have you done any for a specific power plant?

10 MR. LANPHER: Co uld you let him finish his

11 answer.

12 MR. ELLIS: I don't think his answer was

13 responsive and I would move to strike those portions of

() 141t that are not responsive. My question was quite clear

15 and specific.
4

16 JUDGE BRENNER: Why don't we let him complete

17 the answer.

! 18 WITNESS HUBBARD: At the request of the German

19 Ministry of Research and Technology, I testified on risk

20 analysis for the German government. I also am the

21 primary author of a study for the Swedish ' Nuclear Power

22 Inspectora te on uncertainty in risk assessment

23 methodology .

() 24 So those are examples of what I have been

25 involved in, either utilizing probabilistic risk

.

O
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1 assessment techniques or in evaluating the use of
{

2 probabilistic risk assessment techniques.

L

| 3 BY MR. ELLIS: (Resuming)

(
4 2 Again, Mr. Hubbard, have you performed any

5 probabilistic risk analysis f or any specific nuclear

6 power plant?

7 MR. LANPHEE: Object. Asked and answered.

8 JUDGE BRENNER: No, he can pursue it on

9 cross-examina tion. The only reason I let the witness

10 finish the answer the first time is the witness would

11 have been entitled to answer no, but I have done these

12 studies, if that had been the answer, and he could have
-

13 gone on to that. And counsel can attempt to get a

( 14 closer answer to the particular question.

15 I might as well tell you now -- you're going

16to learn soon enough -- if you don't limit objections to

17 pe rtinen t things, the effectiveness of your objections

18 vill get diluted by the voluma. And in addition,

19 counsel examining,' I expect courteous beha vior f rom

20 counsel examining, witnesses to give proper answers;
~

21 unless it's getting to be a terribly overly long

22 ra mbling answer, in which case it may be necessary to

23 cu t in . But Mr. Hubbard was certainly nowhere near

() 24 th a t .

25 HR. LANPHER: Judge, my objection was that he
!

n
%J
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/~T 1 had answered the previous question and given two other
V

2 answers and gone forward on the answer that he has done

3 PR A 's for plants.
fs3O

4 JUDGE BRENNER: Well, you heard the ruling,

S and we will get a redundant answer if necessary. I

6 don't recall it precisely -- well, I remember a yes, but

7 I'm not sure it was modified.

8 BY MR. ELLIS: (Resuming)

9 0 Mr. Hubbard, would you like for me to repeat

10 the question?

11 A (WITNESS HUBBARD): Yes.

12 0 Have you ever performed any probabilistic risk

13 analysis f or a specific nuclear power plant in the

( 14 United States?

15 A (WITNESS HUBBARD): No.

16 O Apart from the Barsebaeck and Caorso plants

17 that you mentioned, have you ever conducted any

18 probabilistic risk analysis for nuclear power plants

19outside the United' States ?

20 A (WITNESS HUBBARD): Yes.

21 0 What, apart from those two?

22 A (WITNESS HUBBARD): I am sorry, I misspoke. I
,

23 vas thinking back to your previous question. I did do a

() 24 probabilistic risk assessment of Pebble Springs nuclear

25 plant, which is listed in my experience, but that was
I

I
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1 more in looking at factors that would go into such a
)

2 probabilistic risk assessment. So tha t would be

3 partially responsive to your previous question.

4 Q Are any of the plants that you have testified''

5you did probabilistic risk analyses for in your Europe,

6are any of those BWB's?

7 A (WITNESS HUBBARD): Yes.

8 0 Which ones?

9 A (WITNESS HUBBARD): Both Barsebaeck and

10 Caorso .

11 0 Are they both GETR and GE BWR's?

12 A (WITNESS HUBBARD): Caorso is a BE BWR.
;

13 0 What kind of a BWR7

(/ 14 A (WITNESS HU BB AR D) : It is a BWR similar to

15 Shoreham .

16 0 You say that Caorso is a BWR comparable to

17 Shoreham ?

18 (Pause.)

19 A (WITNESS'HUBBARD): It has a Mark II

20 containmen t , f or e xample . It is similar to Shoreham.
'

21 Q Is it a BWR-4, Mark II?

22 A (WITNESS HUBBARD): I would have to get you an

23 exact definition of what is a BWR-4 I cannot answer

() _24 tha t question.

25 0 I see.

( I

l
1
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1 That was on the Caorso plant; is that

2 correct?

3 A (WITNESS HUBB ARD): Yes, sir.

O 4 Q Now, with respect to the Barsebaeck plant, is

5 that a BWP?

6 A (WITNESS HUBBARD): As I previously answered,

7 yes, it is

8 0 Is it a GE BWR?

9 A (WITNESS HUBBARD): No.

10 0 What kind of BWR is it?

11 A (WITNESS HUBBARD): It is a BWR by Asea-atom.

12 0 Is the Caorso plant operating, if you know?

13 A (WITNESS HUBBARD): The last we heard it was.

() 14 0 And when you did your probabilistic risk

15 analysis of Caorso was it operating?

16 A (WITNESS HUBBARD): As I recall, it was
,

17 ope ra ting at lower power. Right after we did the

18 probability risk assesment, as I recall, we shut it

19 do wn . '

20 0 What was the scope of the probabilistic risk

21 analysis that you did with respect to Caorso? Do you

22 unders tand that I am asking for what you particularly '

23 did ? ,

j () 24 A (WITNESS HUBBARD): My particular part was

25 primarily in the consequence modeling that we ran, the
.

O
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() 1 CR AC code, the consequence code from the W ASH-1400 model

2 with some modifications. And my primary role in the

3 risk assessment das in charge of the consequence

4 modeling.

5 0 Were the results of that probabilistic risk >

6 analysis relating to Caorso public?
.

7 A (WITNESS HUBBARD). Yes, they were. They were

8 presented in a public meeting in Rome sponsored by the

9 regional government. We made a two-hour presenta tion of

10 the results, and then the following day the owner of the

11 nuclear plant, ENAL, responded with two hours of

12 co mm en ts , and we responded with an hour of comments. -

13 And then the Italian equivalent of the Nuclear

) 14 Regula tory Commission, CNEN, C-N-E-N, gave approximately

15an hour-long critique of the risk assessment, and we
.

16 gave a hour-hour response to that.

17 It is a published document which is available

181n both English and Italian.

19 0 .Is that' study, Mr. Hubbard, listed on your

20 cu rriculu m vitae?

21 A (WITNESS HUBBARD): Yes. It is item number

2222, " Italian Reactor Safety Study, Caorso Risk

23 Assessmen t . "

() 24 0 I see. That is the one you listed as having

25been done for Friends of the Earth?

O
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(} 1 A (WITNESS HUBBARD)4 That is correct.

2 0 You were retained there by Friends of the

3 Earth and not by the Italian government, is that right?

4 A (WITNESS HUBBARD): That is correct.

5 0 Now, at Parsebaeck what portions of the PRA

6 were you responsible for in connection with the study
,

7 done there?

8 A (WITNESS HUBBARD): Primarily again the

9 consequence modeling and the summary, the risk

10 assess ment summary portions, basically chapters on

11 probability modeling, consequence modeling, and puttingi

12 the two together to come up with a risk. And I wa s

13 primarily responsible for the consequence modeling.
O
ks/ 14 0 Now, at the time you participated in the

15Barsebaeck study was that plant in operation?

16 A (WITNESS HUBBARD): Yes.

17 0 Is that study or a portion of it on your

18 cu rricula ?
,

19 A (WITNESS'HUBBARD): Yes, it is item number

2010.

21 0 Was the probabilistic risk assessment at

22Caorso one that covered all of the systems in the

23 plan t?

() 24 ( Pa use . )

25 A (WITNESS HUBBARD): We basically -- the answer

}

[
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1 would be no. We basically compared the Caorso plant to
}

2 the numbers in W ASH-1400 a nd made modifica tions of that

3 where there were what we though t were some significa n t

O
4 dif f erences. So we used the probability of the

5 WASH-1400 as the basis on which we made some changes.

6 0 In that connection, I notice you were

7 consulting with Mr. Minor. I take it you did the work

8 with Mr. Minor?

9 A (WITNESS HUBBARD): Yes, and also Mr.

10 Brid enba ugh .

11 Q Did you do walk-downs in connection with your

12 participation with the probabilistic risk assessment at

13 Caorso or Barsebaeck?

() 14 A (WITNESS HUBBARD): No, we did not. And also,

15 n o , we were not given the opportunity to. We did tour

16 both of the plants, but we had limited access to the

17 plants . So we spent at Parsebaeck a couple of days

18 there over time, a nd the Caorso plant , we spent one day

19 there going through and confirming the modeling that we

20 had been usino.
'

21 30 we did attempt to go through the plants to

22 confirm our modeling, but not in the sense of a detailed

23 walk-down.

() 24 JUDGE BRENNER: Excuse me , M r. Ellis.

25 Mr. Hubbard, I think it would be helpful to

n/%.
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r~T 1 the record at this point if you could give your
(_/ [

2 definition of a " walk-down" that you had in mind in

3 answering that, and which term you've also referred to

O 41n your written testimony.

5 WITNESS HUBBARDs Judge Brenner, I would refer

6you to footnote 74 on page 68 of your testimony. The
,

'

7 definition of a valk-down there is based on the

8valk-down that was -- the methodology for walk-down

9 utilized by Pacific Gas & Electric for the Diablo Canyon

10 plan t , where this included planning, plotting the

111ocation of sources and targets, defining zones, having

12 checklists . You would have a walk-down team that would

13 include people f rom a number of discipines.

() 14 So it is this kind of a walk-down, more what I

15 would call an as-built inspection to just see that what

161s on the drawings are really there. It goes beyond

17 that in looking for interactions. So that is how we

18 defined walk-down in our -testimony.

19 BY MR. ELLIS (Resuming)

20 0 And I take it you said you did not have an

21 opportunity to do that at Caorso or Barsebaeck? 1

22 A (WITNESS HUBBARD): That is correct, wi th :

23 again the caveat that we did go through both of the

() 24 plants to have an opportunity to verify our modeling !

!

25 assu mp tions . |
!

O
I

|
ALDERSON REPORTING COMPANY,INC, |

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345 |



1137

1 Q And I take it when you did go th rough both of
)

2 the plants you weren't entirely insensitive to potential

3 interactions as you did go through it? You looked for

4 them, in other words?

5 (Pause.)

6 MR. ELLIS: Judge, should the record show -- I

7 think you indicated, Judge that they could confer on

8 some things. But perhaps the record should indicate.

9 JUDGE BRENNER: Actuall:', what I indicated --

10 Mr. Minor, let me be clear. If the questioner doesn't

11 in sist on it, what you're doing is perfectly

12 appropria te, that is conferring as a panel of

11 witnesses. However, if the questioner insists on

) 1/ questioning one witness, and sometimes there are

15 purposes in that, although I hope it is only used when

16 there is a purpose because it also slows things down, if

17 you want to add anything you do so on the record and you

18 are free to jump in after Mr. Hubbard completes his

19 answer whenever you want. You don't need the

20 guestioner 's permission.

21 However, your answer should be pertinent to

22 the question and within the confines of the question.

23 50 if you'd like to add anything now to the previous

() 24 question, you may do so.

25 MR. ELLISa I don't have any objection to the

O
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1 consultation.

2 JUDGE BRENNER Well, you're going to have to

3 make up your mind, too.

4 MR. ELLISs Well, I wanted to know the ground

5 rules. But now, Judge, I understand your ground rules

6and I will make clear when I do not wish consultation.

7 JUDGE BRENNER: All right. Does the panel

8 understand that now? You can con sult unless Mr. Ellis
|

9 indicates that he uust wants one witness to answer. But

10 the mere identifica tion of a witness, Mr. Ellis, does

11not lead to that exclusion.

12 MR. ELLIS: Well, perhaps what I should have

13 done is not said anything about that consultation,

( 14 because I thought if I indicated a specific witness that

15 witness should answer. And I will simply note that I do

16 not want consultation in certain area.

17 BY MR. ELLIS: (Resuming)

18 0 You can answer now, Mr. Hubbard or Mr. Minor.

19 A (WITNESS MINOR): I thought that question was 1

20 answered already.

'

21 0 The question was whether -- I believe I asked

122you whether, as you walked through the plants, !

23 Ba rsebaeck and Caorso, you were, weren ' t you, also

() 24looking for system interactions?

25 A (WITNESS HUBBARD): Yes, to the limited

ALDERSON REPORTING COMPANY,INC,
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(} 1 opportunity we had we were doing tha t .

2 A (WITNESS MINOR): I would like to add to that,

3 the naturn of the interaction observations that we were-

-\_/
4 af ter were areas where we had hypothesized potential

5 interactions based on the review of drawings, and we

6 wanted to make sure that the actual as-built

7 configuration would justify those assumption.

8 0 So that in connection with the study, you both

9 reviewed drawings looking for potential systems

10 in te ra ction s?

11 A (WITNESS MINOR): Yes, I did.

12 A (WITNESS HUBBARD)4 Yes, I did.

13 0 So you did in essence an as-built

( 14 ve rification; is that correct, M r. Hubbard?

15 A (WITNESS HUBB4RD): No, not as I define

16 as-built verification. When I think of as ibuilt
17 verification, I'd be looking to see that the pipe

18 supports are really where the pine support drawings call

19 for them, . that the' welds are in accordance with the

20 welding procedures, that cable trays are where they say

21 they are, and the supports and things of that sort, and

22 that the distances between valves or between supports

23 and valves and the way valves are physically located are

( )) 241n accordance with the piping.

25 All of those sorts of things we did not go to
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1 1n that detail, but we did confirm that, oh, a certain
,

2 panel might be near a certain motor and things of that

3 sort.

O
4 (Discussion off the record.)

5 BY MR. ELLIS4 (Resuming)

6 0 Mr. Hubbard, have you ever completed or

7 performed f ailure modes and ef f ects analysis for any

, 8 specific nuclear power plants?

9 A (WITNESS HUBBARD): No, I have not.

10 0 Have you ever completed or performed any

11 systems interactions study , apart from the PRA's that

12 you 've already discussed, for any specific nuclear power

13 plant?

) 14 A (WITNESS HUBBARD): I have not conducted any

15 specific interactions study of a particular plant.

16 How ev er , I have been one of the co-authors of two

17 pa rticular studies about systems interaction techniques

18 and single f ailure analysis techniques for the Swedish

19 government. So as'part of those studies I have reviewed

20 such studies that were going on in the United States

21 such as the Diablo Canyon stud y , and I have also

22 reviewed a number of the studies that have been

23 conducted by others, such as the Sandia study for the

() 24 Nuclear Regulatory Commission, the three studies as part

|
25of Generic Task A-17 that were done last year by the

!
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1

[}
11abora tories on these particular types of i

2 methodologies.
1

3 0 But your answer is you've not conducted a |O
4 systems interaction study for a specific nuclear plant

5 apart f rom the PRA's you discussed? !

6 A (WITNESS HUBBARD): That is correct.

7 Q Have you ever participated in classifying

8 systems for a specific nuclear power plant?

9 A (WITNESS HUBBABD): Yes.

10 0 Which power plant?

11 A (WITNESS HUBBARD): It would be a number of

12 the plants of the General Electric Company. While I was

13 a manager at the General Electric Company, one of my

() 14 positions was manager of application engineering, and

15 one of the responsibilities of this particular job was

16 to prepare a device list f or a client, to list all of

17 the devices in it that were to be furnished by General

18 Electric, and in some cases the scope also included

19 balance of plant items.
f

20 And as part of that the classification was an
'

21 area that we had to see was determined. And so I was

22 no t the primary person responsible for the

23 classifica tion , but I was responsible to see that all

() 241tems were classified. So that was on the front end'of

25 the General Electric supply.

O
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1 Then in my later years at General Electric I,

2 was responsible as a manager of quality assurance, and
'

3 as manager of quality assurance I was responsible to see

O' 4 that on the mechanical and electrical equipment supplied

5by General Electric that the qualification and the

6classifiestion had in fact taken place, so we could

7 compare the various drawings to see that the seismic

8 category, the safety-related category, were in fact

9 consistently called out on the drawings, so that all the

10 drawings ag reed.

11 I also while at General Electric was a member

12 of the design and review teams, where we reviewed the

13 designs and discussed what was safety-related and what

( 14 was not , snd in developing overall GE corporate policy

15 on classification .

16 JUDGE BRENNERa Mr. Ellis, are you still on

171 tem one of your cross-examination plan?

18 MR. ELLIS: Yes. I'm going to move to another

191 tem with . this witness right now.

20 JUDGE BRENNER: Well, let me indicate -- and

21 you can tell what I'm talking about because you also

22 have knowledge of the plan when I see an item the way--

231 tem one was written, I infer some passing questions.

() 24 To the extent you're going to do it in the fashion you

25 hs ve , you're entitled, in the absence of legal

|
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!

(} 1 objection, you're entitled, and subject to my finding
,

2 that you've gone way beyond the cross-examination

3 plan .

O
4 I expect better detail on future

S cross-examination plans than item one when you 're going

6 about it a pproxima tely the way you're doing it now. I

71nfer the rela tive depth of the question,

8 understandably, from the way the plan is laid out. And

9 I'm not saying it just because you're first up. I would |

10 have this comment as to others. :

11 We use this plan as an approximate rough guide
,

12 as to how much to expect under each item. Also, I will

13 make a general comment that if it is a contest the

D)(_ 14 county 's plans were by f ar the most helpful, and SOC's
,

!

15 plan on the one item just came just behind that on

16 helpfulness. LILCO's vary, and I cannot tell you until
a

171 actually hear the questions. And I found the Staff's

18 plans quite brief, and I can't tell you whether the

19 cross-examination is going to depart from it or not.

20 But since I chose to interrupt at this point,

21 for general guidance in the future I will inform the

22 Staff that tha cross-examination plans we had on each

23 item would suffice to be perhaps the introductory

() 24 paragraph and in no way helped us go through the

25 sequence that the staff would propose to go through.

~\
(\s]

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202) 554-2345

.



.

. .

1144

i .
-

.( 1 I'll know better what the divergence is once I hear the

2 questioning , but if you're going to do a lot more than

3 one might infer from those' plans I may havefsome
(3 ..

'
8 -,

G **4 c3mments along t h.is - w a y .
y .,

- ,w
,.. ,

5 Mr. Ellis, another, reason I asked was, we're
s

. s '.,

6 going to take a ten-minute b(eak~before^ coming back andi,
* .1*'+ % %

71' wanted to take it at a convenient poiti t to you. So if'

,

s
8 you have a few more questions in this area :-

7 ..( 3
'

.

9 MR. ELLIS: I tnink justhe few mo'r'e, Judge, of~' '

s. s

I wouldto Mr. Hubbard, and ther I would be, prepared --

w
'

%

1111ke to sa y that it will take charitab{e' reading of my
,

12 plan , because, first of all,-it was done h t an early
-

s*n
. 9 -

=>
^ 13 stage of th e d's velopm ent o f our cross-exam'ina tion a nd'

- # 4 s 3 .. ;*

14 some things were not yet clear to me. But I#tbink that
'N i

'

,

' *
. 15 I will do my utmost to stay within it, a id there'are
' '

9 :$< ;-
,

d A,

16some vpry importspt items that we intend to pursue, and

17 I' would ask the CoaI;d 's indulgence'in' that connection.

18 O BY MR. ELLIS: (Resuming)

19 0 Hr. Hubbard, the testimpny indicates that you

20are principally responsible for"sptions 1, 2, 3 and 7,

21 I believe, and that you were the primary author on

22 th at. Does that mean that those 4r5 your words?
tt

i .

23 MR. LANPHER: Coul$ I get. a; clarification of
- e

hs 24 the question ? You mean only his wordh?*

s.
4 25 MR. ELLIS: I.'m askir1<ti the witness.
'i 3 ;t jyr

% h \f, >
~

f a' ,

ge ,,

,

;,f, % 4'

e.c s

*A
,
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(]) 1 MR. .LANPHERs I think the question is vague.

21 don' t' wan t * him to make a mistake. I want to make sure

3 he understands the question, because I don 't.

O '

4 BY MR. ELLIS: (Resuming)
,

- 5 Q M r. Hubbard --

I'' '' 6 MR. LANPHER: I would like a ruling from the

(s
7 Board.
.

8 JUDGE BRENNER. I think a modification of that
,

'' 9 question would assist clarity, and that is , are theyj
10 only his words. If you want to take it beyond that --

N

11 BY MR. ELLIS: (Resuming)"*
'

3

'

12 O M r. Hubbard, let's take section 3. Are those,

13 your words, only your words?i

14 A (WITNESS HUBBARD): No. In the broadest

' 15 sen se, they obviously include quotations, so where there

16 are quotations or other sources used they are not my
,

17 words, where I cited them.
, -

,

18 Also, as primary author I wrote the first

19 draf t of this. I 'then sen t it to the co-authors or all

;20 o f the other authors of this testimony. They reviewed

21 1t , commented on it, gave me back their thoughts. Some.

22 of their thoughts were incorporated and some of them

23 we ren ' t.'

() 24 And so where it says " prime author" I know

25 from my point of view what I did was, I wrote the first

O
C
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1 draf t of those sections and then I mediated the comments

2 for decision.

3 0 But unless there is an indication of a quote

O 4 or something, you are the primary author? You wrote the

5 words, in other words?

6 A (WITNESS HUBBARD): Yes, with -- understanding'

7 what I stated in the previous answer, that the other

8 authors on this panel all commented on everything. This

91s a jointly sponsored testimony, so we had to be sure

10 that all of us on this panel were in accord with the

11 total thrust of the testimony. So there were a number

12 0f iterations or draf ts.

13 (Pause.)

() 14 0 Mr. Hubbard, beginning on page 9 and going to

15 page 11, the middle of page 11, you would include those,

16 would you not, in the category of being your words?

17 A (WITNESS HUBBARD): A number of those words,

18 yes, they are my words and they are my words in the

19 sense that they came f rom the advance notice of proposed

20rulemaking, and then there were modifications of those

21words made by the authors of this testimon'y.

22 0 Well, isn 't it a fset, Mr. Hubbard, that it is

23 verbatim f rom the proposed rulemaking?
i

24 A (WITNESS HUBBARD): I can 't say that it's
'

()
I

25 verba tim. The first draft of it came from there and I

,

|
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1 cannot remember what modifications were made. As a

'

2 matter of f act, we said that, that that is where it came

3 f rom , that is where it was described.

O 4 I would refer you to footnote number 12 and

Salso the text.

6 0 But you don't indica te that it's a quote, do

7you?

8 MR. ELLISs Judge, may I hand up to the

9 members of the panel a copy of the rulemaking, and then

10 I will ask the witness to read , and so that the Board

11 can tell for itself to what extent it is verbatim.

12 JUDGE BRENNER: You're going to ask the

13 witness to read wha t, the rulemaking or the testimony?

() 14 MR. ELLIS The testimony.

15 MR. LANPHER: Judge Brenner, if he's going to

16 be handing out documents I'd like a copy of the document

17 too. I'm sure all counsel would.

18 Are we going to mark this as an exhibit?

19 MR. ELLIS : No, we don't intend to mark it as

20an exhibit.

21 The Federal Register cite is vol'une 45, page

2265475. Here is a copy.

23 MR. LANPHER: Judge Brenner, I would just like

() 24 to know the guidelines, whether we're going to mark

25 things tha t are used, documents that are used, even if

*
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() Ithey are the Federal Register. Are we going to mark

2 them as exhibits for identification, whether they are ,

3 entered or not?

4 I don't have any particular objection here,

5 but I'd like to know what ground rules you want us to

6 follow.

7 JUDGE BRENNER: In the first instance, it's

8 not always necessary to mark as an exhibit for

9 identification something that is merely being referred

toto in cross-examination, even if it is not a Federal

11 Register notice. That is number one. ,

12 Number two is, when we would use it to this

13 ex tent , that is a direct comparison for the words, it

14normally could be marked a s an exhibit for
~

15 identification. However, I see no need to do so in the

16 case of a Federal Register notice, which is commonly

17 available and marked in the sense that the questioner

18 has identified the source.

19 I wouldn''t have objected if the questioner had
,

,

20 insisted on marking it. |

21 MR. LANPHER: I'm not going to object. I just
,

'

22 va n t to know what your ground rules are.

23 JUDGE BRENNER: They're pragmatic. If they're

() 24 ea sily found there's no reaon to do it. As I also

25 indicated, just a mere reference to something in

O
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(]) 1 cross-examination, even if it's not easily found, is not

2 necessarily a requirement to mark it as an exhibit.

3 MR. ELLISt May I direct the Board 's attention

4on the Federal Register notice, on the second page of

5the notice, page 65475 of the Federal Register notice,

6 volume 45. If the Board will begin to follow in the

7first column, tha column over to th e lef t, the first

8 full paragraph where it says "in the safety analysis

9 re port. ",

10 BY MR. ELLIS: (Resuming)

11 0 And I will ask Mr. Hubbard to read on page 9

12 of the testimony, line 18. If you would read from

13 there , please sir.
,

14 A (WITNESS HUBBARD): "Thus, in a safety

15 analysis report, the Applicant is required to determine

16msrgins of safety for both normal and abnormal

17 operations and to determine the adequacy of structures,

18 systems and components provided for prevention of

19 accidents and the mitigation of the consequences of

20 accidents. To assist the Applicant in complying with

21the requirements, the NRC has published Regulatory Guide j
;

22 1.70, Standard Format and Content of Safety Analysis

23 Reports for Nuclear Power Plants, which describes the

() 24 information to be provided in the safety analysis

i

l' 25 report.
!

|

|
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1 "In particular, section 15 of Regulatory Guide{}
21.70 provides guidance to an Applicant concerning design

*

3 basis assumptions acceptable to the NRC for purposes of

O
4 determining adequacy of the plant design to meet 10 CFR

SPart 100 criteria, the criteria wnich define those :

6 structures, systems, and components which are classified
,

7 as saf e ty-rela te d . "

8 0 Read the footnote he re, Mr. Hubbard, please.

9 A ( WITNESS HUBBARD): " Regulatory Guide 1.70

10 explains that these design basis assumptions can for the

11 most part be derived from the regulatory guides that

12 deal with the radiological releases and suggests use of -

13 Regula tory Guides 1.3 and 1.4, Assumptions Used for

() 14 Evaluation of the Potential Radiological Consequences of

15 a Loss of Coolant Accident. Regulatory Guide 1.70

16 further states that this analysis should be referred to

17as the design basis analysis."

18 0 All right, sir. Keep reading up in the text.

19 A (WITNESS HUBBARD) " Operating events

20 co rresponding to design basis assumptions are termed

21 design basis accidents and satisfactory analytical

22 conclusions concerning these specified and predetermined

23 events allow a judgment in the view of the Staff that

() 24 the f acility can be operated without undue risk to the

25 health and safety of the public.

O
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!

(]) 1 "It should be emphasized that the Regulatory

2 Guide 1.70 events are analyzed primarily for the
"

3 purposes of establishing the adequacy of engineered

4 safety features. Such fea tures are those structures,

5 systems and components which are designed into a plant

6to mitigste the consequences of postulated design
,

7 accidents and which supplement other plant features

8 designed to meet performance specifications for normal

9 operations and anticipated abnormal conditions.

10 However, in the safety analysis report the

11 Applicant is not required to analyze accidents more

12 severe than the design basis accidents. This approach ;

131s based on the generic assumption that such accidents

14 are of suf ficiently low probability that mitigation of

15 their consequences is not necessary for public safety."

16 0 Thank you, Mr. Hubbard. Now, all of that

17 material that you read is not indicated as a direct
.

18 quote f rom the rulemaking, is it?

'

19 A (WITNESS'HUBBARD)s I think it is very clear

20 where it came f rom. That is why I had the sentence in

21 there that mentioned that the notice of proposed r

22 rulemaking describes the design basis approach. I also

23 have a f ootnote sa ying exactly where it came from.

() 24 The reason that I used it -- and I don't know

25that it's verbatim, but it may well have been -- but I

O
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1 thought that since I was providing background

2 in forma tion , I wanted something that was not

3 controversial and I thcucht this would provide that. It

O dis something that was the Staff's, I thought, great

5 description of what they call their desian basis !

;

6 analysis approach. !

7 0 My only question, M r. Hubbard, is that the

8 material you read is not indicated as a quote from the :

'

9 Federal Register notice, is it?

10 A (WITNESS HUBBABD): No, it is not shoun as !

11 direct quote, though I think it is quite evident where

12 it came from.

13 0 Mr. Hubbard, are there any other portions of

() 14 your testimony that you wrote which are taken

i

15 essentially verbatim from documents without attribution, ;

16 as in this case? s

t

17 (Pause.) '-

18 MR. LANPHER: I object to that question. It

19 mischaracterizes what he did. There was a ttribution.

20There were no quotation marks, but the witness made

21 clear his view that the attribution was pr'oper through

22his use of footnote 12. i

23 I would like a clarification also of whether

(} 24Mr. Ellis wants Mr. Hubbard to review all of his

25 testimony at this point.

O
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,

(]) 1 JUDGE BRENNERs The witness would have been

2 capable of seeking that clarification, Mr. .Lanpher. It

3 didn 't amount to a legal objection to my mind. The

4 question I believe was understood.

5 Mr. Hubbard made his answer a t least twice a s

6 to how he believes he treated the material from the

7 source and we needn't develop it further.

8 This might be a good time for a break, if

9 you 're going to ask M r. Hubbard to go through the

10 testimony he has written to indicate where there are

11 other portions. But I guess I will reframe the question

12 sligh tly, that are cast in terms of a --which are a

13 quote, which are in fact a verbatim quote or close to

14 being essentially a verbatim quote. Is that fair?

15 MR. ELLISs Yes, Judge, I think that is.

16 May I ask Mr. Hubbard -- I want to be sure

17 that we are all clear -- which f ootnote he is referring

18 to? I believe he is referring to footnote 12 as being

19 the footnote that refers to the Federal Register

20 notice.

21 BY MR. ELLIS: (Resuming)

22 O Is that right, Mr. Hubbard?

23 A (WITNESS HUBBARD): Yes.

() 24 Q And all of the material that you read to the

25 Board follows the citation of footnote 12, isn't that

()
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()"N
1 right?

,

2 A (WITNESS HUBBARD): Yes.

*

3 0 And there 's no indica tion in tha t footnote

Os 4 that the material that you quoted, that you read from

5 your testinony, a pa rt from footnote 12, comes from the

6 reference in footnote 12; is that correct?

7 A (WITNESS HUBBARD): That is not right, Mr.

8Ellis. The sentence right preceding it says: "A

9recently published notice of proposed rulemaking for a

10 range of degraded core cooling events describes the

11 design basis approach."

12 C Are there other places in your testimony whrre

13 you have used words from a publication, either verbati a

() 14 or essentially verbatim, in the same manner that you

15have here, that is without quo ting it and attributing it

16as a quote?

17 JUDGE BRENNER: At this point I would like to

18 br eak. We're not going to break for today, but as far

19 as the witnesses are concerned , you won't be back on

20 toda y. And you can look through that material and we

21 will pick up with the response to that que'stion with Mr.

22 Hubbard when the panel takes the stand again tomorrow

23 ao rnin g .

() 24 And in answering the question, Mr. Hubbard, as

251n any question, you can get whatever explanation you

/")S| \_
!
!

I
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() 1see fit, give whatever explanation you see fit in
,

2 addition to the short answer. And if you want to define

3 " attribution" in' the context of whatever material you

4 may or may not come up with tomorrow, that is okay,

5too.

6 I'll permit this type of inquiry to get the

7 respective positions on the record, but it gets to the

8 point where, once the positions are clear, it becomes

9 argument and not productive of further pursuit. As to

10 this material that we've been discussing, I don't think

11 we need to follow it. I think we can follow up from

12 whatever answer Mr. Hubbard comes back with tomorrow.

13 MR. ELLISs Yes, sir. We just thi.k it is

'

14 im porta nt for us to know what documents word; may have

15 come f rom before we proceed with this examination.

16 MR. LANPHER Judge Brenner, may these

17 witnesses be excused for the day? -

18 JUDGE BRENNERs Yes, tha t 's wha t I was about

*19 to do.

20 MR. LANPHERs Yes.

21 (Witnes.;es excused. )
,

22' JUDGE BRENNER: They will be here to resume

23 the stand tomorrow morning.

() 24 MR. LANPHER: They certainly will. At 9:00

25o' clock, correct?

O
%J
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/~N 1 JUDGE BRENNEF: Yes.
- U

2 We'll take a ten-minute break.

8 (At 4439 p.m., a recess was taken until 4:55g,

V 4 p. m. )

5 JUDGE BEENNER W e ' r e b a c 't on the record.

6 Judoe Morris will indicate areas of further.

7information tha t the Poard is interested in. Depending

8on how long that takes, we may go into some of the other

9 miscellaneous matters or procedural matters pending

10 before us f or a ruling. I don't want to run much past

11 5430. So if we do run out of time we'll pick up those

12 other miscellaneous rulings, which should not take much

13 time , first thing in the morning.

() 14 JUDGE MORRIS 4 At least ou get a change of

15 pa ce. Now you get to listen to my voice instead of

16someone else's.

17 What I want to start out with is to bring to

18 your attention some points that were raised by limited

19appearees at a previous session, and I want to put this

20 in the context of things which are necessarily issues to#

'

21 be decided on the record.

22 The Board takes no position on that at this

23 tim e . But we vill rely on written information f rom the
.

() 24 parties to determine whether or not we would like to

l

25 pursue them. We would like to have these written status

!
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() 1 reports, if you want to call them that, by June 22nd<

2 f rom LILCO and the Staff. I have discussed these in no
*

3 particular order, and again no particular position on

4 any of them.

5 The first item nas to do with/the size of the

6 containment. I believe it was first Mr. Wayne Prospect, ,

7 who is in the county legislature, who raised this *

|

8 question. You will recognize that it also is related to

9 the county 's contention number 21. It was also referred

10 to by Deborah Sheckner at transcript page 918. The

11 first transcript reference for Mr. Prospect is 557.

12 The next item + nat I'll mention was the

13 allusion to an artesian 5 all made by Mr. McCrystal,

14 transcript page 614.

15 Coming back to the containment size, it was

16 alleged th a t the power level of the Shoreham unit was

17 raised from 440 megawatts to.820 megawatts, but the i

18 suppression pool size was not changed and its volume is

19 considerably less than some other similar plants. I

20 won 't try to direct how you should respond to this
'

21 qu estion , but I think it is important that it is brought

22 out on the record how the suppression pool is evaluated

23 1n terms of its contribution to safety.

() 24 Coming again to the artesian well, there is a

25 reference in Appendix J of the SER, as reported in the

f~)
\_/
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() 1 Staff SER, pages 2-20, 21, 22. This is also referred to

2 as a f oundation boil. I think that does refer to the

3 same thing . I'm not positive of th a t . And the

4 conclusion is changing the SER that the well does not

5 appear to have t aused an adverse effect on the gross |

6 seismic stability of the reactor foundation mat. And it

7 specifically discusses liquef action and settlement of

8 plant, and says it is unlikely that foundation materials

9 will liquef y during the SSE.
,

10 I wonder if there are other f actors which

11 might be introduced into the performance of the

12 structure f rom the occasion of this alleged artesian

13 well or f oundat_ an boil, and I would like to get a

14 better quantita _ive handle on what "unlikely" means. I

15 have been known to quote Lord Kelvin, who saida "If you

16 can ' t measure it you don't understand it."

17 The refer.ence J, in fact in that same section

18 references to Appendix 2-J and Appendix L and Appendix

19 M . And I . inferred * tha t these appendices were to the

20FSAR. But the Board does not have any appendices except

21 one that I think is labeled Appendix 1. S'o we would
{
| 2211ke some clarir'ication of that.

23 MR. BORDENICK: Judge Morris, I take it that

() 241s now particularly from the Applicant tha t you 're
i

251ooking for clarification?

|
(~'st

%si
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() 1 JUDGE MORRIS: Right. On FSAR I'm talking

2 Applicant .

3 There is also ---
i

4 JUDGE BRENNER: Excuse me. Judge, could we

5 have the list of appendices?

6 JUDGE MORRIS: Well, the ones that are

7 referred to in the FSAR at roughly pages 20, 21, and 22

8 are Appendix J or 2-J, L and M, or 2-M perhaps. But the
i

9 obvious question is, if you got that high in the

10 alpha b e t are there any precursors? In any event, we -

11 have none of these if they exist.

12 Mr. McCrystal at transcript 614 reflected to

13 the d: ywell head flange that was cracked as a result of

14 bad lubor practices. And trying to find any reference

15 to that in the SER, I found none.

16 And Mr. McCrystal went on to list a number of

17 defects that had been reported as a result of inspection

18 and enforcement investigations at the plant. And the

19 question I would l'ike to have answered is how the Staff,

.

20 if it does, follows up on such reports of defects and
!

21 whether in f act f ollow-up has been accomplished for

22 those inspection reports that are cited by Mr.
|

23 McCrystal.

| O 24 creuse.)
!

| 25 Judge Brenner reminds me that he asked Mr.
>
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() 1 McCrystal if he had any contact with the lawyers for the

2 parties and he alleged tha t he did. So we would be

3 interes ted in hearing from the county and from SOC

4 whether or not such contact has been made.

5 JUDGE BRENNER: More particularly, in looking

6at the dryvell head flange, was it, item, I wanted to

7 know whether the county had considered including that as

8 part of the basis for their quality assurance, quality

9 control contention, on which we have not seen the

10 testimony , or determined otherwise, that it not be

11 in clud ed.

12 I guess the initial point was whether Mr.

13 McCrystal was correct that parties had been aware of it,

14 and if so whether they were going to include it or not.

'

15 I also, quite frankly, in the time available

16 have not f ollowed through the item to see if it was one

17 o f the underlying ones in the summary judgment motion .

18 and so on, and that might be pertinent also as to

19 wh ether it need be' pursued further.

20 JUDGE MORRIS: My cursory review of the

21 summary judgment was that the drywell head flange was

22 not knocked off this. This raises a question in our

23 mind of whether there are any other outstanding matters

) 24not specifically discussed in the SER's, the basic SER

25and supplements one and two. If so, what are they, how

i
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(} 1will they be resolved, and on what schedule?

2 %s. Dorothy Wilosin on transcript page 623 and

3 followinq raised the question of steam line cracks. I

O 4 believa that this has been followed up on, but it would

5be nice to have some confirmation in the record.

6 A general question -- I believe the county

7 raised the issue, but didn't have time to pursue it was

8 whether or not there is some rethinking that ought to be

9 done because of the occurrence of the earthquakes in New t

10 Brunswick early this year. We would like to know f rom

11 the Staff and the Applicant whether any rethinking has

12 been done or if it has been thought not necessary, and

131f so on what basis.

14 In this regard we should point out that we did

15 read the SER and note the conclusions as to what the

16 design basis earthquake should be and what ground

17 acceleration design basis would be adjudged adequate

18 based on a certain sized earthquake at the site. I

19 noticed a degree of conservatism between the .13 g and

20 the .2 o for which the plant is actually designed. So

|
21 we do have that background, but nevertheless on the

i

| 22 record we'd like to understand whether or not there's

23 any reason for relooking at that on the basis of the New

() 24 Brunswick earthquakes.

25 I guess this point is addressed to the

! /"\

n
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1 county. With respect to emergency planning, we{}
2 recognize there is no " plan" available at this time, but

3to just tip you off a little bit in advance of a couple
[],

4 of points that we will be looking for, one is treatment

; Sof the varying transient po pula tion in the summertime as

6 opposed to averaging population over the year or for

7 some other large period of time, come treatment of

8 differences in population at diff erent times of the

9 year.

10 We are also interested in some discussion of

11 variations in weather from extreme conditions, as

12 opposed to just sta tistically a veraged conditions, or

13 any other variations in conditions which would affect

) 14 em ergency planning or the execution of emergency plans.

15 JUDGE BRENNER4 I guess, f or cla rification,

16that is not an item that we are looking for a report on

17 by June 22nd, unlike the other item. There is every

18 indica tion that, more directly, the Board is familiar

19with other plans that do include those considerations,

20some of which were raised by persons making limited

21 appeaLa nce statements. And if you're not going to

22 include consideration of those matters, we suggest it

23 would be prudent to have an explanation of why a plan is

( 24 adequate which does not also take that into account.

25 JUDGE MORRIS: That completes the points that

O
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{'} 1are related to limited appearance statements. I would

211ke now to nove to generic issues or unresolved safety

31ssues, if you will.

O
4 MR. BROWN Pardon me, Judge Morris. In the

S event the county would have some thoughts on any matters

6 which you raised directly to the Staf f of the NRC, could

7 the county also submit a comment on those.

8 JUDGE MORRIS: I don't see any reason why

9not.

10 MR. BROWN Fine. Thank you.

11 JUDGE BRENNER: Fine. Remember, we are not

12 considerin g these issues as necessarily ripe for

13 litigation on the record. We want a preliminary

( 14 indica tion to see wha t the status is, and we welcome

15 th at information from the county as well if you want to

16 volunteer your views on it.

17 JUDGE MORRIS: I would like to fairly quickly

1890 through unresolved safety issues, or USI's for

19 sh orthand , and briefly comment on some of th e m , starting

20vith A-1, water hammer. This is the subject of county

21 conten tion number 4. I don't have any fur'ther comment

22 on that a t this time.

23 A-9 is th e A-T-W-S , ATWS, issue which is

() 24 su bj ect to rulemaking, and the contention -- we

25 understand that the Applicant is committed to a recirc

O
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|

(} 1 pump trip before fuel load, and also to emergency

2 proced ures and operator training before fuel load.

3 JUDGE BRENNER: Let me clarify. We might have

4 had some questions about the ATWS writeup if it were not

5a contention in the proceeding. If we were forced to,

6just on the basis of the writeup in the SER, make a

7 finding required by North Anna, we might have had some

8 further inf orma tion requests.

9 We're going to defer any such requests, with

10 the thought that that is a subject that will be totally

11 or almost totally encompassed within the litigation of

12 the con +ention.

13 JUDGE MORRIS: USI 17 has alread y been

14 discussed before, systems interaction.

15 A-40, seismic design criteria, I sort of

16 alluded to in terms of the New Brunswick earthquake. I

17 think probably the Staff is aware of the possible

18 uncertainty of the earthquake acceleration value at the

19 Summer plant which' stems from the U.S. Geological Survey

20 perhaps enlarging their understanding of the locetion of

21that earthquake near Charleston and the probability of

22such an earthquake taking place distant from Charleston

23 somewhere on the East Coast.

() 24 I am not suggesting that this was not likely

25 to happen anyway, but if you're not aware of this

I

!'
I
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(') Icurrent, in effect, new information or possibly new

2 inf orma tion, I am putting you on alert at this time.

3 A-43 is the subject of the county's

4 contention 9.

5 A-44, station blackout, is unresolved issue

6 number 60, and I'll talk to that when we get to it in

7 numerical order.

8 A-46 is seismic qualification of equipment in

9 operating plants. As I understand, the Staff position

10 on this is that it's to be discussed in an SER

11 supplem en t. We would like to know the sta tus of

12 de velopme n t of tha t supplement.

13 A-47, safety implications of control systems,

141s the same situation. A supplement is to be

15 submitted . We 'd like to know the status of that.

16 I turn now to the outstanding issues which are

1711sted in the Staff safety evaluation report supplement

18 number 1. ,

19 ( Pause. )'

20 JUDGE BRENNER: With respect to another

.

21 unresolved safety issue, A-40, which is related to
| i

| 22 seismic design criteria , short-term program, there was a
|

23 writeup in the basic SER, that is the April 1981 SER, on

rg(_j 24 page B , that is Appendix B-11, which is purportedly the

25 basis for the River Bend-North Anna finding as to why it

,

,
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(~'JT
11s okay in the Staff's view to proceed in the interim

2 pending further completion of that task.

3 In reading that writeup, we don't see the
7-
V

= 4 bases for that conclusion there. The second paragraph

S in general very generally discusses what is included in

6 the task and then states that:

7 "Should the resolution of Task A-40 indicate a

8 change is needed in the licensing requirements, all

9 opera ting reactors, including Shoreham, will be

10 reevaluated on a case by case basis. Accordingly, we

11 ha ve concluded that Shoreham Unit 1 can be operated

12 prior to ultimate resolution cf this generic issue

13 without endangering the health and safety of the

14 public. "

15 We view those two sentences as, if not a non

16 sequitur, not a f ull sequitur. The statement is, if a

17 ch ange is'needed we 'll do it and therefore it is okay to

1890 ahead, if I csn summarize in the vernacular. ,And
1

19 that does . not give us the basis.

20 Now, va have gone through where we thought the

21 writeup would be. It may be there are other portions of

22the SER and there are other staff technical documents

23 th at fill in the material. We are not stating at this

() 24 time the basis doesn't exist, but we don't know that it

2 Sexists. And in terms of unresolved safety issues at

O
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1 least, that is where there are issues not directly in

2 controversy, we're not going to wait until the findings

3 stage and then find out we have to go through one

4 reference to another reference to another reference of

5 NUREG's and other technical documents.

6 We expect the Staff or LIlCO to precisely

7 demonstrate the bases as indicated by the Appeal Board's

8 guidance in this area. So I'm not saying it doesn't

9 exist, but we don 't know now that it does.

10 JUDGE MORRIS: Maybe it is appropriate to
..

11 inject at this time a comment on dealing with USI's by

12 the Staff in terms of River Bend and North Anna. There

131s a list of some of the USI's which, as stated, in
,

() 14 ef f ect have been put to bed by reference to NUREG's.

15This is on page B-5 of the FSER. I won't read them
b

16 of f . You can look at them yourself.

17 But the task numbers just by themselves: A-8,

18 A-10, A-24, A-31, A-36, A-39, and A-42. As you will

19 recall, there were,some three criteria laid down by the

20 Appeals Board , and we would like to see something in the

21 record tha t relates to those criteria on the part of the

22 st af f . .

23 (Pause.)

24 Coming to the outstanding issues that are in{}
25 supplem ent one, item one is pool dynamic loads. It is

'O
!
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1either estimated in that supplement or supplement two

2 that the resolu.'. ion will be forthcoming in April of

3 '82. This now being May, we would like a status report
(''

4 on that.

5 A similar comment on item 6, downcomer fatigue

6 analysis. Resolution is expected in April '82.

7 N umber 8, dynamic qualification. The

8 resolution is f orecast for June '82. We don't meet

9 again af ter this week until the 25th. Well, we're not

10 asking for this written report until June 22. So we !

11 will be in June at that time.

12 XR. BORDENICKs Judge Horris, I indicated this

13 mo rning there will be at least one additional supplement

() 14 to the SER . But as I understand it, the Board is saying

15 they would like to be apprised of the status of these

1G matters prior to issuance of the next supplement.

17 JUDGE MORRISs Right. We did look at

18 a t ta ch men t E to your Staff response to the Board of

19 Ma rch 29th and som.ething similar to that I think would

20be very helpful. You can use your good judgment as to

21 what additional words are needed to explain the status

22for the schedule. ,

23 MR. BORDENICK: Fine. Thank you. ,

24 JUDGE MORRIS: Environmental qualification is{)
25also scheduled for June.

:

';

!
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1 JUDGE BRENNER: If I could add, the report on

2 June 22nd, ra the r than being a complete response,

3 becomes a status report because the work is not

[ '3'' 4 completed on it. In addition to just indicating that

S it 's not completed and an estimated completion date, it-

6 would be helpful to get a concise statement of what the

71tems are that still require work and whether everything

81s before the staf f and wheti. : you're waiting for

9 further inf ormation f rom LILCO and just what that is,

10 because some of these items by category may be broader
,

.

11 than what particularly is involved. Where it is

12 feasible to do tha t, that would be helpful. I concede
'

13 it may not always be feasible to do it that way.
,~(,) 14 JUDGE MORRIS 4 Item 15, new service testing

,

15 for pumps and valves. I believe this was to be resolved

161n Februa ry .

17 Item 29, steam condensation oscillation and

18 chugging loads, was due April.

19 Item 29,. quencher air clearing load. A NUREG

20 was due in the f ourth quarter of '81. It may be out,

'

21 but I guess we haven't seen it if it is.

22 Item 32, stesm condensation, submerged drag

231o ads, was due April '82.

(~) 24 Item 32, containment purge system, April '82.
v

25 39, emergency procedures. This applies to the

(
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1 emergency core cooling system. I guess the Applicant4

2 was responing to NUREG-0803 on this one and then the

3 Staff was hoping to resolve it in May of '82.

O
4 Item 46 is the Office of Inspection C

5 Enforcement, Bulletin 79-27. It was due in May.

6 47 was control system failures, due in

7 August.

8 Item 48, high energy line breaks, due in May.

9 And item 52, which we consider a very

10 im porta n t item, is due in June of this year. Item 53 is
.

11 emergency planning and I think we know what is going on

12 on that score. 52 has to do with management and

.

13 orga nization.

14 Item 57 lists a long series of TMI-2

15 requirements. I will read some of them that I guess are

16 0f more interest than others. The first number I read

171s a Roman numeral, so it's "I" and then capital "A",

18 poin t 1, point 1, shift technical advisor.

19 I.A.1.2.3, the training program for licensed

20 operators.

21 I.C.1, procedures for transients and

I
22 acciden ts.

23 I.C.7, a vendor review of procedures and Staff

C 24revie **ere t-

4

25 I.C.8, emergency operating procedures.

s

4
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e

() 1 And I.D.1. There are some actions that are

211sted as being necessary 120 days before the operatino

'

311 cense , a nd that this was proposed, I guess, at one'

4 time in May of '82. So it's an updating on that.

5 MR. BORDENICK: Judge Morris, could I
;

6 interrupt? Some of these items might have been closed

a
7 out on supplement number two. I don't want to take up

8 the Board's time this afternoon. ,

9 JUDGE MORRIS: If they were I missed them. I

10 did read carefully supplement two.
I

11 MR. B3RDENICK: I think that may be the case

12 on some of th em . We'll go back and check.

13 JUDGE MORRIS: That'll be fine. That'll save

14 work for this group. ,:

15 JUDGE BRENNER: Some of them have further

16 mention in supplement two without closing it out.

17 JUDGE MORRIS: Some of them say resolved

18 subject to confirmation. That leaves us a little bit up

191n the air.
*

20 MR. BORDENICK: I can understand.

21 JUDGE MORRIS: Roman II.D.1, relief and safety "

22 valves perf ormance test, May of '82.

23 II.E.2, containment isolation dependability.

() 24 II.F.1, monitoring inatrumentation.

25 Another item of considerable interest is
:

O
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lth'e prcblem ofr! 1II.F.2, inadequate core cooling and
.

'

2 in-core thermocouples. -

c,

3 i YPause. ) s '.
e '. ;,-

,

,4 JUDGE P. ORRIS: II.K.1 relctes to Inspection N.

'.- ;s s

Sand Inforcement Bulletins. Ite: 5 v'as proper engineered
i

'

6 safety fea t ure f unc tioning. Item 10, safety-related t+ '

s

" on. These I think are in that category of[ System opera
'

8 confirma tion.

'

9 Item 22, functioning of heat removal systems.
"

, {. ;

'M 10 This I ?think has to do with automatic} cestart',With the

(- s -

11 ICIC system . s s'

'

12 Item 13 is separation of the.HPCI and ICIC -
3

'

('
- > * '<

13 initiation level. <

O, '1a

14 Item 15 is HPCI/LPCI,LLpurious isolation,.g

-. .

, "+ 15 conceptual design . It was .deemsd okal, but an earnest
,

,

16 effort 1sibeing made to in'ctall before fuel load.
L -

,,
'

17 Perhaps this 'is one LILCD should report on.
-.

' 18 Item 22, I understand:this is automatic'

'
\, , ' 4

automatic switchover of the19 shutdova -- I' m sorry --

20ICIC s} stem. I believe the Applicant is committed to
- s

21 modif y th e' sy stem , so again maybe this is 'LILCO's to

22 report status.
i

23 Item 27, again I believe that's for LILCO,

O' 24ce==e# rerece=ce 1 eve 1 ter the re cter ve e1 teve1

2Sinstrumentation. I don't know if there's a commitment

O;
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|

(} Ito modify that prior to fuel load or not.r

2 Iten 23, again LILCO, I guess, and the staffs

3 the qualification of arrumuistors on the a utomatic-

U
4 depressurization system valves. This was to be resolved

5 by May of '82. '

6 Let me repeat, the reason for going through

7 this list is not to suggest that we see these as safety

81ssues or even potential safety issues, and many of the

9 answers would normally come in the normal process of

10 conducting the proceeding. But they are the sorts of

11 things that leave us a little bit up in the air.

12 We would like to be able to clearly say we can

13 pu t this to bed on the record or, gee whiz, the record

.
141s not quite good enough here, we need some more

15 in f o rm a tion to pursue it. It's not the expectation that

16 we 're going to unearth another safety question of any

17 significance. If we see a problem, of course we'll deal

18 with it. But I'm not trying-to say that there is a
,

to great hole in the work done by the parties so far in any ;

20 sense of the word.

21 (Pause.)

i

22 JUDGE BRENNER: I should add I guess I am--

23 speaking personally as a recent member of this Board,

() 24 and the other two are relatively recent members -- we

25 f eel that, given the anticipated schedule, when we had
,

I

( [
;
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() 1the opportunity to go thoroughly th rough the SER, we

2 were surprised as to those questions left dangling, as

3 indica ted by Judge Morris.

4 And maybe what's lef t open does not amount to

5anything and it may be a problem, in effect that when

6 you look at the discussion under one category it says

7 unresolved safety issues is a poor job or a nonexistent

8dob of cross-referencing into another area, which -- a nd

9 many of these are related to contentions and might well

lobe fully treated and raised for our consideration, with

11of course different points of view, in the testimony.

12 And if that is the case you ca n indicate that to us ,

13 also.
,

14 But again, don't assume that whatevers-

15 schedules somebody had in mind for further pursuing

16 these matters , where it was indicated in the SER they

17would be further pursued, can proceed on a schedule
:

18 totally independent of ~our interest in this proceeding. *

19 Let me ask two prelilinary things, because

20 they relate to matters tomorrow. First of all, we

21 received the testimony today, or hopefully there was an

22 indication -- I did get a chance to look at it -- from

23 SOC as to what they wouldn' t file testimony on. Has the
1

() 24 order been filed today that the parties have agreed

25upon, the order of trying those issues?

'

,
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() 1 MR. EARLEY4 Judge Brenner, we've been trying

2 to work on that throughout the day and we plan to meet

3 af ter we finish here.

4 JUDGE BRENNER: All right, I'd like that done,

5 hopefully tomorrow, but Thursday at the latest. At

61 east let's see if we can get agreement on the entire

7 order, because if there is a dispute I want to be able

8to handle that while we're here.

9 MR. EARLEY: Judge, can we clarify something?

10 Are you looking for the order on the May 4th testimony

11 or all of the testimony?

12 JUDGE BRENNER: Just the May 4th testimony.

13 MR. LANPHER: Judge Brenner, we've been

b>s 14 attempting to do that. We've been trying to do it at

15 the convenience of some witnesses who have some prior

16 commitments. So it's just taking a little extra time.

17 But we have been exchanging lists.

18 MR. BORDENICKa I thit.k we're fairly close.

19 . JUDGE BRENNERs The other matter is what I

20will, perhaps too flippantly, term the great security I

! 21 secretary brouhaha. Is that still in controversy for

22 our considered ruling tomorrow, or have the parties been

23 able to make any progress on it? I

'() 24 MR. BROWN It is not in controversy. LILCO

25has withdrawn its objection.with respect to the

'

|
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i () 1 secretary.

2 JUDGE BRENNER: I'm glad I asked. I won't

3 have to think about it some more tonight.'

4 MR. BROWN There are two serious issues,

5 though, both of which, if it were possible to resolvo,

Bone of which if we could resolve it right now would be

1 7 very helpf ul to us procedurally.

8 JUDGE BRENNER: Right now as opposed to

9 tomorrow morning would make a difference?

10 MR. BROWN: One of them.
4

11 JUDG2 BRENNER: Well, give me the one that

12makes a dif ference.

13 MR. BROWN The one that makes a difference is

14I would like to be able to announce to three individuals

15 -- that is, four individuals that there is no--

! 16 objection to them being cleared for security safeguards

17inf ormation purposes, and three of these individuals

18 have received no objections f rom either the Staff or

19 LI LCO . '

20 One is the commissioner of police, Donald

21 Dilworth . The second is deputy inspector' Philip Maguire

22 of the police department. The third is Lieutenant

23Thocas Capitello with tne police department. These

() 24 three individuals would be involved in the response to

25an y event at the plant, directly in certain ways, and I

I
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1 think I'm accurately representing that the re 's no{}
2 objection to them.

3 I have the affidavits.

) '

,

4 JUDGE BRENNEB4 Why are you raising it if
.

5there's no objection?

6 MR. BROWNS Pardon me?

7 JUDGE BRENNER: I'm confused if there 's no

8 objection.

9 HR. BROWN: Because there is an objection to

10 the fourth , which is Frank Jones, the deputy county

11 executive. LILCO has an objection to Mr. Jones being

12 provided the clearance for purposes of the safeguards [

13 information, and the Staff has no objection. It appears

( 14 that we need the Board's involvement f or purposes of

15 resolving that.

16 JUDGE BRENNER: Right now?

17 MR. BROWN: It would be very useful if we ;

18 could do it now rather than tomorrow.

19 JUDGE BRENNER: Why? I'm not sure I want to i

'20get into that.
~

21 MR. BROWN: Because there are going to be

22 conversations going on in the next couple of days and

23I'd like to be able to chat freely with Mr. Jones. It

() 24 would' not be a great crisis if we did it first thing in

25 the morning , but if it could be done now I'd appreciate

.
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{} 1 that, too.

2 JUDGE BRENNER: I'm not sure that it can't be

3 handled in written documents also.

O
4 All right, we will begin to take it up

5 tomorrow and I will consider whether the parties are

6 ready and we will be ready to rule on it. I don 't like

7 to detract from getting testimony unless it is

8necessary. The miscellaneous matters I had in mind are
,

9 pretty quick and they've been pending for a while. So

10while we're on the security subject, we'll co'ne back

11 tomorrow with the miscellaneous matters.

12 I think the parties had better be a little

13 more careful in the detail of who has been cleared and

( 14 who hasn 't by prior Board order, as I saw a few

15 references to Ms. Dempsey as being cleared, and I'm not

16 indica ting that the Board has any objection, but as I

17 ra call the original request was a substitution for Ms.

18 De m pse y .

19 In one o.f the last Board orders before we went

20into the new procedure of parties being cleared upon no

21 objection and execution of the affidavit, 'we had a Board

22 order that clearly indicated as of that day -- and I can

23be more specific tomorrow -- who was cleared. Ms.

() 24 Dempsey was substituted on tha t list, I believe by you,

25Mr. Brown or Mr. Lanpher or both. So that as the record

O
I
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(}
1 stands at least, the assertion in the recent filing I

2 had that she was cleared is not technically correct.

3 Again , we 're not objecting to it. I'm just

O
4 mentioning it as an example of an inconsistency, given

5 the Board's understanding and prior ruling. I have the

6 references and we'll get into that tomorrow. But it is

7 illustrative of the fact that you had better have a

8 careful list of who the current persons cleared are.

9 In Ms. Dempsey's case, she had a prior

10 af fidavit. It was just a matter of a misunderstanding,

11 that it should have been an addition rather than a
'

,

12 su bstit ution . Parhaps we can clear that up promptly.

13 But it should have been raised earlier, since the

14 Board's order, and it is the order that was issued in my

15 absence, as I recall, though I was available to concur

161n it over the phone, which construed the county's

17 request to add Mr. Lanpher or Mr. Brown, I forget which,

18 as a substitute f or M s. Dempsey.

19 MR. BROW'Na What pleading are you referring

20 to , do you recall?

21 JUDGE BRENNER: No, but I have it. I'll quote

| 22 it to you tomorrow. I'm suggesting tha t y ou ' re not

23 pa ying careful attention to the series of orders for the
.

; () 241ast month or two. ,

I i

25 MR. BROWN: You don't mean "you" personally. |

i,

f
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(} IIt was LILCO's pleading that you were referring to.

2 JUDGE BRENNER: I believe it was the county's

3 pleading. I think they indicated, the following persons

O
4 ha ve already been cleared.

5 M R. BROWN: Well, I think there are two quilty

6 parties. But your point is well taken.

7 JUDGE BRENNER: Well, I just wanted to get it

8 straigh t. And if you want Ms. Dempsey, the Board has no

9 o bj ection . But I just wanted to keep the lists accurate

10 and up to date.

11 MR. BORDENICK: Judge Brenner, I have one

12 unrelated matter, and it might be the case that I

13 ha ven't been informed by the other parties. But there

} 14 was agreement between the parties as to which

15 con tentions would go over for purposes of filing

16 te stimony from May 25th to June 22nd.

17 JUDGE BRENNER: That is one of the matters

18 we 'll rule on tomorrow.

19 MR. BORDENICK: Okay.

20 JUDGE BRENNER: I thought my secretary was to

21 have informed the parties that we would de'fer that

22 ruling until we were here on the record, as opposed to a

23 written order last week. And if you didn't get that

() 24 word I'm sorry.

25 MR. BORDENICKs I may or may not have.gotten

O
|
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1 it. If I have gotten it I apologize, but I don't recall

f2 getting it.

3 JUDGE BRENNER: We'll go over that tomorrow

O ,

4 morning. -

f5 We will adjourn at this time and resume

6 tomorrow morning at 9:00 a.m. ;

!7 (Whereupon, at 5443 p.m., the hearing was

!
8 ad journed, to reconvene at 9:00 a.m. on Wednesday, May

95, 1982.) I
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