
. . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

9
.

6

515 h h 1g

*Sh G M -

Ys ?. Te
'

UNITED STAiES OF AMERICA Q $ in
\

NUCLEAR REGULATORY COMMISSION h j8 C
-

3 o,

,
BEFORE THE ATOMIC SAFETY AND LICENSING BOARD O I

In the Matter of )
)

THE REGENTS OF THE UNIVERSITY OF ) Docket No. 50-142
CALIFORNIA )

) (Proposed Renewal of Facility
(UCLA Research Reactor) ) License)

NRC STAFF RESPONSE TO INTERVENOR'S MOTION
FOR DEFERRAL 0F IDENTIFICATION OF PROPOSED COUNSEL,

REPRESENTATIVES AND WITNESSES AS TO THE PHYSICAL SECURITY MATTER

Colleen P. Woodhead

Counsel for NRC Staff

^

May 13, 1982

* '
DESIGNATED ORIGINAll \

8 2 0 517 o p_f A .cen m ea 3 , &S~ "3
05d2

1/f 1



'.'

,

.

.

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD
,

In the Matter of )
)

THE REGENTS OF THE UNIVERSITY OF ) Docket No. 50-142
CALIFORNIA )

) (Proposed Renewal of Facility
(UCLA Research Reactor) ) License)

NRC STAFF RESPONSE TO INTERVEN0R'S MOTION
FOR DEFERRAL 0F IDENTIFICATION OF PROPOSED COUNSEL,

REPRESENTATIVES AND WITNESSES AS TO THE PHYSICAL SECURITY MATTER

I. INTRODUCTION

On April 23, 1982, Comittee to Bridge the Gap (CBG or Intervenor)

served a motion requesting deferral of that portion of the Board's

April 16,1932 Order requiring the submission of the names of its proposed

experts, counsel and representatives to be given access to security

information1/ The Motion was accompanied by a separate document

containing a proposed Protective Order, a proposed Affidavit of

Non-Disclosure and a Memorandum which purports to provide " explanation

and rationale for certain provisions in the proposed affidavit and Order

-1/ "Intervenor's Motion for Deferral of Identification of Proposed
Counsel, Representatives and Witnesses as to the Physical Security
Matter," dated April 16, 1982 (hereinafter Motion) The Motion and
certificate of service state it was served April 16, 1982 but an
errata sheet sent April 24, 1982 by CBG states the correct filing
date was April 23.
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and makes certain related requests."2/ The Motion states that "CBG has

enclosed for the Board in a separate envelope identification of ten

potential witnesses, two potential counsel, and an alternative representative.
.

CBG has not served said materials on the other parties, pending resolution

of this motion, but should this motion for deferral be denied, CBG will
T

immediately, upon notification of such denial, serve by express mail

those materials."3/ For the reasons set forth below, the Staff supports

the deferral requested in the Motion but for a different purpose than

the one proposed by CBG. The procedures to qualify Intervenor's proposed

experts should be deferred to permit the Board to first consider the Staff's

pending Motion for Summary Disposition of Contention XX. In the event the

Board denies or determines not to consider the Staff's Summary Disposition

Motion, then CBG, in accordance with the guidance provided by the Appeal

Board in Pacific Gas and Electric Co. (Diablo Canyon Nuclear Power Plant,

Units 1 and 2) ALAB-410, 5 NRC 1398 (1977), must demonstrate the relevancy

of the UCLA security plan to Contention XX and must reveal to the parties its

proposed security experts, their qualifications, and the proposed counsel

and representatives for whom CBG requests access to the security plan.

The request of CBG that the Applicant and the Staff should be subject to

the protective order and required to executive affidavits of non-disclosure

is without merit and should be denied.

-2/ "Intervenor's Memorandum in Support of Proposed Protective Order
Relative to Physical Security Plan Information; And Certain Related
Requests," dated April 16, 1982. (Corrected to April 23, 1982 by
Errata Sheet of April 24, 't982) (hereinafter Memorandum) at 1.

-3/ Motion, at 2. A footnote attached to this sentence states that
"More detailed explanation is contained in the accompanying letter
to Judge Frye."
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II. BACKGROUND

By Board Order of March 20, 1981 several contentions submitted bi
,

the Intervenor, Committee to Bridge the Gap (CBG) were admitted to this

proceeding for litigation. One contention (XX) admitted by the Board

alleged that UCLA security precautions are inadequate. Subsequently, CBG

served interrogatories to UCLA inquiring about security matters, and UCLA

obtained a protective order from the Board on-July 1,1981.1/ On

April 16,1982 the Board ordered inter alia, that CBG file its proposed

affidavit and protective order along with identification and

qualifications of the experts it intended to utilize to evaluate security

matters and any attorneys or representatives it wished to have access to

security information within 10 days of the Order and established a

schedule for Applicant and Staff to respond.5/ Prior to the date the

Board designated for the filing of these documents and information, CBG

filed the instant Motion. By its Order dated April 28, 1982, the Board

suspended the schedule established in its April 16, 1982 Order and

directed the parties to respond to the instant Motion within the time

providedbytheCommission'sregulations.5/

-4/ " Order relative to Applicant's Motion for a Protective Order Other
Requests and an Adjusted Discovery Schedule," dated July 1, 1981."
(hereinafter July 1,1981 Order) at 4.

-5/ " Memorandum and Order (Ruling on UCLA's Motion for a Protective
Order and Other Prehearing Matters)," dated April 16, 1982
(hereinafterApril 16,1982 Order)

-6/ " Order (Amending Order of April 16,1982) dated April 28, 1982
(hereinafterApril 28, 1982 Order) at 2,3.
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III. ARGUMENT

A. The Motion for Deferral Should be Granted to Pennit the Board to
,

First Determine Whether the Staff's Motion for Summary Disposition
of Contention XX Should be Granted.

On April 13, 1981 the Staff filed a Motion for Summary Dispostion of

Contention XX since the Staff believed that no genuine issue of material

fact supported the Contention. By its Order of April 30, 1981 the Board

suspended the time for responses to the motion, until the date set at that

time (July 30,1981) for completion of discovery. To date, discovery has not

been completed and no schedule has been established for the other parties

to file responses to the Staff's Motion for Summary Disposition and for

the Board to rule on the Motion. The Staff believes that the Board at

this time should request responses to the Staff's rotion; rule on the

motion; and only in the event that the Board denies the motion in whole

or in part, commence with procedures to qualify experts and repre-

sentatives of CBG for access to the security plan. (Seeaccompanying

Staff Motion to this effect.) The reason the Board suspended the filing

and consideration of Summary Disposition Motions was because of a

misunderstanding among the parties as to the schedule for submitting such

motions and the Board's determination that summary disposition motions

could only be filed at the end of discovery (presumably because

Intervenor was overburdened at the time with producing discovery

documents). Discovery is now essentially complete and the remaining

matters do not en, tail a substantial effort by CBG. Thus, it appears to
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Staff that the reason for suspending consideration of Staff's Summary

Disposition Motion no longer exists, and that, as a first step before

proceeding further to consider access to protected security information,
,

the Board should rule on the summary disposition motion, which, if

granted, will dispose of the matter. The Staff, therefore, supports the

deferral requested in the Motion so as to afford the Board sufficient

time to acconplish this first step. However, as Jiscussed below, the

Staff does not agree with CBG's position that-the Applicant and Staff

need to execute affidavits of non-disclosure or to identify and qualify

their employees who have access to the UCLA Security Plan.

B. Before the Board Permits CBG to Go Forward with Discovery on the
UCLA Security Plan, CBG Must Satisfy The " Basic Principles"
Established in ALAB-410.

In Diablo Canyon, ALAB-410, supra, the Appeal Board held that the

security plan for a facility must be released to interested parties under

appropriate conditions. The Appeal Board noted, however, that its

holding did not mean that in all casee security plans need be released in

their entirety or to anyone selected by the Intervenors or without

protective safeguards. The following " basic principles" were stated by

the Appeal Board. First, the plan's " relevancy" must be demonstrated by

the party requesting &ccess to the Plan. Diablo Canyon, supra, at 1404.

A mpe conclusory statement of relevance will not suffice; one seeking to

examine a portion of a security plan must show a relationship between his

contentions and the specific portions of the plan he wishes to view. Id.

Second, if and to, the extent released, the plan may, and probably should,

be subject to a protective order. In considering a protective order, it

is a material consideration whether the recipient of the information is

|
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likely to abide by such an Order. Id. Third, a security plan need not

be revealed to a witness who lacks relevant expertise for evaluating it..

Access to the plan or portions thereof should be given only to witnesses
.

who have been shown to possess the technical competence necessary to

evaluate the portions of the plan which they may be shown. Id. When an

expert is challenged, the party sponsoring the witness has the burden of

demonstrating his expertise. Diablo Canyon, supra, at 1405. The

Commission has stated that it has reviewed ALAB-410 and the Appeal

Board's Second Prehearing Conference Order of April 11, 1980

(Pacific Gas and Electric Company (Diablo Canyon Nuclear Power Plant,

Units 1 and 2) ALAB-592, 11 NRC 744(1980)) and with the exception of

disagreeing with the provision of the affidavit of non-disclosure which

would prohibit public comment on protected information obtained outside

the proceeding or disclosed by others, endorses the guidelines developed

by the Appeal Board. PacifictGas and Electric Company (Diablo Canyon

Nuclear Power Plant, Units 1 and 2) CLI-80-24, 11 NRC 775 (1980). Since

the Diablo Canyon decisions, the Commission has amanded its regulations

relating to the protection of unclassified safeguards information. 46

Fed. Reg. 51718 (October 22,1981). In the Statement of Consideration

for the new regulations, the Commission addressed the protective measures

used by the Boards in the Diablo Canyon case and their general

applicability and stated that:

At this time the Commission believes that its opinion and those
of the Boards provide adequate guidance. See, Pacific Gas and
Electri.c Co. (Diablo Canyon Nuclear Power Plant, Units 1 and
2), CLI 80-24, 11 NRC 775 (1980), ALAB 410, 5 NRC 1398(1977);
ALAB 580, 11 NRC 227 (1980); ALAB 592 11 NRC 744 (1980); and
ALAB 600, 12 NRC 3 (1980).

,
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NRC Rules and Regulation,s Title 10 Chapter 1, Code of federal

Regulations, Statement of Consideration, at 73-SC-38.

The Commission noted that it was deferring until a later time,
,

following the conclusion of the Diablo Canyon adjudication which is still

in process, the decision whether it should stipulate any further guidance

or rules for how the licensing boards should write protective orders to

protect Safeguard Information. Id.

On page 5 of the April 16, 1982 Order, the Board explicitly noted

two decisions, Diablo Canyon, ALAB-410 and ALAB-592, supra,

which dealt with gaining access to security information. Nontheless,

while CBG attached a draft protective Order and affidavit of non-dis-

closure closely modeled after such_ documents included as part of

ALA8-592, CBG has not addressed the " relevancy" of the UCLA security plan

to its Contention XX. Further, CBG alleges that it is being singled out
.

to identify and qualify its members who seek to gain access to the UCLA

Security Plan and that the Applicant and Staff should also be r'equired to

do the same. It was for the purpose of arguing this position that CBG

seeks to defer compliance with that portion of the April 16, 1982 Order

to identify the experts, counsel or representatives which it wishes to

evaluate the information. As discussed below, CBG has not satisfied the

basic principles of ALAB-410 and, therefore, should not have access to

any portion of the UCLA security plan.

1. The Relevancy of the UCLA Security Plan to Contention XX has not
been Demonstrated.

CBG has not attempted to demonstrate, in either its Motion or its

Memorandum, the relevancy of the UCLA' Security Plan to Contention XX.
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For its part, the Staff does not find any relevancy to exist.

Contention XX alleges that certain safeguards required for power reactors

or for licensees with formula quantities of SNM "should be" applied to
,

the UCLA facility. The Commission's regulations on 10 C.F.R Part 73

provide for the different levels of protection or safeguards required at

different types of facilities. These regulations are discussed in full in

the Staff's motion for summary disposition dated April 13, 1981 and for

reasons stated therein, the requirements of 10 C.F.R. @ 73.67 are

applicable to the UCLA facility. To the extent that CBG is alleging that

the level of safeguards at the UCLA facility "should be" different from

the level required by 10 C.F.R. i 73.67, the contention seeks to challenges

the Commission's regulations and to have UCLA meet a different standard

then presently required by the regulations. In this circumstance, CBG
,

appears to be raising a legal argument as to what the appropriate level

of safeguard should be. No relationship between this legal argument and

the contents of the present security plan at UCLA are apparent.

The only factual issue raised by Contention XX is the radioactivity

of the fuel presently within the reactor core. The Intervenor alleges

that the irradiated fuel does not emit 100 rems at three feet

(unshielded) so that the core is not exempt from safeguards accounting

and that the more stringent requirements in 10 C.F.R. @ 73.60 for formula

quantity of SNM must be applied.1/ Gaining access to the UCLA Security

Plan will not aid CBG in discovering the radiation level of the present

core.
,

7/ Prehearing Conference, Tr. 382. !
|
|
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Therefore, neither the legal dispute of which regulations "should"

apply or the factual dispute of whether or not the core emits 100 rems is

relevant to the details of the UCLA Security Plan. For this reason, the
.

Staff opposes disclosure of the UCLA Security Plan to CBG even under

protective order, since the security plan is irrelevant to the

allegations in the contention. The plan's relevancy must be demonstrated

by the party requesting access to the plan, and the relevant portions

designated before access is permitted. Diablo-Canyon, ALAB-410, supra,

at 1404. Intervenor has not demonstrated relevancy of the security plan.

Staff submits it is not relevant.

2. Applicant and Staff are not Subject to the Access and Non-disclosure
Restrictions Applicable to Intervenor

CBG states that to impose the requirement for identification and

qualification of security experts only on the Intervenor would be

" unfair, prejudicial, and would furthermore provide inadequate protection

of protected information." Motion at 2. In the accompanying Memorandum,

CBG appears to have elaborated on its Agreement. CBG states that it

intends to present evidence as to specific weaknesses of the security

plan and argues that if the security plan needs to be protected, so must

information about its specific weaknesses. All parties which have access

to that information should be requireo not to disclose it. CBG asserts

it is especially important in this proceeding where the Applicant has

admitted to inadvertently disclosing sensitive security information and

where the Staff has taken the postion that only limited security is

required for the " facility Memorandum at 3, 4. CBG then lists various

incidents in which it is alleged that the Applicant or the Staff have

4
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disclosed sensitive security information.0/ CBG also argues that to

single out Intervenors to identify counsel, representatives, clerical

personnel and especialy witnesses would be " extremely prejudicial," and
,

that principles of equity and due process require an even-handed

approach. Memorandum at 6. As shown by the following discussion, CBG's

arguments are without merit.

Intervenors claim that they are being singled out to identify

their witnesses while the other parties are not required to do so is a

mischaracterization of what is being sought by the Board. A common

subject of discovery among the parties to a proceeding is the identifi-

cation of perspective witnesses. The Staff is aware of no barriers to

filing such an interrogatory in this proceeding and, in fact, has filed

an interrogatory of this type against Intervenors.E What is at issue

-8/ The incidents cited by CBG are: (1) Applicant sought a protective
order for a document containing security information which Inter-
venor had inadvertently been allowed to see during discovery;
(2) Applicant has twice publicly disclosed intentions to ship
bomb-grade SNM; (3) Applicant's staff gave Intervenor information
how the interlock on the 3rd floor machine room can be overridden
and (4) Applicant seeks a protective order for 20 photographs of the
facility whereas no measures are taken to prevent visitors from
viewing the same area as 'the camera. (5) Staff's motion for summary
disposition of Contention XX filed April 13, 1981 " details what
security measure UCLA does not have to have" and "gives information
. . . that would permit unauthorized persons to ascertain precisely
where within the NEL facility the fresh fuel . . . is kept." (6)
Staff has placed documents containing sensitive information in the
PDR, such as the amounts of SNM on site, plans for shipment and
methods of self-protection of fuel, and a " virtual manual for
barrier penetration for SNM vaults." Memorandum at 4, 5.

-9/ "NRC Staff Interrogatories to Intervenor CBG," dated April 20, 1981
at 1 (Question A(a)).

_ _ _ .



'

-
. .

.

- 11 -
,

in this proceeding is that CBG is requesting to have access to the UCLA

Security Plan. As the Appeal Board noted in Diablo Canyon, ALAB-410,

supra, security plans are sensitive and are clearly not to be made .

'

available to the public at large. While they must be released to

interested parties under appropriate conditions, that does not mean that

in all cases they need be released in their entirety or to anyone

selected by the Intervenors or without protective safeguards. Id. at

1400, 1404. The Appeal Board then indicated the " basic principles"

stated above as guidance for determining the procedures to be followed

in giving a member of the public access to security plans. Thus, what is

being sought by the April 16, 1982 Order is not an identification of CBG

perspective witnesses, but rather the identification and qualification

of those persons, be they experts, counsel or representatives, who CBG

wishes to have access to UCLA Security Plan. For the reasons discussed

in Diablo Canyon, ALAB-410, supra, such access should be had only after

compliance with the guidance provided by the Appeal Board.

The Intervenor's argument as to qualification of security experts by

Staff and Applicant and as to execution of affidavits of non-disclosure

are without merit. The Commission's regulations in 10 C.F.R. Part 73

require all licensees to submit security plans according to the

applicable regulations for the particular facility for Commission review

and approval. It cannot reasonably be argued that the Applicant, which

has prepared and must implement the security plan in accordance with the

Commission's safeguards regulations, nor the Staff, which must review and

approve security plans, should be required to propose qualified experts

to be given " access" to the UCLA Security Plan which was submitted with
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the application for license renewal in early 1980. Obviously the

Applicant, having written the security plan and being required by regu-

lation to implement the plan, has had " access" to its own security infor-
.

mation. Likewise, the Staff, being responsible for review, approval, and

inspection of security matters has also had " access" to the plan. See 10

C.F.R. 5 50.34c. This part of Intervenor's -otion is, on its face,

illogical. Clearly, protected access procedures do not apply to

Applicant and Staff.
.

The Intervenor argues, based on its list of incidents, that both

Applicant and Staff have disclosed safeguards information. Therefore,

CBG asserts, these parties also should be required to execute affidavit

of non-disclosure. As discussed below, with the possible exception of the

document the Applicant inadvertently made available for viewing by CBG,

none of these incidents involved disclosure of protected information.

The document termed by Intervenor at page 4 of its Memorandum as

containing "information so sensitive that UCLA requested thtt the Board

grant it a protective order" which UCLA " admits" in its March 24, 1982

motion for a protective order, that it had inadvertently made available

for viewing by Intervenor is described by UCLA as the October 3,1978

minutes of the Radiation Safety Committee (two pages). The minutes

discussed a proposal to upgrade the security system for the facility.

Applicant explained that this document " slipped through" while collecting

a voluminous amount of material for Intervenor's explanation.

The Applicant's public disclosure of " intent" to ship bomb-grade SNM

alleged by Intervenor is not a safeguards violation. No prohibition

exists for stating such an intent. Licensees often ship SNM offsite, so

|

|
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that it is no secret that such occurs, especially in light of the

Commission's extensive regulations in 10 C.F.R. Part 73 concerning such

shipments. As to whether or not the Applicant's staff provided infor-
.

mation about an interlock to a machine room, the Intervenor has not

indicated why this is significant since the machine room is not subject

to NRC safeguards regulations. Further, the argument by Intervenor that

a request for a protective order for 20 photographs of the UCLA facility

which show safeguards devices is somehow undermined by the ability of

visitors to view the subject devices is unfounded. Such photographs

presumably are to be protected from those who might aish to misuse the

information. Visitors to the facility are controlled by the Applicant.

So also should be photographs containing security information.

The Intervenor's assertion that Staff's summary disposition motion

" details what security measures UCLA does not have to have, in its

opinion, and by clear implication, what measures are indeed missing from

UCLA" is only partly true. It is correct that Staff's motion explains at

length the 10 C.F.R. Part 73 (Safeguards) regulations applicable to UCLA

and, why the allegation in Contention XX is mistaken. Thus, the Staff's

motion deals with the Commission's regulations and not the Staff's

" opinion" as to why more complex safeguards against theft and sabotage

are not required for this research reactor.k

-10/ Staff explained the safeguards regulations applicable to licensees
possessing SNM of moderate and low strategic significance both at
the February 5,1981 prehearing conference (Tr. 377-398) and in the
summary disposition motion. Intervenor continually maintains that
otiier regulations should apply.

. . -
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The Intervenor's accusation that Staff's summary disposition motion

"gives information . . . that would permit unauthorized persons to

ascertain precisely where within the NEL facility the fresh fuel (as well
.

as the lightly irradiated fuel) is kept"El is erroneous. The only

reference to the location of the fresh fuel storage vault in the Staff's

summary disposition motion is one stating that there are no windows in

the storage area along with reference to a diagram of the UCLA facility

in the application, which does not show the storage vault location.EI
The "other documents" placed in the PDR termed by Intervenor as

containing "potentially sensitive information" are described as (1) the

amounts of SNM on site, (which of course must be designated in the

license to possess SNM), (2) " plans" for shipment (previously addressed

as insignificant) and (3) methods of self-protection of the fuel

(operation of the reactor at intervals sufficient to maintain a radiation

level of 100 rems at three feet, unshielded). The information described

above is, of course, general information and not " sensitive." The

further allegation of Intervenor that "other documents publicly

distriisuted by Staff provide a virtual manual for barrier penetration for

SNM vaults" is not specified and is unknown to Staff. In sum, the

Intervenor has mischaracterized the information made public by Applicant

and Staff, and there is no merit to the assertion that Staff and

Applicant have disclosed protected safeguards information.

1_1_ Memorandum pp. 4-5.

,1_2_ NRC Staff Motion for Summary Disposition, April 13, 1981, p. 14.2

__ _ _
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3. Intervenor's Proposed Protective Order and Affidavit of Non-disclosure
Should Be Modified

The Staff has only minor objections to the Intervenor's proposed
'protective order and affidavit of non-disclosure attached to the April 23,

1982 Memorandum. It is assumed that the Intervenor's proposed experts

would be willing to comply with the restrictions submitted by Intervenor.

For this reason, it is not clear to Staff what Intervenor intends by

stating that its potential experts and counsel will not participate

unless advised of the conditions of their participation.

Specifically, for the reasons previously identified, Staff objects

to the phrase "for all parties" in the introductory paragraph of the

proposed protective Order and suggests that this be changed to read

"Connittee to Bridge the Gap." Additionally, paragraph 1(b) should be

modified to read as follows:
,

An " authorized person" is (1) an employee of the
Nuclear Regulatory Commission entitled to access to
protected information; (2) a person' employed by the
University of California, the licensee, and
authorized by it in accordance with Commission >

regulations to have access to protected
information.

III. CONCLUSION

For the reasons stated above, the Staff supports the Intervenor's

motion to defer qualification of Intervenor's proposed experts for

security matters. However, the Staff does not support CBG position that

the Applicant and Staff need to execute affidavits of non-disclosure or

to identify and qualify their employees who have access to the UCLA
,

Security Plan. Rather, the Staff supports deferral so that the Board may )

1

I

'
-.
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consider and rule on the Staff's summary disposition motion on

Contention XX. For the reasons explained, the Board should deny that

part of Intervenor's motion to require Staff and Applicant to qualify
.

experts and to execute affidavits of non. disclosure.

Respectfully submitted,

y BM h& mColleen P. Woodhead
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 13th day of May, 1982.
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