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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD "02 EU -9 5 #5

Before Administrative Judges:
Sheldon J. Wolfe, Chairman
Gustave A. Linenberger, Jr.

Dr. E. Leonard Cheatum

In the Matter of:
*

'e A
HOUSTON LIGHTING AND POWER C0WANY ) u.. Docket No. 50- -t
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(Allens Creek Nuclear Generating ) 02CE;p_ SWStation, Unit 1) ) April 8,198
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II//j"t* [ORDER %
(Rulings Re: Doherty Motions)

'
3TT v."-

1. On March 5,1982, Intervenor John Doherty filed a motion

wherein he requested production of the Bechtel Power Company

Quadrex Report Review. Under date of March 16, 1982, Applicant
.

furnished copies of Bechtel's preliminary assessment of the

Quadrex Report on the South Texas Nuclear Project. Accordingly,

Mr. Doherty's motion is denied since it has been mooted.

2. On March 15, 1982, Mr. Doherty filed a motion requesting
'

that the Board subpoena Quadrex Corporation employees for the

April 1982 hearings. Therein, citing Consumers Power Company'

,

(Midland Plant,s, Units 1 and 2), ALAB-382, 5 NRC 603 (1977),

Mr. Doherty requested that the Board call as its witnesses nine

individuals who authored various unidentified portions of the*
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South Texas Project and Allens Creek Quadrex Reports. Noting

that Applicant intends to present as witnesses Mr. Goldberg of

HL&P and Mr. Sas of Ebasco, Mr. Doherty urges that "there is

serious doubt these witnesses can provide the detail and

understanding that the actual authors would provide for this

important issue" of technical qualifications. On March 29th,

Applicant filed an opposing response.

In a conference call on 1/ arch 31st, the Board deniedM

the instant motion without prejudice. Drawing down from the
~

opinion in Consumers Power Company, supra, the Board stated that,

until it had heard the direct testimony and cross-examination of

Applicant's and Staff's witnesses, it would not be in a position

1 After discussions with Chairman Wolfe, who was in New
Orleans with respect to the three Doherty motions which are the
subjects of paragraphs 2 and 3 of this Order, and af ter being
authorized by him, Judge Linenberger placed the conference call
to Messrs. Doherty and Doggett, who were the only intervenors to
initiate discovery on Quadrex matters, and to Applicant's and
Staff's counsel. Applicant's counsel agree to advise the other
parties as to the substance of the conference call. In order to
expedite matters in the short time remaining before the'

commencement of hearing, Judge Linenberger stated that the Board
would rule upon the Doherty motion (which is the subject of
paragraph 2 of this Order) without awaiting the Staff's response,
and that the Board would rule upon the two Doherty motions (which
are the subjects of paragraph 3 of this Order) without awaiting
Applicant's and Staff's responses. However, Applicant and Staff
were granted leave to move for reconsideration of the Board's

' rulings, if they so desired. Since Judge Cheatum was
unavailable, the rulings were made pursuant to the quorum
rule.
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to determine whether there was a genuine need for the Board to

call these witnesses and that it would be unable to determine

what subjects these witnesses, if called, should address.

3. On March 25, 1982, Mr. Doherty filed a Motion to Compel

Discovery from Applicant, and a Motion to Postpone Evidentiary
.

Presentations at the April 12, 1982 SchedlledHearings.

Mr. Doherty's first motion requested that the Board direct

Applicant to respond to numerous questions set forth in his

Second and Third Sets of Interrogatories, which Applicant had

objected to in its two submissions of March 23, 1982. The Board

partially granted the motion to compel to the extent that it

directed Applicant to respond to Interrogatory 29 (inclusive of

subparts (a) through (c)) of the Second Set of Interrogatories

and to respond to Interrogatory 8 (inclusive of subparts (a)

through (c)) of the Third Set of Interrogatories. The Board

concluded that the information sought in these two

interrogatories was relevant to the subject matter set forth in

the Order of January 28, 1982, and directed that answers thereto'

be submitted by April 6, 1982. However, the Board denied the

balance of the requests to compel in the first motion for the

following reasons. While Mr. Doherty (a) generalized that many
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of the remaining interrogatories were analogous to

Interrogatories 29 and 8, (b) alleged that certain other

Interrogatories are based upon Items A-0 in his renewed motion of

December 7,1981, and (c) stated that certain interrogatories

were based upon questions referenced in Volume I of the Quadrex

Report, the Board found that these characterizations were

inadequate to permit the Board to determine whether these

interrogatories were relevant to the subject matter of our Order

of January 28, 1982. Further, the Board denied the balance of

the requests to compel because, in failing to provide arguments

in support of each request to compel, Mr. Doherty apparently

would have the Board do his homework and we were not disposed to
!

do so.

Mr. Doherty's second motion requested that the Board

postpone the evidentiary hearing scheduled to commence on

April 12, 1982 until such time as Applicant has answered

responsively not only Interrogatory Sets Two and Three, but also

four outstanding sets of interrogatories and a set of requests |

for admissions.E The Board denied this motion because'of

2_/ On March 10, 1982, Mr. Doherty filed his Fourth Set of
Interrogatories, which Applicant responded to or objected to on,

March 29, 1982. On March lith, he filed his Fifth Set, which
Applicant responded to or objected to-on March 31st. On March 15
and 17, Mr. Doherty respectively filed his Sixth and Seventh Sets
of Interrogatories. On March 23, 1982, he filed his Fourth Set
of Requests for Admissions to Applicant, which Applicant objected

'

to on April 2, 1982.
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our ruling, supra, which in part denied the motion to compel with '

respect to Interrogatory Sets Two and Three, and because

Mr. Doherty had had adequate time within which to initiate and

complete discovery (see Order of March 18,1982). Further, we

conclude that Mr. Doherty simply did not proceed to file his

discovery requests in a , timely manner with respect to the four
~=

outstanding sets of interrogatories and the set of requests for

admissions since he did not anticipate the potential necessity

for filing motions to compel and thus did not allow himself

sufficient time within which to file any such motions to compel.

4. On March 29, 1982, Mr. Doherty had filed a Motion for

the Board to Call as a Witness, Donald E. Sells (NRC). Therein,

citing the Order of January 28, 1982, Mr. Doherty urged that

there is a genuine need for this NRC witness' testimony to

explain (a) why he thought there was no need for the NRC on or

about May 11, 1981 to immediately obtain the Quadrex Report and

(b) why the Quadrex Report was not adverted to by the Applicant

and tne :a;."' eiring the October,1981 hearings.

In a conft.*ence call 1 on April 7, 1982, Mr. Newman

opposed the motion because (a) there was no " extraordinary
.

SI Applicant's and Staff's attorneys as well as Mr. Doherty
participated in the conference call. Mr. Poggett was,

unavailable. Since neither Applicant nor Staff had responded as
yet to the instant motion, the Chairman at'v ised that he and
Judge Linenberger would hear oral arguments and that, since |

Judge Cheatum was unavailable, pursuant to the quorum rulei the
Board would rule. Staff's attorney advised that he would notify
the other parties as to the substance of the discussions and the
Board's ruling.
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situation" nor a " genuine need" which would justify the Board's

calling of this NRC witness (South Carolina Electric & Gas Co.

(Virgil C. Summer Nuclear Station, Unit 1), Unpublished

Memorandum dated August 27, 1981, affirmed, ALAB-663 (December

14,1981); Consumers Power Company (Midland Plant, Units 1 and

2), ALAB-382, 5 NRC 603, 607-08 (1977)); (b) 10 C.F.R.

2.720(h)(2)(1) bars subpoenaing of NRC personnel, and there were

no exceptional circumstances which would justify calling the NRC

employee; and because (c) Applicant's witness, Mr. Goldberg, will

testify why Applicant's witnesses did not refer to the Quadrex

Report in prior testimony. Mr. Black supported Mr. Newman's

objections and, in addition, argued that (a) the Staff's

witnesses, Messrs. Allenspach and Gilray, know about the

circumstances regarding the Staffs obtaining of the Quadrex

Report and (b) the timing of the' obtaining of the report was not

- relevant. Mr. Doherty argued that Mr. Sells' testimony was

important and relevant because the Order of January 28, 1982
.

reflected that the Board wanted to know why Applicant and Staff

| had not immediately alerted it as to the existence of the Quadrex
;

| Report and had not adverted to this Report during the October

1981 hearings.
"
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The Board observed that, with respect to the issue of

technical qualifications, it considered as only marginally

relevant the reason (s) why the Quadrex Report was not brought

immediately to our attention and why it was not referred to

during the October, 1981 hearings. While at page 3 of the Order
1.

of January 28, 1982, the Board observed that Applicant and Staff

immediately should have alerted it to the existence of the

Quadrex Report or at least, should have had their witnesses

advert to and discuss the Report during the October, 1981

hearings, the Board merely utilized these observations as one

basis for granting Mr. Doherty's Renewed Motion of December 7,

1981. The Board then proceeded at page 6 of its Order of

January 28 to specify those subjects that the prefiled direct
.

testimonies should address, none of which specifically required

addressing the Quadrex Report per se and the timing of its

disclosure. While it deemed the timing of disclosure of the

Quadrex Report as being only marginally relevant, the Board ruled

that the instant motion was denied without prejudice. Again'

drawing down from' the Appeal Board's opinion in Consumers Power

Jio., supra, the Board stated that, until it had heard the
_

testimony and cross-examination of currently scheduled witnesses,

it could not at this time determine whether there is a genuine,

need for the Board to call Mr. Sells as its own witness and was

|
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unable to determine what precise subjects he should address, if

called.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING B A D

f % .t A

ustave A. Linen er
ADMINISTRATIVE JUDGE

\ d
SheldonJbsolfe, Chairman
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland

this 8th day of April, 1982.

4

|

N


