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UNITED STATES OF AMERICA
HUCLEAR REGULATORY CAMMISSION

EEFNRE THE COMMISSION

In the Matter of
Nocket No, 50-147
THE REGENTS OF THF UNTVERSITY OF
CALTFNRNTA {Propnsed Rerewal of Facility

License)

Sl st el s i

(UCL? Pesearch Reactor)

NRC STAFF RESPONSE TN INTERVENOR'S MOTIOM
FOR DISCUALIFICATION OF COMMISSIONER RORERTS

I. INTRODUCTINN

On March 12, 1982, Conmittee ton Bridge the Gap (CBG), the Irtervenor
in this proceeding, filed a motion seeking disqualificatior of Cormissioner
Thomas Roberts €rom participation in any decicions regarcing the contested
applicaticr cf the Regents of the University of California (“"Applicant™).
Motion at 1. CBG claims that Cormissioner Roberts and certain members of
his staft violated the Commiscion's ex parte rules in four meetinas held
with representativec n® the Applicant on January 26, 1981, &¢ the Applicant's
ferilitv, and that, in addition, they violated 10 C.F.R. § 2.780(c) by
failine to file the required reports detailing the contents of the ex parte
communicatione which took place durira those meetings. Motier at 2,
Further, (BG alleces that Ms, Laverty's current role as legal advisor to
Cormissioner Reberts vinlates the Cormicsion's separation of functions
rules because she previously served as counsel for the NRC Staff, one of
the parties ir the proceeding. Id. Finally, CBG contends that those vio-
lations eviderce such a substantial bias in favor of twn of the parties in

the contested proceeding, Applicart and Staff, and against the remaining
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party, Intervenor, that the taint of partiality can only be removed by
Commissioner Roberts being recused from participation in any decision
related to any aspect of the nroceedina., Motion at 1, 36, In the alter-
native, CBG requests that it be qranted discovery rights to further
develop the facts as to matters related to the alleged ex parte contacts,
separation of function vinlations, and appearance of bias. Motion at 36,
The Staff opposes the Motion in its entirety for the reasons set forth

helow,

1. DISCUSSION

This proceeding is currently in the discovery phrase, with all
aspects of the proceeding pending before the Atomic Safety and Licensing
Board ("Board"). No evidentiary hearings have heen held and no initial
decision by the Board has been made on the license renewal application.
No appeals on any subject have been filed by any party before either the
Appeal Board or the Cormission. In sum, there are no matters in this pro-
ceeding pending before the Commission requiring it to act in an adjudica-
tory role and therefore the requested relief is, at best, premature.
Further, even in the hypothetical case that any matters were before the
Commission, the requested relief should not be directed to the Commission
as a body. It is only the Commissioner whose disqualification is sought

who may judge if his past conduct forecloses him from participation in

an adjudication. As stated in Pacific Gas and Electric Co. (Diablo Canyon

Nuclear Power Plant, Units 1 and 2), CLI-B0-6, 11 NRC 411 (1980): "Con-
sistent with the Commission's past practice, and the generally accepted

practice of federal co -ts and administrative agencies, the Commission has
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determined that disaualification decisions should reside exclusively with
the challenged Commissioner and are not reviewable by the Commission.”
11 NRC at 411-12. Should any issue concerning ex parte communications be
rajced ‘f and wher the Commiccion is engaged in consiceration of any aspect
nf this proceeding, that matter could then be decided by the involved
Commissioner. For these reasons, CBG's claims for relief do not warrant
consideration by the Commission and should be denied,

Tr the alternative, CRG requests that it be granted discovery rights
to further develnp the facts as to matters related to the alieged ex parte
contacts, separatier of functior violatierns, and appearance of bias. As

recently noted bv a Licensiro Roard in Houston Lickting and Power Company,

et al. [Scuth Texas Proiect, Units 1 and 2), NRC (March 26, 1982),

Slip Np. at 3. "This type of relief is inconsistert with the self-policirg
' medv provided by NRC Rules for ex parte contacts, 10 C.F.R. § 2.780.
[“octnote amitted1”  For *his reason, the alternative relief should also

he denied.

117, CONCLUSION

For the reasons stated abeve, CBG's request that Commissioner Roberts
be recuced from participation in any decisinn related to any aspect of the
ICLA reactor license renewal preceedinag does not warrant consideration by
the Commissier and should be denied. Further, CRC's reques* for the alter-
native relief that CBG be qranted discovery rights to further develop its
allegations should be denied.

Pespectfully submittec.
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