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Jul, 12, 1993

Mr. Samuel J. Chilk, Secretary
Atn: Docketing and Service Branch
US Nuclear Regulatory Commission
Washington, DC 20555

Reference: Request for Comment on NRC Fee Policy. Federal Register. Volume 58,
No. 73, April 19, 1993, Page 21116

Dear Sir;

We appreciate the opportunity to comment on the above referenced matter because of the
grave potential implications on radiation science research and education programs in which
we and other universities are involved. After a thorough review of the Federal Register
announcement, we draw four basic conclusions:
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A. Current NRC fee policy is not in accordance with the Atomic Energy Act of 1954 as
amended.

B. Federal laws addressing NRC licensee fees are fundamentally flawed with mutually
exclusive constraints.
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C. There is a sound legal basis for exempting university programs from NRC license l
fees. :
i
i

D. There i1s a need for immediate action by Congress and the NRC.

Each of these issues is discussed and supported in the following paragraphs:

A. Current NRC Fee Policy is Not in Accordance with the Atomic Energy Act of 1954 as
Amended

f
[
Section [04.¢ of Chapter 10 of the Atomic Energy Act of 1954 states, "The |
Commission is directed to impose only such minimum amount of regulation of the :
hcensee as the Commission finds will permit the Commission to fulfill its obligations t
under this Act to promote the common defense and security and 1o protect the health !
and safety of the © _ulic and will permit the conduct of widespread and diverse research [
and development.” :

:

We understand that recent action by the Commission has amended 10 CFR so as to no

longer exempt educational institutions from licensee fees: the official notice had not yet |
appeared in the Federal Register at the time these comments were prepared. The annual |
fee for a research reactor alone is expected 1o be $65.000 per year. With material ',
licenses and other license activity, we expect a program like that at Penn State to cost :
between $100.000 and $150.000 annually. Our base cost for reactor operation is :
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between $250,000 and $300,000 per vear. When the c¢ . of regulatory services
reaches 50 percent of the remaining operating costs, the requirement for "minimum
amount of regulation” s clearly exceeded.

In 1991, the national organization of Test, Research, and Training Reactor (TRTR)
managers imitiated a study of the fiscal support and expenses of university research
reactors. The study was chaired by Dr. Voth, one of the authors of this letter. Of the
37 university reactors in operation. 15 had annual operating costs of less than the
$65.000 license fee. Imposition of licensee fees in excess of current operating costs
will certainly result in the permanent shutdown of many reactor facilities and severe
curtailment of research and educational activities in the remainder. This is a clear
contradiction with the Atomic Energy Act requirement to “permit the conduct of
widespread and diverse research and development,”

. Federal Laws Addressing NRC License Fees are Fundamentally Flawed with Migtually

Exclusive Constraints

The Omnibus Budget Reconciliation Act of 1990 requires that NRC assessed fees
provide 100) percent recovery of its budget authority less the amount appropaated from
the Department of Energy administered Nuclear Waste Fund. Furthermore, the Energy
Policy Act of 1992 exempts from fees certain federally owned research reactors used
primarily for educational purposes. The Federal Register referenced also cites
examples of license acuvities not subject to fee assessment under the Independent
Offices Appropriation Act. The Federal Register requests commenters to address "what
speciiic legislative or NRC policy changes are needed 1o eliminate any unfair burden””
Clearly when constrained by law 10 recover 100 percent of costs from less than 100
percent of the licensees, the remaining licensee< must carry an unfair burden.

We strongly endorse Legislative Option Number 1 cited in the Federal Register. That
is, modify the Omnibus Budget Reconciliation Act of 1990 to remove the exempted
activities from the fee base.

There 1s a Sound Legal Basis for Exempting University Piograms from NRC License
Fees

There are two parts 1o this issue. First, the Regulatory Flexibility Act of 1980 calls for
agencies 10 consider the impact of their actions on small entities. Second. the Energy
Policy Act of 1992 exempted federally owned research reactors used primarily for
educational purposes. University research reactors exist based solely on their
contributions 1o research activities, meeting the criteria of a small entity as a facility
even though the entire university may not qualify as a small entity. As shown in item A
above, imposition of NRC license fees will cenainly result in numerous university
reactor closings and curtailment in research productivity among others. When applying
the impact test of the Regulatory Flexibility Act, the intent of the Energy Policy Act
should be considered.

University research reactors have many elements common 1o the federally owned
research reactors. Most university reactors were constructed with the encouragement of
the federal government under the Atoms for Peace program. University research
reactors were built primarily with federal funds through AEC, DOE and NSF. All
university research reactor fuel is owned by the federal government . A major portion
of research conducted at university reactors is in support of federal programs. A recent
study by the National Academy of Sciences shows that the largest category of
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employers of nuclear engineering graduates, the major users of university reactors for
educational training, is the federal government. Wh le not being federally owned,
university research reactors obviously meet many i the other critena of federal
facilities.

When the Energy Policy Act of 1992 was written, umversity reactors were exempted
from fees consistent with the Regulatory Flexibility Act of 1980. There was no reason
to specifically address university reactors under the Energy Policy Act as was the case

for federally owned research reactors w' nission identical to university reactors,
This action shows the intent of Congre 1l educational training and research
reactors should be exempt from fees. - ve it was improper for the Commission
to remove the exemption of fees for w.. without a concurrent opportunity for

Congress to consider amending the Energy ru. v Act to specifically exempt university
research reactors along with federally owned facilities used primarily for educational
training and research purposes.

Independent of Congressional action, we believe that educational institutions provide
externalized benefits 10 society as a whole on which the NRC can base a blanket
exemption of fees as noted in the Appeals Court decision in Allied-Signal, Inc. vs,
U.S. NRC. The following paragraphs elaborate on these benefits.

University research reactors provide a broad range of benefits with future payoffs that
cannet be allocated 1o specific individuals, corporations, or institutions. This research,
which 1s heavily subsidized by the university, serves the national good both for the
research results and the graduate student training it provides. It 1s not in the national
interest to penalize universities with license fees which encourage the universities to
shut down these facilities,

University reactors constitute a very important element of nuclear engineering education
at both undergraduate and graduate levels. In addition, significant and umque
contributions have been made to basic research using university reactors as a neutron
source for a broad range of experniments in radiological sciences, medicine, materials
science, archeology, zoology, and many others. Their importance to teaching
programs in universities across the U. S. has been widely recognized by both faculty
and students. A major study by the National Academy of Sciences in 1988 (University
Research Reactors in the United States-Their Role and Value) supports the value of
these facilities in many disciplines. Also, nuclear unlities. federal agencies (including
NRC) and nuclear industry as a whole have recognized university reactors as a valuable
100l in preparing well trained nuclear engineers, radiological engineers, heaith
physicists, and others. This educational support applies not only for nuclear and
radiological education, but for a wide variety of other academic areas from
anthropology 10 7.« ‘ogy. At Penn State, the reactor and associated laboratories are
used for reacter o atro! experiments, for determining pipe wall thickness using gamma
backscater, 7+ udy of cold neutron source materials in support of the national
laboratories : nd {or assisting anthropologists in determining trade routes and dietary
habits of pre-b.. o civilizations, to mention only a few applications.

University react. o .. . ve as broad-based educational faciliuies for the public.
Members of the ~ ... rom high school students to senior citizens are introduced to the
uses of nuclear cm:r;" in o broad array of applications from producing electricity in
central station nur i+« 2ower plants 1o generating isotopes for use in agricultural
research, medica ©*.:ra)y, and others. At Penn State over 2000 citizens receive tours
each year and 50 » b1 school studenis and teachers conduct experiments with the






