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On September 21, 1992, U.S. Ecology, Inc. filed a petition with the Nuclear
Regulatory Commission reguesting that the Commission terminate the Utah
Agreement program for regulating the commercial disposal of low-level
radioactive waste. This petition was noticed in the Federal Register on
November 13, 1992 (57 FR 53%41). The staff actions discussed in this paper
will also resolve the issue raised in the U.S. Ecology petition; however, the
Director’s decision addressing the petition will be prepared after the actions
have been completed.

Discussion:

Response to the Program Review Comments - The State of Utah's response to the
comments resulting from the April 17, 1992, program review were found to be
acceptable, except for the justification of the exemption from the land
ownership requirement. The actions committed to in the responses will be
reviewed as part of the next review of the program.

Land Ownership Exemption Rationale - The staff, in the December 24, 19852
letter, explained that the government land ownership requirement is based in
part on the likelihood that government will outlast private entities,
providing long-term control of the site. This is a key issue with respect to
both the active and passive institutional period. The Draft Environmental
Impact Statement for 10 CFR Part 61 states that the most significant concepts
for long-term passive institutional control are those of control of the land
by a governmental organization, land-use restrictions in the form of titles or
deeds, and multiplicity of records. Although active institutional controls
cannot be relied upon for more than 100 years, this does not preclude the
importance of passive institutional controls with respect to the continued
protection of health and safety of the public, continued control of the site,
protection of the inadvertent intruder, and protection of the disposal site
integrity. ~ne staff requested the State of Utah to show through its land
ownership exemption rationale that the substitute mechanism would provide
adequate controls comparable to governmental! land ownership, or that the
hazard present at the site is significantly less than that contemplated by
Part 61 because of the nature of the waste being disposed of, and therefore,
the public health and safety will be adequately protected without the land
ownership provision.

State of Utah's Rationale for Its Exemption - In response to the staff on the
issue of justification for the land ownership exemption, the State of Utah put
forth the concept of providing for a degree of State control of a disposal
site that would be equivalent to the control provided by the requirement in
the regulations for the disposal site to be lTocated on State or Federal land.
The objective of the land ownership requirement is to provide for long-term
control of use of the land and to prevent disturbance of the site. The State
presented as part of its rationale the following existing controls:

a. Tooele County has zoned the area that the Envirocare site is in as heavy
manufacturing-hazardous designation.
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b. Because of the mixed waste licenses held by Envirocare, Envirocare has
recorded in the public records of Tooele County an Affidavit which
refers to and incorporates the land use restrictions of 40 CFR
264.117(c) which controls post closure activities at the site.

. Envirocare is required under license Condition 36 to provide "as buiit®
drawings every six months. Because of Envirocare’s construction
techniques, each generator’s waste is segregated from other waste, and
site records to be provided after closure will be detailed.

d. The transfer of site records is specifically directed by UAC R313-25-33,
previously R447-25-33, particularly subparagraph (4).

The State requires that after closure there is a five-year post closure and
maintenance period unti] the site is transferred to the site owner for
institutional control. The license Transfer and Termination sections of the
State regulations contemplate that the site operator will transfer and or
terminate its license and turn over the site to a governmental agency for the
control period. Since Envirocare is the site owner and operator, and no
governmental agency is/has been authorized to take title to the site, transfer
and termination of the Envirocare license would not occur prior to the active
institutional control period. Therefore, Envirocare would remain responsible
for the site under the license and the institutional control phase would be
implemented in that manner.

The State required Envirocare to establish a financial surety in the form of a
trust agreement which gives the State exclusive control of the trust fund.

The State requires that the financial surety arrangement shall remain in
effect until the closure and stabilization program has been completed and the
license has been transferred. Until a transfer of the license occurs, the
surety arrangement remains in effect and will continue to be reviewed. With
the trust fund and the other regulatory and enfercement authorities, the State
will be in a position to take whatever action is necessary to protect the
public health, safety and property.

The State has also reviewed the use of a restrictive covenant for the
Envirocare site. The State and Envirocare entered into an Agreement
Establishing Covenants and Restrictions (attachment to March 17, 1993 letter)
which identifies the site and the purpose of the licensed operations at the
site.

Analysis of the State’s Rationale - The staff has analyzed the control of the
disposal site for the three time periods that represent the major phases in
the life of a Jow-level waste disposal site (operations, closure, and post-
closure observation and maintenance; active institutional control; and passive
institutional control periods). This analysis was to determine which
mechanisms, if properly constructed, could provide adeguate control in lieu of
government ownership of the land.

Operations, Closure, and Post-Closure Observation and Maintenance Period -
The licensee has title to the land and therefore, is responsible for all
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activities on the site. The licensee has provided a Trust Agreement with the
State of Utah that provides funds for closure and the post-closure period and
the active institutional control period in the event the licensee is
financially incapable of closing the site or abandons the site. The license
limits the accumulation of undisposed waste to a specific amount that can be
disposed of through the use of the trust funds.

100-Year Active Institutional Control Period - The State has proposed that it
is exercising control and can continue to exercise control of the site in such
a manner that the land ownership is not necessai'y to protect the public health
and safety from the material that is being disposed of at the site. The State
has control of the trust fund that includes the money for the active
institutional control period. If the site owner ‘s not capable of conducting
the activities required during the active control period the State will carry
them out using the money in the trust fund. The State would not need to own
the site to carry out these activities.

Passive Institutional Control Period (beyond the 100-year active institutional
control period) - The State has proposed the use of deed annotation as a
method of informing individuals who may wish to use the site in the future
that the land was used for waite disposal and should not be disturbed. The
staff found that the mechanism submitted by the State was not specific enough
to implement the requisite degree of control. The staff has drafted a
proposed "restrictive covenant" that the State of Utah could use that would be
acceptable to the staff. This draft covenant has been informally reviewed by
the State of Utah and Envirocare of Utah and incorporates comments provided by
the State from both the State and Envirocare. The State proposed that the
covenant be worded to be an addition to the deed restriction previously
submitted by the State.

Staff Conclusion on the State’s Proposal - The staff has reviewed the State’s
proposal as submitted and has concluded that the two key issues are:

a. The sufficiency of the Trust Agreement in mechanism and amount. The
staff previously identified some inconsistencies in the calculation of
the necessary surety amount. The State has committed to update the
calculations for the surety amount and this will be verified during the
next review of their program. The total surety amount may not change
significantly but this would eliminate these errors. The Trust
Agreement is a standard trust agreement and would not be considered an
asset of Envirocare in the event of bankruptcy. This will ensure the
continued availability of the fund if such an event were to occur.

b. The ability to exercise control over the use of the land once the
radiocactive material has been disposed of. The staff review of the
specific mechanisms which the State is using tc effect this control has
shown that the licensing procedures, regulatory and police powers, and
Trust moreement are adequate, however, the land annotation did not
provide sut;icient restrictions on the future use of the site. The
staff has prepared a proposed "restrictive covenant™ for the State’s
consideration which the staff would find acceptable. The State’s
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informal review of the staff proposal to use a more specific
“restrictive covenant” has concluded that such & covenant is consistent
with the property law of the State of Utah and could be added to the
existing deed annotation. Although the State of Utah and Envirocare
have informally reviewed this restrictive covenant, there may be some
additional negntiation necessary before it can be formally signed. At
this time, however, there do not appear to be any major legal or policy
problems with implementation of such a covenant.

c. The staff has prepared a letter (Enclosure 4) which would present the
staff’'s conclusion to the State of Utah. The letter states that, with
the implementation of the restrictive covenant, the State will have
demonstrated equivalent control of the disposal site to that which would
be provided by the State or Federal land ownership requirement. The
letter also presents the State’s commitment to review and update the
surety amount for the Trust Agreement.

Policy Issue - The reguirement in 10 CFR 61.59(a) regarding land ownership
specifies that disposal of radioactive waste received from others may only be
permitted on land owned in fee by the Federal or a State government. The
State of Utah has issued an exemption from its State or Federal land ownership
requirement pursuant to URC-12-125, which provides that the State mav grant
"such exemptions or exceptions from the requirements of these regulations as
it determines are authorized by law and will not result in undue hazard to
public health and safety or property." This Utah exemption provision is
parallel to 10 CFR 61.6.

The staff is recommending in this paper that the State’'s rationale for this
exemption be found acceptable under the facts as presented by the State of
Utah, i.e., the controls proposed by the State would provide an equivalent
control to State ownership. However, there is nothing unique to the State of
Utah in the cited controls. If the Commission is willing to accept the
rationale that exercising the degree of control demonstrated here by the State
of Utah is an equivalent to Federal or State land ownership, it is Tikely that
other Agreement States may wish to implement similar ¢ ‘emptions for low-level
radioactive waste disposal sites which they regulate, and States which are
regulated by the NRC may seek the same exemption und r 10 CFR 61.6.

The Commission may wish to monitor whether other St.tes are seeking from the
NRC, or other Agreement States are granting, similar exemptions. In that
case, the Commission should consider conducting a rulemaking to incorporate
into 10 CFR Part 61 a provision that would allow land use controls and other
controls to serve as a substitute for Federal or State ownership of a disposal
site.

Recommendations:

The staff recommends that the Commission:
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Approve:
1. The staff’s conclusion that, with the execution of the restrictive

covenant, the State of Utah has provided an acceptabie rationale for the
issuance of the exemption from the State or Federal land ownership
reguirement.

|
\
|
i
:
|
Note:
1. The staff intends to send the letter (Enclosure 4) to Dr. Dianne R.
Nielson, Executive Director, Department of Environmental Quality, upon

Commission approval of the staff’s action.

- The letter requests the State of Utah to submit the final restiictive
covenant upon its implementation.

3. The letter presents the State’s commitment to review and update the
surety calculations and Trust Agreement to resolve the comments in the
attachment to the December 24, 195/ letter.

a, The § 2.206 petition will be addressed separately following the
implementation of the restrictive covenant by Envirocare and the State |

of Utah, |
I
Coordination: :
The Office of General Counsel has reviewed this paper and has no legal |
objection.
\ -
James M. Tayfor
ecutive Director
for Operations
Enclosures:
1. Chronology for Land Issue in Utah
2. NRC Letters to Utah, 9/2/92 and 12/24/92
3. Utah Letters to NRC, 2/12/93 and 3/17/93
4, Draft Letter to Dr. Nielson
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Utah Amended Agreement becomes effective. This amendment
authorizes the State of Utah to regulate commercial low-level
waste disposal.

Envirocare requests State authorization to receive limited
activity LLW for disposal.

Utah approves amendment to NORM license authorizing LLW disposal
and land ownership exemption for Envirocare facility (which can
receive limited activity LLW for disposal).

Memo from Bangart to Kammerer: Utah has not provided sufficient
rationale for exemption.

Letter to Utah: Staff finds Utah's program is adequate to protect
public health and safety and compatible pending satisfactory
resolution of significant Category I comments relating to the
technical quality of Ticensing actions for the Envirocare LLW
disposal license which includes Tand ownership issue.

US Ecology files § 2.206 petition with NRC.

Letter to Utah: The staff provide additional concerns on the
State's rationale for the land exemption. The staff attached to
the letter specific comments and issues resulting from its review
of the land exemption rationale.

Letter from Utah: This letter responded in part to the Dec. 24,
1992 Jetter from NRC.

Letter from Utah: This letter responded to the Sept. 2, 1992
letter from NRC and provided additional information of the land
exemption.
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A . NUCLEAR REGULATORY COMMISSION
g WASHING TON, D. €. 20885
3
., September 2, 1992
- e .

Mr. Kenneth Alkema, Executive Director
Department of Environmental Quality
288 North 1460 West

Salt Lake City, UT B4]114-4850

Dear Mr. Alkema:

This confirms the discussion Carlton Kammerer, Director, Office of State
Programs, and Robert J. Doda, Region IV State Agreements Officer, held with
Mr. Larry Anderson, Director, Division of Radiation Control on April 17, 1992,
following our routine review of the Utah radiation control program. The
following NRC staff members, Joseph Kane, Fred Ross, and Robert Hogg, of NRC's
Office of Nuclear Material Safety and Safeguards, also participated in the
review during April 13-17, 1992,

As a result of our review of the State’s program and the routine exchange of
information between the NRC and the State of Utah, the staff is prepared to
offer a finding that overall the Utah program for regulation of agreement
materials is adequate to protect the public health and safety, and compatible
with the Commission's program contingent upon a satisfactory resolution of
significant Category I comments relating to the technical quality of licensing
actions for the Envirocare low-level radicactive waste (LLRW) disposal license
(Enclosure 2, item 2).

A significant portion of this review was devoted to an examination of the
State’s action with respect to Envirocare’s application for authority for land
disposal of LLRW under the amended Agreement with NRC. The State's licensing
action on the application is the first in the United States under regulations
developed specifically for land disposal of LLRW (i.e., Utah’s regulations
equivalent to 10 CFR Part 61). The State's rationale for its exemption of
Envirocare from the site ownership requirement and of the adequacy of the
technical bases for the l1icense amendment authorizing land disposal of LLRW
under the amended Agreement have been the subject of previous reviews and
discussions. As of this late date these {ssues are not yet fully resolved.
In 1ts reguest to the NRC for an amended Agreement, the State committed to
implement a regulatory program for land disposal of LLRW that would be
compatible with that of the NRC. Our staff will be in contact with your
Office in the near future to bring these issues to a satisfactory closure.

With respect to our review of other parts of the State’s Agreement program, we
were pleased to find that you have adopted all of the necessary compatibility
regulations within the suggested time frame. Uniformity among State
regulatory agencies is an important part of the Agreement State program, and
we appreciate your efforts in this regard. Two QA/QC manuals for the
Envirocare facility, which were developed by the Department, were found to be
particularly useful, and the NRC requested copies for reference in other
regulatory programs for the disposal of LLRW.
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Enclosure 1 contains an explanation of our policies and practices for
reviewing Agreement State programs. Please note that on May 28, 1952, the
Conmission approved amendments to the Commission Policy Statement for review
of Agreement State programs and added guidelines and indicators specific to
State regulatory programs for land disposal of LLRW. These will used in
future reviews of the Utah program.

Enclosure 2 1s a summary of the review findings which were discussed with
Mr. Anderson on April 17, 19%0. We request specific responses from the State
on the comments in Enclosure 2.

In accordance with NRC practicc, I am also enclosing a second copy of this
letter for placement in the State’s Public Document Room or otherwise to be
made available for public review.

] appreciate the courtesy and cooperation extended to the NRC staff during the
review. 1 am looking forward to your comments regarding our findings and your
staff responses to the Enclosure 2 recommendations.

Sincerely,

ffice of State Programs

Enclosures:
As stated

cc w/encls:

James M. Taylor, Executive Director
for Operations

Robert D. Martin, Regional Administrator
Region IV

Larry Anderson, Director, Division of
Radiation Control

State Liaison Officer

NRC Public Document Room

State Public Document Room



Acplication of "Guidelines for NRC Review
of Agreement State Radiation Control Programs®

The "Guidelines for NRC Review of Agreement State Radiation Control Programs,®
were published in the Federa)l Register on June 4, 1987, as an NRC Policy
Statement. The Guidelines provide 29 indicators for evaluating Agreement
State program areas. Guidance as to their relative fmportance to an Agreement
State program is provided by categorizing the indicators into 2 categories.

Category 1 indicators address program functions which directly relate to the
State's ability to protect the public health and safety. If significant
problems exist in several Category I indicator areas, then the need for
improvements may be critical.

Category II indicators address program functions which provide essential
technical and administrative support for the primary program functions. Good
performance in meeting the guidelines for these indicators is essential in
order to avoid the development of problems in one or more of the principal
program areas, i.e., those that fall under Category 1 indicators. Category II
indicators freguently can be used to identify underlying problems that are
Causing, or contributing to, difficulties in Category I indicators.

It is the NRC's intention to use these categories in the following manner. In
reporting findings to State management, the NRC will indicate the category of
each comment made. If no significant Category I comments are provided, this
will indicate that the program is adequate to protect the public health and
safety and is compatible with the NRC's program. If one or more significant
Category I comments are provided, the State will be notified that the program
deficiencies may seriously affect the State's ability to protect the public
health and safety and that the need of improvement in particular program areas
is critical. If, following receipt and evaluation, the State's response
appears satisfactory in addressing the significant Category I comments, the
staff may offer findings of adequacy and compatibility as appropriate or defer
such offering until the State's actions are examined and their effectiveness
confirmed in 2 subsequent review. If additional information 1s needed to
evaluate the State’s actions, the staff may request the information through
follow-up correspondence or perform a follow-up or special, limited review.
NRC staff may hold a special meeting with appropriate State representatives.
No sfgnificant items will be left unresolved over a prolonged period. The
Commission will be informed of the results of the reviews of the individual
Agreement State programs and copies of the review correspondence to the States
will be placed in the NRC Public Document Room. If the State program does not
improve or 1f additional significant Category I deficiencies have developed, a
staff finding that the program is not adequate will be considered and the NRC
may institute proceedings to suspend or revoke all or part of the Agreement in
accordance with Section 274j of the Act, as amended.

Enclosure 1
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2iatus of Program Related to Previoys NRC Findings

The previous NRC program review was concluded on February 9, 1880, and
comments and recommendations were sent to the State in a letter dated

April 11, 1950. At that time, the program was found to be adequate to protect
the public health and safety and compatible with the NRC's program for the
regulation of similar materials. Subsequent to the review, on May 9, 1930,
the Agreement with Utah was amended to include authority for the State to
regulate the disposal of low-level radicactive waste LLR¥W). Also, a special
review of Utah’s LLRW disposal program was conducted uring February 19-22,
1591, and a comment letter was sent to the State on April 23, 1991. The
comments and recommendaticns have been satisfactorily closed out, except for
several comments relating to the Ticensing action concluded on March 20, 1992,
authorizing full operational status for the Envirocare LLRW disposal site near
Clive, Utah.

Lurrent Review Comments

The Utah radiation control program satisfies the Guidelines in 27 of the
29 indicators. The State did not meet the Guidelines in two Clte?ory 1
indicators, Status and Compatibility of Regulations, and Technica Quality of
Licensing Actions.

Our comments and recommendations on licensing relate to the State review of
the license application, the Safety Evaluation Report (SER), and the
operational license amendment issued on March 20, 1992, for the Envirocare
dispesal site for LLRW near Clive, Utah. The State of Utah concluded, on

May B, 1990, an amended Agreement with the NRC to cover the authority for LLRW
disposal. Envirocare had been storin? certain LLRW on site (e.g., uranium and
thorium wastes from a rare earth faci ity). Utah has now authorized the
disposal of these materials, with the license review process completed and an
amendment to the Envirocare license becoming operational on March 20, 1992.

The comment and recommendation on regulations involves the adoption of a
regulatory amendment on decommissioning, and in accordance with current NRC
policy wherein the amendment s scheduied for early adoption, this comment 1s
of minor signif.cance.

1. siatus and Compatibi Ijuﬂmmuﬁnw
Cngm

The review of the State's radiat pn control regulations disclosed that
cne regulatory amendment, which Ts a matter of compatibility, had not
been adopted by the State within a three-year period after adoption by
the NRC. This amendment involved a decommissioning rule. In accordance
with current NRC practice, 1f the State has initiated ruiemaking on the
decommissfoning rule, and the rulemaking is on track at the time of the
review, then the finding is of minor significance.



Becommendation

We recommend this amendment, and any others approaching the three-year
period allowed after NRC adoption, be promulgated as effective State
radiation control regulations.

Technical Quality of Licensing Actions (Category I Indicator)

A.

- . This 1s a repeat comment from
previous reviews and discussions.

Previously, we discussed the State's exemption of Envirocare from
the requirements in R447-25-§ with regard to site ownership. This
is an extension of an exemption originally granted to Envirocare
which allowed development of a Naturally Occurring Radioactive
Material (NORM) disposal site on privately owned property. We
recommended that the rationale for extension of the exemption far
the disposal of byproduct, source and special nuclear material be
documented and include how the performance objectives relating to
long-term control, surveillance and maintenance would be met.
This should include an analysis of the adequacy of the surety
funds to cover such long-term control and discussion of the
difference between 30 versus 100 years post-closure requirements.
During this review, we obtained a draft of the State's ratfonale
for land cwnership exemption, and we recommended that this
document be finalized and transmitted as soon as possible to the
NRC for assessment.

We received tne State's completed rational for the land ownership
exemption on May 28, 1992. The completed rational is currently
being reviewed in this Office; the Office of Nuclear Materia)
Safety and Safeguards, Division of Low-Level Waste Management and
Decommissioning; and the Office of General Counsel. Our
assessment will be provided to you after we nave completed our
review,

Comment - Completion of Safety Evaluation Report

The State of Utah had required Envirocare to submit additional
hydrogeologic site characterization information and conduct
additional ground water flow modeling to resolve the deficiencies
in the Yicense application related to ground water protection and
site performance. The deficiencies were described in a Safety
Evaluation Report (SER) prepared by the DRC. An examination was
performed of the licensee's submittal on hydrogeologic
characterization and ground water flow modeling, and the
subsequent DRC staff evaluations of this material. Interviews
were conducted with the staff of the Ground Water Protection
Section of the Division of Water Quality. All of the issues



raised by the NRC regarding the quality of Envirocare's site
hydrogeologic characterization, and the ensuing DRC staff
evaluations are satisfactorily addressed. However, the Statement
of Basis for the Ground Water Discharge Permit does not show how
the site hydrogeologic characterization, ground water flow
modeling, and ground water protection program leads to a
conclusion that the State equivalent to the 10 CFR Part 6]
gerformance objective covering off-site release of radicactivity
s met.

We understand the State concluded that a dose assessment for the
groundwater pathway was not necessary considering the
effectiveness of the ground water protection program including:
(1) the emplacement of low-permeability clay liners and covers;
(2) the extensive amount of required ground water monitoring;
(3) the exclusion of most of the more mobile radionuclides from
disposal; (&) the long ground water travel times for the remaining
most mobile radionuclides in the site inventory (e.g., K-40);
(S) the very poor water quality at the site; and {(6) the lack of
credible off-site dose scenarios for ground water and related
pathways.

We recommend that the State provide documentation in their SER,
Ground Water Discharge Permit Statement of Bacis or other such
document, how the site meets regulatory standards for the off-site
release of radicactivity.

Lomment - QQQ[inDQ E[Qggﬁurgg

The current Envirocare operating procedures, detailing specific
directives to the licensee’s employees and contractors, are not in
the possession of the State at either the site office or the
headquarters office. It would be beneficial to the State, as
information to aid inspections, to possess current operating
procedures at one of the State locations.

Recommendation
NRC recommends that a» = ‘~ted and controlled copy of the disposal
cperating procedures, -4ding administrative, QA, radiation

protection, and laboratory procedures, be provided by the
licensee, and maintained at one of the State locations.

Lomment - Averaging of Waste Concentration

Discussions with the State indicate the State may be required to
make policy decisions relative to sampling and concentration
averaging on radicactive materials received for demonstration of



5
compliance with Utah's regulations and 1icense conditions. NRC
recognizes the difficulty involved in the determination of
concentrations for bulk shipments, and associated sampling
procedures and protocols. The State policy on such determinations
does not appear to be fully defined.

;‘g(‘qmghﬂliQfQD

We recommend that the State formalize their policy on
concentration averaging and coordinate this policy with NRC draft
guicance which has been coordinated with the Conference of
Radiation Control Program Directors, Inc. The State should verify
that the licensee's procedure for determining the concentrations
of radionuclides in bulk shipments 1s consistent with State

] The procedures should cover methods for establishing a

vative assumed density for incoming shipments of unknown

, for waste classification purposes.
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The Ticensee has not defined the term "11ft." Defining this term
is considered necessary because of the mounding practice being
followed in embankment construction and because of questions that
will arise in determining the number of field control tests (e.g.,
see page 64 of QA/QC Plan) to be completed.

Recommendation

¥e recommend that DRC request the licensee to define the term
“11ft" in the QA/QC Plan in terms of surface area of placed
embankment material.

The reviewers assessed the merits of a limited and separate
leachate collection system, which was installed by the licensee in
the NORM portion of LLRV cell. The DRC had not reviewed or
épproved this system prior to installation. Because of its design
and limited extent, 1t is questionable whether any useful
information could be obtained from monitoring of the limited
system. In addition, there is a concern for surface water to
collect and flow along the perimeter of the monitoring gipe
towards the waste, where the pipe penetrates the radon barrier.
Also, the licensee should be made aware that all modifications to
the design of the cell must be approved by the State, before
installation.

Recommendation

We recommend that the State evaluate the installed limited
leachate collection system with a view toward requiring the
Ticensee to seal the pipe with bentonite/cement and cutting the
pipe off to avoid penetration of the radon barrier layer.

mm - n

The review of Mixed Waste Disposal Cell was conducted primarily by
the Division of Solid and Hazardous Waste with input from the
Division of Radfation Control. Utah now has a Memorandum of
Understanding (MOU) between the two Divisions (as suggested by NRC
during a September 1991 meeting) that primarily addresses the
reconciliation of differences between hazardous/LLRW regulations.

During early inspections related to the mixed waste cell (ground
water samplin? events and initial cell construction) deviations
were found related to design plans. This situation resulted in
the Division of Solid and Hazardous Waste requiring Envirocare to



provide funds that permitted the Division to retain a consultant
to perform full time inspection activities at the site over a
period of several months (to inspect placement and construction of
a multiple Tiner/leachate collection system). In addition, the
Divisfon of Solid and Hazardous Waste required Envirocare to
retain the assistance of Law Engineering to oversee the
installation of geomembranes. The experience gained by the
Division of Solid and Hazardous Waste indicates the need for full
time inspection during the significant construction activities of
the LLRW waste cell. We understand the DRC s actively recruiting
for a staff engineer at the present time to provide this oversight
at the construction of the LRW cells.

We recommend this staff position be filled at the earliest
practical time.

Comment - Hydraulig Conductivity of Clay Liner

To demonstrate that the clay materials proposed for placement in
the cell Tiner attain the field permeability of 1.0 x E-7 cm/sec
that is required by Utah’s license conditions, the Division of
Solid and Hazardous Waste required the running of double-ring
infiltrometer tests., The licensee, prior to performin? the
infiltrometer tests, treated the proposed clay-materials with a
deflocculent with the purpose of decreasing the permeability of
the clay soil. The NRC reviewers were unable to establish in
their discussions with both Envirocare and DRC, what testing and
assessment of the long-term stability of the treated clays had
been performed.

Rec pmmendation

We recommend that DRC request the licensee to perform an
assessment of the long-term stability of the treated clay soils
under anticipated waste disposal environmental conditions (e.g.,
leachate from placed waste), to demonstrate the lon?-term
performance and engineering properties ¢f the clay liner material.

Qbservations and Commitments

The NRC reviewers noted during the review that the Envirocare
ground water permit covers the LLRW cell and the uranium wil)
tailings cell, which is being licensed by the NRC. The reviewers
will convey the need for NRC's uranium mi1] tailings licensing
group to coordinate their license review process with the State
agencies responsible for the ground water discharge permit.



E. Two important documents were developed by the State during this
licensing actfon: (1) QA/QC Manual for the LLRW cell, and
(2) QA/QC Manual for the wixed waste cell. The NRC believes these
two QA/QC Manuals provide valuable information on the development
and construction of waste cells containing radiocactive materials,
which may be of use by the N°C or other Agreement States. The
State has agreed to provide A.C with a copy of each manual.

Es The NRC reviewers agreed to furnish the DRC with a copy of NRC's
latest guidance on the averaging of LLRW for disposal.

D. The DRC agreed to keep the NRC informed of the schedule for
formally documenting 1ts safety evaluation of the design and
construction of the mixed waste disposal cell.

summary Discyssions with State Representatives

A summary meeting to present the results of the regulatory program review was
held with Mr. Larry Auderson, Director, Division of Radiation Control,
Department of Environmental Quality, on April 17, 1992. The scope and
findings of the review were discussed with Mr. Anderson and other Department
staff members. Mr. Anderson was informed of the significance of the one
Category 1 finding regardin$ the exemption for land ownership. Mr. Anderson
said the State would probably proceed directly with some means of finalizing
the rationale for the land ownership exemption.

Mr. Anderson also expressed the State's appreciation for past NRC assistance
and training for the Utah staff. He said the Department will continue to
support the radiation control program, any NRC-sponsored training courses, and
cooperative efforts with the NRC and other Agreement State Programs.

A closeout discussion with the RCP technical staff was conducted on April 16,
1882, The State was represented by Mr. Craig Jones, Mr. Dane Finerfrock, and
other Division staff. Several general and specific questions were raised by
the State representatives. The review findings regarding the Envirocare
Ticense and the SER were discussed at some length. A briefing was conducted
by NRC representatives on NRC's new formats for the reporting of State
incidents and State statistical information to the NRC.
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% - UNITED STATES
. E NUCLEAR REGULATORY COMMISSION
‘ ‘ ? WASHINGTON, D. C. 20655
] December 23, 1952
'.'..

Mr. Kenneth Alkema, Executive Director
Department of Environmental Quality
288 North 1460 West

Salt Lake City, UT 84114-4850

Dear Mr. Alkema:

This is to inform you of our additional concerns and questions regarding the
State’s rationale for its exemption of Envirocare from the site ownership
requirement. As discussed in my September 2, 1952 letter tu you, I indicated
that I would contact you so that we may bring this issue to closure. The
staff has completed their review of the Land Ownership Exemption document
dated May B8, 1992, the final revision of Section 10 of the Envirocare License
Amendment Application dated July 15, 1992, and the final Trust Agreement.

In its request to the NRC for an amended Agreement, the State wade a
commitment to implement a regulatory program for land disposil of low-level
radicactive waste (LLRW) that would be adequate to protect public health and
safety and compatible with that of the NRC. Historically, LLRW disposal
operators have been unprepared for the type and magnitude of maintenznce
problems that have arisen during and after site closure, and have been unable
to cope, even to the point of abandoning the site. These maintenance probiems
have led to economic and social resource commitments that were not originally
anticipated. Sufficient funds were not available to repair the maintenance
problems, and there was no one who was clearly responsible for the site that
was abandoned. NRC regulations, 10 CFR Part 61, upon which the Utah
regulations are based, were designed to avoid the maintenance jroblems which
led to economic resource and responsibility issues, and the economic and
respensibility issues themselves.

The requirements for government ownership and for financial swety are an
integral part of the LLRW regulatory requirements which specifically attempt
to prevent maintenance problems, and economic and responsibility issues,
during and after site closure. Reguirements for site characterization, waste
form and packaging, and site design and operation, are provided in an attempt
to avoid the type of maintenance problems which plagued Maxey Fiats, et al.
The Tand ownership and financial assurance requirements work with those
reguirements listed above, to provide assurance of public healt) and safety
once the site is closed. The trust agreement provided by Envirocare is
designed to assure protection of the public health and safety, with funding
for surveillance, monitoring and funding to provide for third purty closure in

:3/‘,/4,5fn >/
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the event that Envirocare “unilaterally withdraws® from site operations. In
theory, this is designed to result in 2 similar situation to that furnished by
government ownership, for the period of active institutional centrol. But as
noted in the enclosure, this does not address the lack of clear ownership and
any changes necessary with respect to licensing procedures. Also, the trust
fund that Utah proposes as a replacement for government land ownership is
a}ready required in existing regulations in addition to land ownership, not in
place of it.

Furthermore, as the State has noted, the government land ownership requirement
is based in part on the 1ikelihood that government will outlast private
entities, providing long-term control of a site. This is & key issue with
respect to both active and passive institutional controls. In the Draft EIS
for 10 CFR Part 61 it states that the most significant concepts for long-term
passive institutional control are those of control of the land by a
governmental organization, land-use restrictions in the form of titles or
deeds, and multiplicity of records. Although active institutional controls
cannot be relied upon for more than 100 years, this does not preclude the
importance of passive institutional controls with resp2ct to the continued
protection of the health and safety of the public, continued control of the
site, protection of the inadvertent intruder, and protection of disposal site
integrity. The Land Ownership Exempticn rationale should show how the
substitute mechanism would provide adequate controls comparable to
governmental land ownership, or that the hazard present at this site is
significantly Tess than that contemplated by Part 61 because of the nature of
the waste being disposed of, and therefore, the public health and safety will
be adequately protected without the land ownership provision.

Also, since we issued our review letter, the NRC has received a petition from
US Ecology, Inc. for Review and Suspension or Revocation of Utah's Agreement
State Program for Failure to Require State or Federal Site Ownership at the
Envirocare of Utah, Inc. Low-Level Radioactive Waste Facility filed by letter
dated September 21, 1992. This Petition requests the NRC to revoke or suspend
Utah’s Agreement State status under section 274 of the Atomic Energy Act for
failure to require Federal or State land ownership at the Envirocare of Utah,
Inc. LLRW disposal facility. As a basis for the US Ecology request, the
Petition alleges that (1) under both Utah's Agreement State program and the
Federal LLRW regulatory program,  LLRW may not be disposed of on privately-
owned land unless the State in which the site is located or the Federa)
Government has formally expressed a willingness to accept title to the
facility at site closure; (2) the Envirocare site is located on privately-
owned land; and (3) neither Utah nor the U.S. Department of Energy has agreed
to or expressed any willingness to accept title to the site. Please note that
the receipt of the Petition was published in the federal Register on

November 13, 1992, and 1 have enclosed a copy for your review and response as
appropriate. I will be issuing a determination .n the US Ecology request
within a reasonable time after receipt of your response and my review of these
issues.
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In order for me to carry out my responsibilities with respect to this
Petition, and to rescive the fssues | have raised in the past, ] have enclosed
additional comments and a request for information, based on our review of
information supplied by both the State and the licensee on the issue of land
ownership. It is requested that your esponse be given the highest grlority.
We realize that responding to the entire letter will take considerab time,
however we feel that a quick response to items 2, 3 and 4 could occur within
the next 30 days or earlier.

I Took forward to your timely responses and please do not hesitate to call me
if you have any questions. I can be reached at 301-504-2321.

Sincerely,

Carlton Kammerer, Director
Office of State Programs

2 / [ |
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SPECIFIC COMMENTS AKRD ISBUES REBULTING FROM THE
REVIEW OF THE LAND OWNERSHIP EXEMPTION RATIONALE

The report on "Evaluation of the Potential Public Health
Impacts Associated with Radioactive Waste Disposal at a site
near Clive, Utah"™ developed for the State by Rogers and
Associates Engineering Corporation determined the
radionuclide concentrations to limit effective whole-body
dose egquivalents to applicable levels as defined by the
regulations. The license does not authorize all
radionuclides that were evaluated in the report. Please
provide technical analyses, including dose to the public,
based on the actual types, gquantities, concentrations and
half-lives of the radionuclides in the waste to be received
under the present license which would support the State’s
decision that the site is to be left open to unrestricted
use following the 100 year active institutional control
period. These analyses should support your determination
that government ownership is not warranted based on the
doses received by the public, including an inadvertent
intruder. It would be expected that by using the parameters
of the site, and accurate information on the source term,
the predicted dose to the public is well below that
specified in the regulations.

Please provide a description of the control of the land in
the absence of governmental contrel. The description should
include what land-use restriction there will be in the forms
of legal instruments such as restrictions on titles and
deeds and transfer of site records to the appropriate State
and county municipalities.

The regulations provide that the responsibility for the
disposal site is maintained by the licensee for at least
five years fcllowing closure. Following closure and the
period of post-closure observation and maintenance, the
license may be transferred to the site owner under
conditions specified in R447-25~16 of the Utah Low-Level
Radicactive Waste Disposal Rules. Since there is to be no
government ownership, it is not clear what the licensing
process will be or who the licensee will be following the
nominal five year post-closure period. Please indicate 1)
who the State expects to be the licensee following the post-
closure period; 2) who the State expects to be the licensee
should Envirocare abandon the site; and 3) what the
licensing procedures will be following the five year post
closure period.
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in addition, under Section 151(a)(2) of the Nuclear Waste
Folicy Act (Public Law 97-425), the NRC may be reguired to
review and approve Agreement State financial arrangements
for long-term monitoring and maintenance of a specific site
before the site operator can be relieved of its licensed
responsibility.

The Land Ownership Exemption Rationale references existing
Utah State laws which could provide the means to control the
disposal site. These laws address issuing orders to enforce
law and rules, civil penalties, criminal proceedings and the
State’s ability to impound radioactive material if it poses
an imminent threat or danger to the public health. We do
not understand the relevance of these provisions to
ownership of the site, to the responsibility for the site
after 100 year active institutional control period, and the
pessible abandonment of the site by the present owner. If
the State is committing to step in and take over the site,
the rationale should specifically state this commitment.
Please address this in response to item 3 above.
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COMMENTS ON THE FINAL TRUST AGREFMENT AND SECTION 10 OF THE
LICENSE AMENDMENT APPLICATION

The latest closure plan as submitted by the licensee and approved
by the State was not available during the review of Section 10.
Since the cust estimates are related to the closure plan, many of
the issues raised may be resolved with the submission of the
approved closure plan. We reguest that the closure plan alsoc be
provided in addition to responding to the issues and questions
raised below.

A‘

In Section 10, the following guestions on the cost estimates
for site closure were raised:

1.

There are no cost estimates or plans for the transfer
of site records to the appropriate municipality,
county, county zoning board, State officials, local and
Federal agencies etc. (10 CFR 61.80(e)). Please submit
this information from the licensee. Also identify in
addition to the cost of these transfers, who the
agencies are in Utah at the present time who will
receive these records.

There are no cost estimates or plans regarding the
placement of monuments, trench markers or warning
signs. Please submit this information.

Current excavation and construction costs indicate that
the estimate provided may underestimate the actual cost
of activities, even though Envirocare states that the
"costs are based on actual costs charged...for similar
work." Cost estimates should be based on independent
regional contractor estimates. Comparisons to standard
engineering manuals for cost estimating would be
useful.

Section 10 did not contain drawvings with adeguate
details to evaluate the dimensions and amounts provided
for the fencing, excavation, radon barrier, rock
barrier, etc. Please submit detailed drawings that
will enable the NRC staff to evaluate the dimensions
and amounts provided for the fencing, excavation, radon
barrier, rock barrier, etc.

In the cost estimates for the active institutional control
period:

1‘

Envirocare has planned for four wells to be sampled
twice each year for five years, then annually. The
environmental monitoring plan should be based on site
history and stability, and may prove to be either more
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The last sentence of paragraph 10.6.5 reads, "to cover
300,000 cubic yards of contaminated material, 141,808 cubic
yards of radon barrier would be necessary.” The original
nunbers in Section 10 submitted with the Draft Trust
Agreement were 465,000 CY and 165,000 CY respectively. It
is unclear what the relation is between the quantities of
contaminated material and radon barrier. The revised July
15, 1992 Section 10 does not appear to be consistent with
the previous version with respect to this issue. Please
clarify the relation between the gquantities of contaminated
material and the radon barrier.

In Section 10.6.10, General Cleanup, the second paragraph on
page 10-5, states that, “"An additional 100 [soil] tests have
been included on Table 10.1..." Table 10.1 lists only 50
gs0il tests, and this is a decrease from the original
guantity of 100 in the previous version of Section 10.
Please indicate the correct number and have the licensee
revise Section 10 for consistency.

On page 10-11, for both item 5, Gamma Radiation Monitoring,
and item 6, Radon Monitors, the cost per guarter has dropped
significantly from the previous version of Section 10. The
cost per quarter for Gamma Radiation Monitoring, has dropped
from $22/gtr to $1.10/gtr, and for Radon Monitors, it has
decreased from $35/gtr to $1.10/gtr. Both of these
decreases are very large. Please explain the significant
decrease in monitoring cost.

Editorial Comments and Arithmetic Errors in the Trust Agreement
and Section 10.

Trust Agreement

In section 19 on page 6, hypothecated is misspelled.

- I In Schedule B on page 9, there is a math error:
$258,140 + $972,880 = $1,231,000 pot $1,213,000.

Bection 10

. 1N The third paragraph on page 10-1 contains the first use
of the abbreviation LARW, however, it is not spelled
out.

2. The third paragraph in Section 10.0.1 (page 10-2)
submitted with the Draft Trust Agreement, had a final
sentence which said:



C O

"It is anticipated that the only time concaminated
material will be stockpiled loose is when it is dumped
out loose under the rollover and when it is stored on
the approved storage pad."

It is unclear why this sentence was deleted. It seens
to be informative and useful.

The surety agreement discussed in Section 10 and cost
estimates as & whole had several arithmetic
inconsistencies in the draft documents that were not
corrected in the final document. These are as follows:

There is quite a bit of confusion regarding guantities
A, B, C and D.

a. On page 10-2, paragraph 3, gquantity C is
listed as 278,000 cubic yards (CY); however,
elsevhere in the document, (pages 10-2, and
10-3), the amount is listed as 283,000 CY.
This amount (283,000 CY) is used in all
calculations.

b. At the bottom of page 10-2, qguantities A, B,
C and D are added. The sum is 300,000 CY.
Quantities A, B, C, and D, when summed, egual
330,000.

It should be made clear that guantities A, and B are
part of quantity C, and that the eguation should be: C
+ D £ 300,000.

In addition, we suggest that paragraph 3, on pages 10-1
and 10-2 should read, "The total amount of
radicactively contaminated material on-site but not
covered with sufficient radon barrier and rock ercsion
barrier (material in temporary embankment, in storage,

) must be less than 283,000 cubic yards
(quantity C.)

The second paragraph of Section 10.3, page 10-4,
references construction drawings for the "the first
465,000 cubic yards."™ This is the same as in the
Section 10 that was submitted with the Draft Trust
Agreement, although every other occurrence of "465,000
CY" that appeared in the previous version of Section 10
has been replaced with "300,000." It is not clear
whether this "465,000 CY" was left in place
intentionally or in error.
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It is unclear why all of the dimensions in Section 10.5
were changed. It is possible that it is because the
limit on contaminated material on site that is not
completely covered with raden and rock barrier is
300,000 CY rather than the original 465,000. If so,
this indicates that the reference to "465,000 CY" in
Section 10.3 is a mistake. BSee 4 above.

At the top of page 10-7, on line S, there is an
asterisk after CY, but there is no corresponding
explanatory asterisk.

In the fourth line of the first full paragraph on page
10-7, that twenty percent of the total of *material in
storage, not unloaded and from the cleanuyu of the
site..."™ is listed as 6000 CY. However, these numbers
add up to 9400 CY.

[ (material in storage)+(not unloaded;+(clean-up)) * 20%

(25,000 CY + 5,000 CY + 17,000 CY] * 20% =
9,400 CY

Note that this does not change the $0.52 end result of
the calculations.

On page 10-~10, the total for Environmental
Monitoring/Water Sampling is $4,216/yr. This number is
listed incorrectly as $4,206, and halved incorrectly as
$2,103 on page 10-12 in Sections D and E. This led to
incorrect totals of $8,206 in Sections D and E (should
be $8,216) and $6,103 in Section E (should be $6,108),
and throughout Table 10.2.

On page 10-10 in Section E, $8,206 is listed as the
cost for the "Second Through Sixth Years," however, in
Table 10.2 it is only listed for the second through
fifth years. Similarly, in Section E on page 10-10,
$6,103 is listed for the "Seventh Through One-hundredth
Years, but in Table 10.2, this amount is listed for
years six through one hundred. These discrepancies
should be corrected.

In item 5, on page 10-11, Gamma Radiation Monitoring
was changed from " (TLD Badges)"™ to "(Icn Chambers)"
however, in item C on the same page, it is listed as
Gamma JLD’s. This discrepancy should be corrected.
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All of the items listed in Table 10.3 have explanatory
paragraphs within the body of the text sxcept for
Reclamation. The licensee should provide an

explanatory paragraph as to what reclamation consists
olﬁ
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meetng
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Contoct Person Ms Beverly Huater
Divison of Resesrch Evslustion snd
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The subcommitiee will then beas
presentalions by and hoid discussions
with representatives of the NRC stal?
end other interested persons regarding
this review

Further information regarding topics
to be discussed. the scheduling of
sessions whether the moeting has been
canceied or rescheduied the Chatrman s

changes in schedule. eic. tha! may have
occurred.

BPeted November b 1002

Lo B
Yeochnico! Asswtan! ko the Director OfFce of
Nuciwar Ragulotory Reweorch

PR Doc. 8327512 Piled 11-13-82 845 am)
L OO YW

Otfics of Blew Frogreme; Recsipt of
Pottion

Notice is bereby given thatl by letter
dated September 21, 1982, Anthony |
Thompson. Esqg.. on behalf of US
Ecology. Inc., filed & “Petition of US
Ecology. inc. for Review and Suspension
or Revocation of Utah s Agreement
Siate Program for Failure to Require
Siste or Federa!l Site Ownership at the
Envirocare of Utah. Inc Low-Level
Redioactive Waste Facility™ with the
U.S. Nuclear Regulatory Commission
stafl. The Petition requests the NRC to
revoke or suspend Utah's Agreement
Blate slatus under section 274 of the
Atomic Energy Act for [ailure to require
Federal or State land ownership #! the
Envirocere of Utah Inc low-leve!
rpdicactive waste [LLRW) dispose!
facility. As & basis for the request the
Petition slieges thet

[1) Under both Utah's Agreement
Blete program and the Federa! LILRW
regulstory progrem, LLRW may not be
disposed of on privetely-owned lend
uniess the state in which the site is
locsted or the Federal governmen! has
formally expressed & willingness to
sccep! title to the fecility ot site closure

{2} The Envirocare site is located on
privately-owned land. and

{3) Neither Utah por the United States
Departmen! of Energy has agreed 1o or
expressed any willingness 10 sccep! Utle
to the site

The NRC will take approprisie action
om the Petition within & reesonable ume
A vopy of the Petition is svaileble for
inspection and copying in the
Commission ¢ Public Document Room,
2120 L Streel. NW._ Washington DC
;0037

Dated 81 Rockville Maryland this 8th dey
of November 102
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t(“l-! | Notices

53943 Federal Register ; Vol &7, No. 220 / Priday. November

Foe the Pachea: Boguetory (e [ g e e registerad under section 13 of the
Vandy L i, Dsngpes 4. Brash. Act—Form 10-0 affects
Assmtan Dnrecks for Sawte Agreumomts Acting Directer. epproximately 3.290 flers and results »
Progrum (ffce of Shom Progrowe. (PR Doc §3-2983 Filed 1h-10-42 bab s 1805 burden
(FR Doc. 8327511 Plisd 71-15-08 046 am| SRLN COCE S {6) Porm 10-KSB which is an options|
i cON Ten-0-8 ———————  80v4] report for smali business iesvers

under the Exchenge Act—Form 10-KSE

et SECURITIES AND EXCHANGE affects spproximasely 3.225 filers and
OFFICE OF PERSOMNEL COb LB SO results e 1.272 burden bours:

A |
MANAGE MENT {7) Form 10-QSB which is su oytiona
Dirsctor's Advisory Commities ea Law  Manegement and Budget issuers under the Exchange Act—F
Enforcement and Protactive Agency Clesrunce O ces—ianmeth 10-QSE affects approximately u::“
Occupstions. Open Mesting Fogesh (202) 273-2142. filers and resuls in 131.5 burden

Upon wnitten request copy evailsble (8) Form §B-2 which is & registration
sasucy: Office of Pursormal from Securites and Exchangs form under the Securities Act filed by
Manegement. Commission. Office of Filings. small business issvers—Form SB-2 is
acTIOR Notice of oper. meeting informaticn and Consumer Affaire, filed by spproximately 384 flers and

s oy n::;‘;m",l:wh!&hudetn
SUMMARY. According to the provisions orm
of section 10 of the Federal AGVISOry Mepwiancs 14A—1is No. 2988 securities under the Exchange Act—
Commities Act [P.L 83-483) petice is Reguistion S-K~Fils No. 20-3 Form 10 affects approximately 110 filers
hereby given tha! the ninth meeting of Regulenon 5-8-Fle No. I70-370 and results ip 12980 burden hours;
<he Directot's Advisory Committee on Form 10-K-~File iNo. 27048 {10) Form S-1 which is & registration
Law Enforcement and Protective Form 10-0-Fila Ne. 27048 statemen! under the Securities Act—

Occupetions will be beid at the time and
place shown below. )

DATE November 18 1852 10 s

PLACE: Weshungion Hilion and Towsrs,
1919 Connecticu! Avenue, N.W.,
Washington, DC.

Due io the repidly spproaching
slatutory desdline for compietion of this
study. less than 15 days notice is given.

AsEwDa: The focus of the November
18th meeting will be the soliciting of the
views of the Advisory Commitiee
members on the Office of Personne!l
Management stafl proposal for law
enforcement pey and clessification
reform before OPM makes a final
decision on its recommendstion

FOR FUSTHER F ORMATION CONTACT,
Phylls C.Foley. Director, Law
Enforcement and Proiective
Occupations Tosk Force, Office of
Compensation Policy, Persaanel
Systerns and Oversight Group, Office of
Personne! Management room 7H30,
1900 E Street NW. Washingtan, DC
mis.

FUPPLEMENT ARY BORME TIOR The
meeting is open to the publi . If time
permits. an opportunity will be provided
for members of the public tn sttendance
#1 the meeting to provide thetr views.
Persons wishing 1o sddress the Advisory
Comemnittee orally ot ihe meeting should
submil & written requert no later then
the close of business on November 16
1982 The regoest mur! inclode the nume
end sddress of the person wighing %o
eppesr. the copacity in which the
sppesrance will be made, 8 short
summary of the Wiendsd presenits thon,
and the amount of tizhe dewtred.

Form 10-K5B~File No. 270-388
Form 10-QSB~—File No 270-308
Form §B-3—File No 270-30¢
Form 10--File No 270-81

Form §-1-File Na 20-58
Forw S-4—Flie No. 290287
Form $-11--File No. 270-84

Notice is hereby given pursuant to the
Paperwork Reduction Act of 1880 (44
U.S.C 3501 ef seg ), that the Securities
and Exchange Commission
Wlm. submitted for OMB
epprove revisions 1o

(1) Reguletion 14A which sets forth
rules governing the solicitation of
proxies—Hegulstion 14A effects
spproximatety 6.000 flers and covees
filers to Incur an sverage estimated
burden of 90 hours:

(2) Regulstion S-K which provides
instructions for filing forme under the
Securities Act of 1833, Securities
Exchenge Act of 1854 ["Exchange Act™)
and the Energy Policy and Conservetion
Act of 17 b—Reguiation 5K is essigned
ons burden bowr foe adminietretive
convenience since it does not directly
tmpose burden boer: oo respondents:

{3) Regulation S-B which provides
instrocthons for filing forms wnder the
Becurines Act and Exchange Act by

nol directly impose burden bours on
respondents:

(4) Form 10-K which is sn e ual
report filed by issvery of secerines
registared under section 12 of 2w
Exchenge Act—Form 10-K affects
epproczmetely 6.207 Siery and results =
1.711 burden

i6) Form 100 winek (s s guerterdy
report Blec by meaers of ssomr ties

Form S-1 aflects spproximately 1.038
filers and results in 1,285 burden hours:

{11) Form S-4 which is used to register
under the Securities Act securities
issued in business combination
transactions—Form S sffects
spproximately 506 Alers and results in
1.245 burden hours; and

{12) Form $-11 which is used 1o
regisier under the Securities Act
securities of certain real entate
compenies—Form 5-11 affects
spproximetely 340 filers and results o
&0 burden hours.

The sstimated average burden hours
#re made solely for purposes of the
Paperwork Reduction Act and are not
derived from s comprehensive or even s
representative survey or study of the
costs of Commission rules or forms.
Genersl comments regarding the
estimated burden hours sbould be
directed to Gary Waxmen st the
address below. Any comments
concerning the sccurscy of the
estimated everage burden hours for
compliance with Conuniasion rules and
forms should be directed 1o Kenneth A
Fogesh. Deputy Executive Durector,
Becurities and Exchange Commission,
450 Fifth Street. NW. Washington. DC
20549 and Cery Waxman, (PRA Project
Nos. 32352068 0083, 0070. 0071, (418,
00B4, 0418 0088, 0087, 0324 and 0420)
Clearence Officer of Managemen! and
Budget, room 3206 New Exsculve
Offica Building, Washington. DC 20503

Deisd October 30, YRRZ
jenathes G Koty
Secreiary.

PR Dwe. 83-2093 Piled 15-10-82 068 o)
e SRS 5

e ——— P 7 "," l-'. \‘
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Page 4
Cariton Kammerer

reviewed 10 determine the amount necessary 1o protect public health, safety, and property.
With that fund and other regulatory authorities, the State will be equipped 10 take
whatever action is necessary to protect the public health, safety, and propery.

C There is one other factor which significantly impacts any consideration of the issue of
government ownership of this site. Envirocare is also licensed to receive low level mixed
wasle, meaning material that qualifies as low level radioactive waste under state and
federal law, and which is contaminated with materials considered hazardous under state
and federal law. As a result of this licensing and permitting, centain portions of
Envirocare's facility are subject to dual regulation, by the NRC and State under federal
and state radiation control law, and by the U.S. Environmental Protection Agency and
State under the Resource Conservation and Recovery Act (RCRA) and state law. To a
significant extent, the regulatory concem of EPA and the Utah Department of
Environmental Quality under RCRA is identical to that of the NRC and the State under
the Atomic Energy Act, the Nuclear Waste Policy Act, and related statutes and
regulations; the isolation of toxic wastes from the human environment for sufficiently long
penods of time to prevent threats 1o public health, safety, and propenty.

RCRA, however, does not impose in any circumstance reguirements for governmental
ownership of hazardous waste disposal sites. RCRA and state hazardous waste laws rely
on siting, design and construction criteria and enforcement mechanisms 1o protect the
public health, safety, and property which is really identical to the NRC approach. See
UAC R315-3-3¢ and R315-8-2 and 6. Envirocare's design and construction meets not
only the standards of the NRC and Utah Division of Radiation Control, but also the
standards of EPA and the Utah Division of Solid and Hazardous Waste. Further, any
violations by Envirocare will be subject to enforcement actions under both regulatory
systems. These controls are adequate altemnatives to govemnment ownership.

COMMENT 4

The relevance of the State's listed enforcement mechanisms (including the issuance of onders, civil
peralties, criminal proceedings, and the State’s ability to impound radioactive material) is that these
mechanisms are pan of the regulatory system that is designed to ensure protection of the public health,
safety, and property. They do not stand alone. They suppiement the rights of the State under the license
and the State's radiation control regulations. They aiso supplement the trust fund which now exceeds $1.4
million and is regularly evaluated for adjustment and is under the control of the State.

The State has not committed 0 "step in and take over” the site. The Utah legislature has not authonized
the assumption of responsibility for the site nor has it authorized the State o take title 0 the site. The
enforcement mechanisms, license, and trust agreement are not a direct equivalent 10 government
ownership. The issue is not ownership per se, but control. Taking into account the nature and activity
level of waste being disposed of at Envirocare and the closure requirements and standards. the listed
enforcement mechanisms, license, and trust agreement provide the State control over the site and support
the State's decision 10 exempt this particular facility from the requirement of govemnment ownership.
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Page 5
Carton Kammerer

If Envirocare atiempts 10 abandon the site, the State will have its enforcement measures and licensure
provisions (o require compiiance by Envirocare. Additionally, the State's most effective tool will be the
trust fund, which is designed 1o provide the resources to safely complete any disposal and closure activities
in the event of abandonment. Finally, the State could, should all these safeguards prove not to be
m,mismmmmmmmanyummﬂnﬁmbwam
public health, safety, and property.

If you have any questions regarding these responses, please contact Dane Finerfrock, Division of Radiation
Control.

‘§est Regards,
%m/me R. Nielson, %D.

Executive Director

Enclosure
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% the undersigoed affisnt vau\' bon duly sworn deposes and

-

pays as followe:’
: T

) ,'1 J-An v
o »é»t’f" Baps gl AR
1. + The sffiant is Envirocers of Utad, Ino

i. TAffiant owns the following descrided land in Tooele

»

County, Dtah, namely:

fection 33, Townshlp 1| South, Range 11 West, Tooele County,

ULab, ouvpt for the legsl alc:tpum of thelir L-wuna-.n
of the Vitre sites ,

- . 4 o 9 ‘m

Beginning et & point locatad 1120.32 feet N 09 degrees 56° ¥.,
along the section line, and J329.4% feet South frus the
Bortheast corner of Section 32, Township 1 Pouth, Range 11
West, Balt Lake Base and mia.u. and running theance: N §¢%

ress 56* 33* W 1503.72 feet, thence § 0 a?mu 03* 28* W
2880.50 feet, thence § 0§ & s 56 32 503.72 feet, ¥
O cegrees 03° 28" E 2080.50 feet o tbo point of the
beginning. -

3. Soch land bas Desn or may be used to manage redicective

and hasardous waste.

... ™e e of wsuch land is pestristed uwnder 40 CPR ak4

. e ~

s. The survey plat and precord of the type, locstion, and

;;{’ quantity of Rasardous waste disposed of within esch celiar have

¥ gt bun filed with the locel suning uu\o:.ty er the autharity with
L

f?*v‘cf jurisdiction over Jocal land use.

P —

AT N 1N wITERSS WERRECY, Thie Afidavit is exscuted this 4  day

4‘_7". of ML o i,

Ehosrov Eemnanl, President
Envirocare ©f Utah, Ino.
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ENCLOSURE 3
R313-25 SITING CRITERIA



(197 "Sue closure and stabilization” means those actions that are taken upon completion of
operations that prepare the disposal site for custodial care and that assure that the disposal site
will remaun stable and will not need ongoing active maintenance.

(20} "Stahility™ means structural stability
(21) "Surveillance” means monitoring and observation of the disposal site for purposes of

visual detection of need for maintenance, custodial care, evidence of intrusion, and compliance
with other license and regulatory requirements.

(22) "Waste” means those low-level radioactive wastes that are acceptable for disposal in a
land disposal facility. For the purposes of this definition, low-level waste has the same meaning
as in the Low-Level Radioactive Waste Policy Act, P.L. 96-573. that is. radioactive waste not
classified as lugh-level radioactive waste, transuranic waste, spent nuclear fuel, or byproduct
matenial as defined in section 11 e.(2) of the Atomic Energy Act (uranium or thorium tailings
and waste).

(23) "Treatment” means the stabilization of waste or the reduction in volume of waste by a
chemucal or a thermal process.

(24) "Land Disposal Facility” means a facility where wastes are kept, maintained, stored, or
held for a period exceeding one year.

R447.25.3 Siting Criteria and Pre-licensing Plan Approval for Commercial Radioactive Waste
Disposal Faciliues.

(1) Each person proposing to construct or operate a commercial radioactive waste disposal
faciity, including waste incinerators, must obtain a plan approval from the Bureau of Radiation
Control prior to applying for a license. No plan may be approved that does not meet the siting
critena and plan approval requirements contained in R447-25-3.

(2) The siting criteria and plan approval requirements in this section apply to prelicensing plan
approval applications that ha: - been subnutted and that have not yet been approved, as well as
all future applications.

(3) Treatment and disposal facilities, including commercial radioactive waste incinerators, may
not be located:

(a) within or underlain by:

(1) national, state, and county parks, monuments, and recreation areas; designated
. wilderness and wilderness study areas; wild and scenic river areas;

(1) ecologically and scientifically significant natural areas, including wildlife

management areas and habitate for listed or proposed endangered species as designated
pursuant to federal law,

(i) 100 year floodplains:



b

-

(iv) 200 ft. of Holocene faults;

(v) underground mines, salt domes and salt beds:

' - ‘ "
(vi) dam fasture Qoo

(vii) areas likely to be impacted by landslide. mud flow, or other earth movement,
unless adverse impacts can be reasonably mutigated;

(viti) farmlands classified or evaluauted as “prime”, “unique”, or of “statewide
importance” by the U.S. Department of Agricultural Soil Conservation Service under the
Prime Farmland Protection Act;

(ix) five miles of existing permanent dwellings. residential areas. and other habitable
structures including, schools, churches, and historic structures;

(x) five miles of surface waters including in.ermirtent streams, perennial streams, rivers,
lakes, reservours, estuaries, and wetlands.

(x1) 100 ft. of uranium mill tailings piles:

(xii) 1000 ft. of archeological sites to which adverse impacts cannot reasonably be
mutigated:

(xiti) recharge zones of aquifers containing ground water which has a total dissolved
solids content of less than 10,000 mg/l;

{xiv) drinking water source protection areas designated by the State Dnnking Water
Commuttee;

in areas:

(1) above or underlain by aquifers containing ground water which has a total dissolved
solids content of less than 500 mg/! and wiuch do not exceed state ground water
standards for any containment;

(11} above or underlain by recharge zones of aquifers containing ground water which has
a total dissolved solids content of less than 3000 mg/.

(i) above or underlain by aquifers containing ground water having a total dissolved
solids content of less than 2000 mg/1 and within State ground water quality standards.

(wv) above or underiain by agquifers containing ground water which has a total dissolved
solids content between 3000 and 10,000 mg/l where the distance from the surface to the
ground water 1s greater than 100 ft.;

(v) areas subject to the lowering or collapse of the land surface. either locally or
regionally. such as areas of extensive withdrawal of water. gas. ov od.



{vi) areas above or underlan by weak and unstable soils. such as soils that lose thewr
abiity to suppont foundations as a result of hydrocompaction, expansion, or shrinkage,

(vu) areas above or underlain by karst terrains.

(4) Incinerators with an associated ground disposal facility may not be located above aquifers
containng ground water which has a total dissolved solids content below 500 mg/l. Incinerators
without an associated ground disposal facility may not be located above aquifers containing
ground water which has a total dissolved solids content below 3000 mg/l.

(%) No facility may be located within a distance to existing drinking water wells and watersheds
for public water supplies of one year ground water travel time plus 1000 feet for incinerators
and of five years ground water travel time plus 1000 feet for land disposal facilities.

(6) The plan approval application must include hydraulic conductivity and other information
necessary to adequately determine the one or five year ground water travel distance, as
applicable.

{7) The plan approval application must include adequate studies to determine whether ground
water aquifers exist in the area of the proposed site and the quality of the ground water of all
ayuifers wentified in the area of the proposed site.

() The Bureau may require the applicant to conduct vadose zone or other near surface
monitoring 1f the Bureau determines it is reasonably necessary to support of confirm
information provided in the plan approval application.

(9) Emergency response and safery.

(a) The plan approval application shall address the availability and adequacy of emergency
services, including medical and fire response. The application shall provide evidence that
the applicant has coordinated emergency response plans with iocal and regional emergency
response resources. A plan approval application must demonstrate reasonable availability of
emergency services, including medical and fire response services.

(h) The plan approval application shall include emergency response plans for responding to
emergencies both at the site and involving wastes being transported to and from the site
within the state. Details of the proposed emergency response plan shall be given in the plan
approval application and will be stipulated in the plan approval and radioactive materials
license.

(c) The plan approval application shall proposed transportation routes within the state for
the radioactive wastes to be transported. No proposed plan may be approved which
proposes that radioactive waste be transported on roads or bridges where weight restrictions
would be exceeded. No proposed plan may be approved which unreasonably poses adverse
impact or risk of harm to inhabitecr areas. The plan approval application shall address risks
10 inhabited areas, including both residential and non-residential areas: the width. condition,
the types of ro2ds to be used. roadside development on proposed routes: seasonal and
chimatic factors which may affect safery; altemate emergency access to the facility. the tvpe.
size, and configuration of vehicles proposed 1o haul wastes: transportaton restrictions on
proposed routes; and the transportation means and routes available to evacuate the
population at risk in the event of accidents. including spills and fires.

25-2¢



(10) Siting Authonry. The Bureau recognizes that Titles 10 and 17 of the Utah Code gives
cities and counties authority for local use planning and zoning. Nothing in R447-25-3 preciudes
cities and counties from establishing additional requiremei.ts as provided by applicable state and

ferderal law.

R447-25-4 License Required.
(1) No person may receive, possess. and dispese of waste received from other persons at a land
disposal facility unless authonized by a license issued by the Bureau pursuant to this chapter,
and R447-22 of these rules.
(2) Each person shall file an application with the Bureau pursuant to R447-22-32 of these rules

and obtain a license as provided in tlus chapter before commencement of construction of a land
disposal facility. Failure to comply with this requirement may be grounds for denial of a license.

R447-25-5 Content of Application.

In addition to the requirements set forth in R447-22-33 of these rules. an application to receive
from others, possess, and dispose of wastes shall consist of general information. specific technical
wformation, institutional information, and financial information as set forth i R447-25-6 through
R447-25-10.

R447-25-6 General Information.
The general information shall include each of the following:

(1) ulentity of the applicant including:

(a) the full name, address, telephone number, and description of the business or occupation
of the applicant;

(b) if the applicant is a parmership, the name and address of each parmer and the principal
location where the partnership does business;

ic) if the applicant is a corporation or an unincorporated association,

(1) the state where it is incorporated or organized and the principal location where it
does business; and

(11} the names and addresses of its directors and principal officers; and
(d) 1f the applicant is acting a< an agent or representative of another person in filing the
application, all information required under R447-25-6(1) must be supplied with respect to
the other person.

(2) Qualifications of the applicant shall include each of the following:
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OFFICE OF THE EXECUTIVE DIRECTOR
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March 17, 1993

Cariton Kammerer, Director

State Programs

Office of Governmental and Public Affairs
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555

Dear Mr. Kammerer:

This provides our response to your September = 1992 letter, regarding the April 13-17, 1992,
Utah program review conducted by NRC staff .  the December 24, 1992 letter, requesting
responses to additional concemns regarding the Envuocare site ownership ‘ssue. Partial responses
to the December 24, 1992 letter, were provided to you during the February 1993 meetings here
in the Division of Radiation Control (DRC) offices. Additionally, at those meetings you asked
us to further review two issues: the adequacy of the restrictive covenants on the Envirocare site,
and what would be the result if Envirocare went into bankruptcy. The DRC responses to these
questions and those from the September 2, 1992 letter, follow beginning with the September

letter.
COMMENT 1: Status and Compatibility Of Regulations (Category 1 Indicator)
A Comment of MINOR SIGNIFICANCE.
RESPONSE: The DRC has prepared administrative rules for approval and rulemaking

by the Utah Radiation Control Board. We understand the necessity that
regulations, which are marners of compatibility, be adopted as effective
State radiation control rules within the three-year period allowed after the
NRC adoption. It is anticipated that the Radiation Control Board will act
accordingly regarding the decommissioning rule and any others.

COMMENT 2A: Land Ownership Exemption

RESPONSE: This was responded to, in part, in the DRC February 12, 1993 letter.
Additional information will be provided later in this letter.

Pried on recyCs pRpe!
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COMMENT 2B:

RESPONSE:

COMMENT 2C:

RESPONSE:

COMMENT 2D:

RESPONSE:

COMMENT 2E:

RESPONSE:

Completion of Safety Evaluation Report

The DRC and the Division of Water Quality have been reviewing changes
to the ground water monitoring program for the Envirocare site for
approximately 10 months. Many of these changes are significant
departures from the original License and the Ground Water Discharge
Permit, therefore requiring a revised Statement of Basis. The
demonstration of how the site meets the regulatory requirements will be
further clarified in the revised Statement of Basis. At this time, it is
unclear when the reviews regarding these issues will be completed.

Operating Procedures

The DRC has received copies of the Envirocare Radiological Safety
Procedures Manual. Envirocare is required to submit new or revised
procedures as available.

Averaging of Waste Concentration

The DRC intends to formalize its position on waste concentration
averaging. The DRC has reviewed the NRC Draft guidance for
applicability and has asked Envirocare for their comments on the NRC
guidance. Envirocare’s current waste characterization program includes
certain provisions with respect to average concentration. Envirocare's
comments and current provisions will be reconciled with the policy.

Placement of Waste

The construction quality assurance/quality control plan for Envirocare’s
LARW embankment is in the process of being reviewed to insure that the
area between the intersection of any lifts (including new lifts being placed
adjacent to older, in-place sloped "mounds” of successive lifts) is properly
compacted. As new lifts are placed next 1o older lifts, all material on the
outer edge of the older lifis which has an in-place density of less than
90% of standard Proctor will be removed. In effect, the older existing
slope will be "notched” so that the uncompacted material on the slope of
the older embankment is removed prior to an adjacent new lift being
placed and compacted. This lift intersection between older and newer
material will be tested to demonstrate an in-place density of at least 90%
standard Proctor at a specified frequency.
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COMMENT 2F:

RESPONSE:

COMMENT 2G:

RESPONSE:

Comment 2H:

RESPONSE:

Issues from the meetin
ISSUE A:

RESPONSE:

Definition of a Lift

Envirocare has proposed that the total surface area of a lift be at least
10,000 square feet. The construction quality assurance/quality control
plan is in the process of being revised to incorporate this surface area
definition of a lift. Lift thickness is limited to not more than 12 inches
of loose waste material per lift.

Leachate Collection System

To avoid the potential surface infiltration of surface water, Envirocare has
proposed sealing the unapproved leachate collection system by pressure
grouting using a sand, cement and bentonite slurry mixture pumped into
the leachate pipe. The pipe would then be cut off below the radon
harrier. The DRC concurs with this proposal and Envirocare has
committed to sealing the leachate collection pipe during this years
CONStruction season.

Hydraulic Conductivity of the Clay Liner

This is regarding the addition of clay deflocculants to the native soils, at
the Envirocare site for the purpose of decreasing permeability.
Envirocare has provided an engineering report addressing this issue.
Likewise, DRC staff have independently evaluated this problem. The
conclusion is the additive will be stable relative to site conditions and
waste chemistry and that it can be reasonably expected that the
permeability of the liner will not significantly increase over the design
life.

gs held on February 16 and 17, 1993.
Restrictive Covenants

We have reviewed the restrictive covenants with the Attorney General's
Office. As a result of that review and discussion with Envirocare, we
have entered inte a supplementary agreement with Envirocare which
clarifies restrictions which will run with the land. A copy of that
agreement is attached.
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ISSUE B:

RESPONSE:

Consequences of Bankrupicy

Bankruptcy is governed by federal law and Envirocare would be subject
to the same federal requirements and processes as any other corporation.
After review of these issues, it was determined that it was not necessary
to provide a detailed description of the general federal process, but that
comment on a couple of specific issues would be appropriate. A
bankruptcy proceeding in the federal courts would likely involve the
appointment of a trustre which would manage the assets and take
responsibility for the obligations of the corporation, which would include
the obligations established by the Utah license. In addition, it should be
noted that the financial surety and trust agreement is irrevocable and
gives exclusive control of the trust fund to the State. The assets in that
fund would not be an asset of the corporation subject to dispersal to
creditors in the bankruptcy.

If you have any questions regarding these responses, please contact Dane Finerfrock, Division

of Radiation Control.

Best Regards,

e S
('» -

\*\

Executive Director

Attachment

oimm.o.
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AGREEMENT
ESTABLISHING COVENANTS AND RESTRICTIONS

THIS AGREEMENT is made the day and year hereinafter given by
and Dbetveen ENVIROCARE OF UTAH, 1INC., a Utah corporation
(hereinafter "Envirocare®), having its general offices at 215 South
State Street, Suite 1160, Salt Lake City, Utah 84111, and UTAH

DEPARTMENT OF ENVIRONMENTAL QUALITY (hereinafter the "Department").

RECITALS:
A. Envirocare owns legal title and holds possession of the
following-described land (said land and buildings and appurtenances
thereon hereinafter called "the property*) in Tcoele County, Utah:

Section 32, Township 1 South, Range 11 West, Tooele
County, Utah, excepting the following-described property
being the Vitro impoundment site:

PROPERTY DESCRIPTION OF VITRO EMBANKMENT

Beginning at a point located 1120.32 feet North 89956
West, along the section line, and 329.49 feet South from
the Northeast corner of Section 32, Township 1 South,
Range 11 West, Salt Lake Base and Meridian and running
thence North 89°56'32" West 1503.72 feet:; thence South
0°03'28" West 2880.50 feet; thence South 89°56'32" East
1503.72 feet; thence North 0°03'28" East 2880.50 feet to
the point of beginning.

B. The Department has issued to Envirocare its license (No.
UT 2300249) to receive, possess and dispose of certain radiocactive

material at and upon the property and pursuant to the terms and

conditions as specified in the license, as well s.otherl dpprovals
poow _TXE W s,
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for a mixed waste facility permit (No. UTD 982598898) and ground
water discharge permit (No. UGW 450005).

c. On April 6, 1989, Envirocare executed a certain Affidavit
providing for restrictions on the use of the property in conformity
with the license, permits and approvals issued by the Department,
and caused said Affidavit to be recorded on April 6, 1989, at Entry
No. 25720, in Book 285, at Page 438, of the official records of the
County Recorder of Tooele County, Utah.

D. The parties desire to clarify and supplement the
Affidavit of April 6, 1589, and the covenants therein made and use
restrictions thereby granted and imposed upon the property.

NOW, THEREFORE, it is hereby agreed as follows:

1. Envirocare does declare and grant and the parties do
agree that the property shall be used in conformity with and
subject to the conditions, rostrictions and limitations provided by
40 CFR 264.117(c) and that no use of the property shall be made in
derogation or violation thereof.

2. No use shall be made of the property or permitted thereon
which is in viclation of the laws of the United States of America
and the State of Utah and of any division, department or agency
thereof, nor of the laws and ordinances of Tooele County, Utah.

3. That portion of the property upon which radicactive waste
material is stored or disposed shall be operated, maintained and
site closure thereon performed as required by the laws of the State

of Utah and of the Department.

18631.SE526.4



4. This Agreement and the covenants and restrictions herein
contained constitutes a perpetual covenant running with the land as
to the property and shall be recorded in the official records of
the County Reccrder of Tocele County, State of Utah.

3. This Agreement and the covenants and restrictions herein
contained are in addition to and shall supplement and not be in
substitution of that certain Affidavit dated April 6, 1989, as
hereinabove described. The parties acknowledge and agree that said
Affidavit and the provisions, covenants and restrictions therein
contained remains in full force and effect, and said covenants and
restrictions are perpetual and run with the land.

6. The rights, conditions, covenants and restrictions as
contained in this Agreement shall inure to the benefit of and be
binding on the heirs, personal representa.ives, successors and
assigns of the respective parties hereto.

DATED this /lr day of March, 1993.

UTAH DEPARTMENT OF ENVIRONMENTAL ENVIROCARE OF UTAH, INC., a
QUALITY

BXkecutive Dir tor, Department Khosrou'B Semnanl President
of Environmental Quality

[THE DEPARTMENT] [ENVIROCARE )

18631 . 8E526 4



STATE OF UTAH )
) ss.
COUNTY OF SALT LAXE )

On the (g day of March, 19353, personally appeared before me

fal , who beinq by me duly sworn did say

that she is the Executive Director of the Department of

Environmental Quality and that she did sign the foregoing

instrument on behalf of the Utah Department of Environmental
Quality and that said Department executed the same.

My Address and Commission
Expiration Date Are: NOTARY BLIC

P-—------------

MARY cu'mm.: Lanpen |
¢85 North 1450 West
't Lake Ciy, Ulah 84116 i
y Commission Exgm
September S, 1005 i
S ol Uah g

B P k. R

STATE OF UTAH )
) 88.
COUNTY OF SALT LAKE )

On this :;yxgay of March, 1993, personally appeared before me
KHOSROW B. SEMNANI, who being by me duly sworn did say that he is
the President of Envirocare of Utah, Inc. and that he did sign the
foregoing instrument as President of said corporation and that said
corporation executed the same.

My Address and Commission
Expiration Date Are:

KRS GINES
216 Bouth Sreee #1150
S Luke Ciy, Ut B4114

by Comtwms saoe
Maron 1§, 1
STATE OF UTAR

18631 SES26 .4
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« ) ¥ 4 % NUCLEAR REGULATORY COMMISSION
i, £ WASHINGTON, D.C. 20655-0001
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Dianne R. Nielson, Ph.D.

Executive Director

Department of Environmental Quality
168 North 1950 West

P.0. Box 144810

Salt Lake City, Ut 84114-4810

Dear Dr. Nielson:

Thank you for your letters of February 12 and March 17, 1993, responding to
our comments and recommendations following our review of the State’s radiation
control program which were sent to the State of Utah in our letters of
September 2 and December 24, 1992.

We appreciate the positive actions you and your staff are implementing in
response to our comments. Our understanding is that the State is developing a
decommissioning rule that when adopted would bring your regulations up-to-
date. Your responses to the other comments appear acceptable, except for the
land ownership exemption which is discussed below, and we will verify them
during the ruxt review of your program.

The State’s response on the rationale for the exemption from the land
ownership requirement presented the concept of exercising control of the site
equivalent to that provided by governmental ownership. The Nuclear Regulatory
Commission (NRC) considers this to be an acceptable approach to providing the
rationale for the exemption. The State presented several clarifying points on
how the State would exercise control of the site without the need for the
State or Federal government to have title to the site. The NRC considers this
approach acceptablie with the proper implementing mechanism{s) put in place.
With the implementation of a restrictive covenant that will run with the land
(an example is presented as Attachment 1), the NRC staff considers the State’s
controls to be adequate. Please submit a copy of a final restrictive covenant
when it is implemented so that our documentation will be complete.

We consider the State of Utah's rationale of exercising effective control of
the waste disposal site without State or Federal land ownership to be
acceptable and to provide equivalent control to that which would be provided
by implementing State or Federal land ownership.

In discussions with your staff on February 17, 1993 and in subsequent
discussions, your staff agreed to update, as part of the annual review, the
Trust Agreement and svpporting calculations to remove the inconsistencies
identified in the attachment tc the December 24, 1992 letter from me to

Mr. Kenneth Alkema. Attachment 2 contains a discussion of the major issues
and the comments identified by the NRC staff. We will review this update
during our next program review.

ENCLOSURE 4



Dr. Nielson 2

I appreciate your support cf the State’s radiation control program and look
forward to working with you in the future. Should you have any questions,
please feel free to contact me or Robert Doda, Region IV, State Agreements
Officer.

Sincerely,

Carlton Kammerer, Director
Office of State Programs

Attachments:
As stated

e L. Anderson
D. Finerfrock




AGREEMENT
ESTABLISHING OF RESTRICTIVE COVENANTS

THIS AGREEMENT is made the day and year herein after given by and
between Envirocare of Utah, Inc. (hereafter "Envirocare"), a Utah corporation
having its general offices at 215 South State Street, Suite 1160, Salt Lake
City, Utah 84111, and UTAH DEPARTMENT OF ENVIRONMENTAL QUALITY (hereinafter
the "Department”).

RECITALS:

(1) Envirocare is the record owner of the following described premises
located in Tooele County, Utah, to wit:

SEE ATTACHED EXHIBIT A FOR A LEGAL DESCRIPTION AND EXHIBIT B FOR A
DIAGRAM OF THE PROPERTY.

(2) Envirocare is in the process of constructing and operating a low-
level radioactive waste disposal facility described in Exhibit B for the
permanent disposal of radioactive material pursuant to a license granted by
the Department under R447-25.

(3) The parties desire to clarify and suppiement the Agreement
Establishing Covenants and Restrictions recorded March 16, 1993 at Book 348,
pages 104-107.

Now, therefore, these restrictive covenants are executed by Envirocare
to ensure the long-term integrity of the disposal facility for the safety of
the people of the State of Utah, to wit:

(1) These covenants shall be in addition to any restrictive covenants
currently on record affecting the above-described premises, and recorded at
, Tooele County Records.

(2) No excavation or construction, except as necessary to maintain the
integrity of the above described premises, shall be allowed after the low-
level radiocactive waste is disposed of and the facility closed.

{3) No uses of the property shall be made which may impair its
integrity. Any change in use following closure of the faciiity shall require
the prior written consent of the Department, or its successors or assigns,
which shall not be unreascnably withheld.

(4) Envirocare, its successors or assigns, shall erect monuments and
markers and shall thereafter continuously maintain, while it has title, these
monuments and markers. These monuments and markers are to be approved by the
Department to warn of the presence of radiocactive material at the site.

(5) Envirccare shall notify the Department of its intent to convey any
interest in the property described herein. Such conveyance shall not be made
without the prior written approval of the Department, provided however that
such approval is not to be unreasonably withheld. No conveyance of title,
easement or other interest in the property shall be consummated by Envirocare

1 ATTACHMENT 1



without adequate and complete provision for continued maintenance of the
property.

(6) Any State or Federal governmental agency, affected by any
violations of these restrictive covenants, may enforce them by legal action in
the District Court for Tooele County.

(7) Any of the parties mentioned in the previous paragraph may obtain
an immediate temporary restraining order from the District Court upon
allegation that these restrictive .ovenants have been violated without any |
further showing being required. .nvirocare, its successors or assigns, shall ;
then bear the burden of proof as to why such temporary restraining order
should not be made a permanent injunction by the Court.

(8) Envirocare, its successors and assigns, shall not at any time
institute legal proceedings, by way of quiet titie or otherwise, to remove or
amend these restrictive covenants unless the Department has given advance
written approval.

These restrictive covenants shall run with the land in perpetuity and
shall be binding upon Envirocare, its successors and assigns.

Dated this day of , 1993,
UTAH DEPARTMENT OF ENVIRONMENTAL ENVIROCARE OF UTAH, INC., a
QUALITY Utah corporation
By: By:
Executive Director, Department Khosrow B. Semnani, President

of Environmental Quality

STATE OF UTAH

) ss.
COUNTY OF TOOELE)
The foregoing instrument was acknowledged before me this day of
, 1993, by of Envirocare of Utah,

Inc. on behalf of the Corporation.

NOTARY PUBLIC |



SUMMARY OF MAJOR CONCERNS REGARDING THE
ENVIROCARE OF UTAH LLW DISPOSAL FACILITY,
AND ACCEPTABLE RESPONSES

I. ]ISSUE: Implications of Bankruptcy

A. Specific Concern: The responsibility and authority of a court
appointed trustee in the event of the licensee filing for bankruptcy.

Acceptable Response: A trustee appointed by a Federal court has a
fiduciary responsibility to exercise the safe control of all assets.
In the case of a disposal site, the trustee would be responsible for
the control of access to the site and any other obligations of the
license pertaining to maintaining the site in a safe condition. The
State would be able to continue to exercise its police powers to
protect the public health and safety at the site.

This is acceptable to the staff.

IT. JSSUE: Deed Modification

The deed or land records should be modified to place more specific
restrictions on (future) activities at the site.

A. Specific Concern: Documents already in the Public Record, such as the
Affidavit enclosed in the letter from D. Nielson (DEQ) to C. Kammerer
(NRC) of February 12, 1993, and the Agreement referenced in the
March 17, 1993 letter from D. Nielson (DEQ) to C. Kammerer (NRC), are
?ot adequate to effect control over the site equivalent to that of a

and owner.

Acceptable Response: The staff has drafted a restrictive covenant
document that the State of Utah and Envirocare informally find
consistent with State property law. The staff considers the controls
in this document, when implemented, along with those already being
implemented by the State of Utah to be equivalent to those implemented
through the NRC licensing process. The State is being asked to submit
the final restrictive covenant to the NRC when implemented. The staff
will verify this action as part of the next program review.

This is acceptable to the staff.
I11.]SSUE: Passive Institutional Controls Beyond the 100 year Active
Institutional Control Period

Neither the State of Utah, nor Envirocare have addressed what happens
after 100 years have elapsed.

1 ATTACHMENT 2



SUMMARY OF MAJOR CONCERNS REGARDING THE
ENVIROCARE OF UTAH LLW DISPOSAL FACILITY,
AND ACCEPTABLE RESPONSES

I. ISSUE: Implications of Bankruptcy

A. Specific Concern: The responsibility and authority of a court
appointed trustee in the event of the licensee filing for bankruptcy.

A ] nse: A trustee appointed by a Federal court has a
fiduciary responsibility to exercise the safe control of all assets.
In the case of a disposal site, the trustee would be responsible for
the control of access to the site and any other obligations of the
license pertaining to maintaining the site in a safe condition. The
State would be able to continue to exercise its police powers to
protect the public health and safety at the site.

This is acceptable to the staff.

I1. ISSUE: Deed Modification

The deed or land records should be modified to place more specific
restrictions on (future) activities at the site.

A. Specific Concern: Documents already in the Public Record, such as the
Affidavit enclosed in the letter from D. Nielson (DEQ) to C. Kammerer
(NRC) of February 12, 1993, and the Agreement referenced in the
March 17, 1993 letter from D. Nielson (DEQ) to C. Kammerer (NRC), are
not adequate to effect control over the site equivalent to that of a
land owner.

Acceptable Response: The staff has drafted a restrictive covenant
document that the State of Utah and Envirocare informally find
consistent with State property law. The staff considers the controls
in this document, when implemented, along with those already being
implemented by the State of Utah to be equivalent to those implemented
through the NRC licensing process. The State is being asked to submit
the final restrictive covenant tc the NRC when implemented. The staff
will verify this action as part of the next program review. _:y”

This is acceptable to the staff.
[11.]SSUE: Passive Institutional Controls Beyond the 100 year Active
Institutional Control Period

Neither the State of Utah, nor Envirocare have addressed what happens
after 100 years have elapsed.
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radioactive material) is that these mechanisms are part of the
regulatory system that is designed to ensure protection of the public
health, safety, and property. They do not stand alone. They
supplement the rights of the State under the license and the State’s
radiation cortrol regulations...."

Acceptable Response: The State has stated that its program to
exercise control over the disposal site is equivalent to the control

of a disposal site under the land ownership provision in Part 61.
These civil, criminal, and police powers of the State of Utah are over
and above the authority of the State under its Radiation Control Act.
As such, these authorities do provide additional mechanisms to
exercise control over this site whether or not the site owner is
conducting adequate control of the site. The addition of the
restrictive covenant will add an additional control mechanism that the
State or the Federal government can use to restrict the future use of
this site.

This is acceptable to the staff.

IV. JSSUE: Trust Agreement Modifications

A.

The Trust Agreement needs to be amended as specified in our

December 24, 1992 letter to Envirocare. For example: current
provisions for routine maintenance in cost estimates aprear
inadequate, provisions for monituring appear inadequate, and no
funding is provided for record transfers, deed restrictions, markers,
etc. (See December 24, 1992 letter for details)

] ~ : This issue may be addressed directly by revising
the Trust Agreement to correct or incorporate the missing or
inadequate items (using the December 24, 1992 letter as a guide). The
State of Utah has committed to re-evaluate the cost estimates for the
trust amount and revise the Trust Agreement to incorporate an updated
cost amount. The amount of $1.2 million is on deposit in the trust
fund and is under the control of the State of Utah. The staff has
reviewed the December 24, 1992 letter comments and proposed
resolutions to these comments are presented below. The State’s
revision to the calculations and Trust Agreement will be reviewed
during the next program review.

This is acceptable to the staff.



Comment 1:

Resolution:

Comment 2:

Resolution:

Comment 3:

Resolution:

Comment 4§

Resplution:

RESOLUTION OF COMMENTS IN THE ENCLOSURE TO THE

DECEMBER 24, 1992 LETTER FROM C. KAMMERER TO K. ALKEMA

This comment requested a dose assessment for the period beyond
the 100 year period.

The proposal by the State of Utah to control the site with the
use of several mechanisms makes this comment no longer
applicable.

This comment reguested a description of the control of the land
to b: implemented in the absence of governmental r.iership.

The >tate submitted a deed annotation which the staff did not
fintu 2Zequatc. The staff proposed a more detailed "restrictive
~ovenant” which, if found acceptable to the State of Utah and
Envirocare, would be acceptable to the staff.

nis comment reguested additional information on (1) who the
licensee will be during the active control period, (2) who the
licensee will be if Envirocare abandons the site, and (3) what
the licensing procedures will be following site closure.

The State of Utah responded to the ¢~mment in their letter dated
February 12, 1993. (1) Control will be maintained by the Stat:
of Utah reg..dless of who the site owner is. (2) Since
Envirocare is the site owner and operator, and no governmental
agency is/has been authorized to take title to the site,
transfer and termination of the Envirocare license would not
occur prier to the active institutional control period. The
State will hold Envirocare responsible for the site and the
active institutional control period. (3) The Utah regulations
for license transfer and termination presumes that the site
operator will transfer and/or terminate their license
authorization and turn over the site to a government agency for
the active institutional contrel period. As stated above, Lhe
State will require Envirocare to remain the licensee until the
regulatory requirements have been met. This is acceptable to
staff.

The comment requested additional clarification on the various
mechanisms the State of Utah identified and their applicability
to the abandonment of the site by Envirocare.

The State of Utah responded that in addition to the license with
Envirocare the State has other mechanisms available for
protecting the public health and safety. The mechanisms include
the issuance of orders, civil penalties, criminal proceedings,
and the State’s ability to impound radicactive material. The
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State has control of a trust fund established by Envirocare that
contains in excess of $1.2 million which is sufficient money to
close the site and provide for the active institutional control
period. The State is prepared to use these mectanisms to
control the site if Envirocare were to abandon the site. The
Utah legislature has not authorized the State to take title to
the site nor to take responsibility for the site. With the
addition of a specific restriction on the future use of the
land, these mechanisms should provide for the control of the
waste disposal area for ite period of time contemplated in 10
CFR Part 61. This 1s acceptable to the staff.

Comments on the Trust Agreement and Section 10 of the license Amendment

Application

A, These concerns were for the site closure period.

Comment A.1: Section 10 did not contain cost estimates for the transfer of
site records to the appropriate municipality, county, county
zoning board, State officials, local and Federal agencies.

Resolution: The State is working with the licensee to include the cests of
the records transfer in the next annual update to the surety
amount .

This 1s acceptable to the staff.
Comment A.2: Section 10 did not contain any cost estimates or plans regarding

Resolution:

Comment A.3:

Resplution:

Comment A.4:

the placement of monuments, trench markers or warning signs.

The State is working with the licensee to include the costs of
the monument and other markers in the next annual update to the
surety amount.

This is acceptable to the staff.

Section 10 stated that the cusis for excavation and construction
were costs that are based on actual costs charged ... for
similar work. Cost estimated should be based on independent
regional contractor estimates.

The State staff civil engineer compared the cost estimates to
the Dodge Book cost estimate for the region and found the
estimates used by the licensee to be mid-range values. This was
acceptable to the State staff.

This is acceptable to the staff.
Section 10 did not contain drawings with adequate details to

evaluate the dimensions and amounts of materials needed for
closure.



Resolution:

The State used detailed engineering documents to establish the
amounts of materials needed for closure of the site. This
explains the differences in Section 10 and the closure cost
estimates. The detailed plans are available for NRC review in
the State office. The State has requested that the licensee
develop a new closure plan to pull the engineering and cost
estimate into a coherent document.

This is acceptable to the staff.

B. These concerns were for the post closure active control period.

Comment B.1:

Respolution:

Comment B.2:

Resolution:

Comment B.3:

Resolution:

The groundwater monitoring plan should be based on site history
and stability, and may prove to be either more or less strenuous
than what is currently estimated.

The State Division of Radiation Control is deferring the
groundwater monitoring requirements for the post closure active
control period to the State Division of Water Quality which has
issued the discharge permit for the entire site operations.

This monitoring plan will cover the radiological and
nonradiclogical constituents that are appropriate for the site.
The costs for the monitoring plan following its approval will be
included in the annual update to the surety amount.

This is acceptable to the staff.

The post closure funding does not provide for items of routine
custodial activities, or repairs, if necessary, such as removing
debris, control of vegetation, fence repair or replacement
monitoring equipment repair or replacement, or minor repair of
disposal unit covers.

The State is working with the licensee to update their cost
estimates for the next annual update. Those costs that can be
estimated will be included in the next update.

This is acceptable to the staff.

The post closure cost estimates do not include amounts for
contingencies.

The State has not specifically addressed unexpected events and
planned for them. The NRC regulations do not provide for any
specific contingency amounts in its surety arrangement for the
active control period. The State does include a generic
contingency percentage in its cost estimate and does not plan to
include any additional amounts.

This is acceptable to the staff.



Comments C:

Resolution:

Comments D-3:

Resolution:

The trust fund addresses only the periods of site operation,
closure and 100 years after closure. The fund dissolves after
100 years, and any remaining money returned to Envirocare. This
is standard; however, if the surety arrangement is designed to
compensate for the lack of land ownership, it seems that some
mention of the passive control period should be made.

The State requirement is the same as NRC's. That is, the funds
for the active control period will be transferred to the State
or Federal government when the license is transferred and any
funds remaining will be returned to the licensee. Since the
Ticense will not be transferred to the State or Federal
government, the money in the trust fund will remain and the
State will control the use of these funds. At the end of the
active control period (100 years), if the requirements for
termination of the license are not met by Envirocare, the
license will remain in effect and the State will continue to
control the trust fund.

This is acceptable to the staff.

These comments were minor inconsistencies in the documentation
supplied by the licensee and the State.

The State has committed to correct the inconsistencies in the
annual update to the surety amounts. The State has also
informed Envirocare that it should prepare a new closure plan
that would clarify the concerns raised.

This is acceptable to the staff.



