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Secretary of the Commigsion

United States Nuclear Regulatory
Commissicn

Washington, D.C.

Re: erop

Nc:;;:e?sees
for Issuing

Gentlemen:

By Federal Register notices published on April 3, 1990, the
Nuclear Requlatory Commission ("NRC" or the "Commission") pub—
lished for comment two proposed rules. One would revise the
NRC's procedures for issuing orders (55 Fed., Reg, 12371) and the
other would establish enforcement rules for "willful misconduct"
by nonlicensed persons (55 Fed., Reg, 12374),

The Committee on Nuclear Technology and Law (the
Lee") of the Association of the Bar of the City of New York is
pleased to provide its commen on the proposed rules. The Com-
mittee is one of the scandxng committees of the Association, a
voluntary bar association wita more than 18,000 members. In
1949, the Executive Committee of the Association adopt2d a reso-
lutic ., establishing a Committee on Atomic Znergy, the predecessor
to the Committee., That resclution established a mandate fur th
Committee to report on all matters relating to atomic energy.
Since its inception, the Committee has actively :arﬁz-.pated in
the consideration, development and i::e' 9*4';“' of
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:e;;eves :ha: there is a serious gquestion, not adequazely
dressed by the NRC, as to ! ner the Commission's statutory

"*orx*y au.“ orizes such 10N against nonlicensees.

. at 12376, The Committee

The ordering authority of the NRC is set forth at Section
of the AEA. Section 161 states:
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interim relief and interim orders to its licensees,2/ or restr
tions on the FCC's ordering authority over its licensees.3/

1~
-

The Supplementary Information also cites ted atatgg Ve
outhwestern Cable, 392 U.S, 157 (1968), for 'he proposition \ that
“the FCC has the authority to issue orders under section 154,1i to

persons whether licensed or not," 55 Fed. Reg., at 12371. Sogth-
western Cable concerned the FCC's reguLato'y authority over the
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In summary, there are serious questions whether Section
:6l.1 of the AEA, on which the NRC relies to extend its ordering
authority, applies to nonlicensees.

In addition to these statutory questions, there are several
aspects of :ne proposed rule that a-e bad polic,; and bad law.

The scope of the proposed rule covers willful misconduct
which "does not in itself zonstitute or create a violation of
Commission requirements." 355 Fed. Reg. at 12376, NRC has no
legal basis for enforcement action aimed at conduct that does not
violate a specific regulation or other law associated with its
mandate.

The Supplementary Information states that the proposed
rule "is intended to address cases in which the willful miscon-
duct does not in itself constitute or create a violation of Com-
mission requirements, either because of the wording of the par-
ticular requirement applicable to the activity or because NRC has
not yet acted in an area, ji.e., drug use by employees of a mate-
rials licensee while engaged :n licensed activity." I!d. The two
cited cases demonstrate why it is inappropriate to punish this
type of conduct. In the first instance, if the conduct does not
violate a NRC regulation, it is difficult to understand how such
conduct can be labelled "misconduct" in an NRC enforcament con-
text, let alone "willful misconduct." In the second case, if the
NRC has not yet acted in an area, then the conduc: in questicn is
not prohibited, at least not by the NRC. Otherwise tllegal con-
duct (as in the drug use example cited Dy NRC), can be referred
by NRC to the appropriate authorities.

The proposed is also flawed in that it irly permits

unfa
orders to be issued wnich have no specified time limits, even
though those orders adversely affect the livelihood and
well-being of the individuals against whom the orders are
directed. While such orders would "ordinarily" contain time lim-
.t8, 55 Fed, Rea, at 12376, the nroposed ruls ices ni: mandate
8 lnclusion of such limits.

4~

/  Because Section 161 is inapolicable, there is n need to
consider whether orders against nonlicensee could be accom-
panied by civil penalties issued under Sec:ion 214 of the
AEA.,
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We believe that it is also ;nappropriate t
may be lssued based upon the "attitude of
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had been requested to "show cause" by explaining specified prior
conduct challenged the need to provide such information.

If the purpose of the demand for information remains the
same as in the current show cause process, which the text of the
proposed rule suggests, it would ensure that the agency has cor-
rect and complete information before it takes enforcement
actions. This would normally occur through the nctice of viola-
tion process; however, when time is of the essence, the show
cause process would be available to the Staff. when a request o
show cause or a demand for information is issued, since the
agency would intend only to seek information anc not yetr to take
adverse action against an individual or an entity, untimely
requests for hearings would seem to be an unlikely event.

Apart {rom the rationale contained in the Supplementary
Information, the enforcement nature of the new demand provision
raises questions, If the NRC is only seeking information at a
pre-enforcement stage, it is not obvious why it must require the
answer to admit or deny each allegation, and why it does not
advise an individual of an opportunity for a hearing if an order
subsequently is issued against him. Furthermore, if the NRC is
only seeking 1formation, it already has the authority to do so
and does not need this new provision, See 42 U,S.C.A. § 2201(e):

: -

n.ced States v, Comley., 8%0 F,2d 539 (lst Cir., 1989).

[II. Conclusion

In conclusion, we suggest that the Commission not adopt the
proposed new rules dealing with the issuance of enforcement
orders against nonlicensed parties and the revision of the
agency's show cause process, Both proposals raise serious gues-
tions under the Commission's enabling statutes. And both propos-
als contain flawed provisions that will be injurious %0 those
atfected by them,

Respectfully supmitted,
/‘\ /?/51/(,
Ja . pilberg, Chaire
Commiityee on Nuclear Technology
and Law

The Association of tha Rar of
the City of New York



