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Re: FOIA-89-546

APPENDIX P
DOCUMENT BEING PLACED IN THE PDR
NUMBER DATE DESCRIPTION
. 10/18/89 SECY-89~321, entitled: "Revisions to

Procedures To Issue Orders « 10 C.F.R.
Part 2." (27 pages)



Re: FOIA-89-546

APPENDIX Q
DOCUMENT BEING WITHHELD IN ITS ENTIRETY
NUMBER DATE DESCRIPTION
1. 8/3/87 Memo from William C. Parler to Commissioner

Bernthal, subject: OI Comments on SECY-87~-
152. (7 pages) Withheld pursuant to Exemption



NUCLEAR LICENSING REPORTS

Executive Offices: Mail Order Address:
200-A Monroe Street, Suite 225 P O Box 10866
Rockville, Maryland 20850 Rockville, Maryland 20850
(301) 4244132

December 15, 1989
FREEDOM OF INFORMATION

Mr. Donnie H. Grimsley, Director ACT REQUEST

Division of Freedom of Information W—’":v‘
and Publication Services 2 ’d /9 =20 -{’

Office of Administration
U.8, Nuclear Regulatory Commissicn
Washington, DC 20555

Dear Mr, Grimsley!

Pursuant to the Freedom of Information Act, Nuclear Licensing Keports
requests copies of the records listed below,

Nuclear Licensing Reports is a monthly newsletter designed to inform
NRC and Agreement State licensees about new and proposed changes in
NRC and state regulations and policies in order that licensees may

be better able to carry out their operations in a safe and cost
effective manner., Included among its subscribers are NRC and Agreement
State licensees, Federal and state regulatory agencies, Congressional
committees, and members of the public,

Pursuant to the FOIA and NRC regulations, Nuclear lLicensing Reports
requests a waiver of search and processing costs, and the first 100
pages of copying costs, as & news media organization,

Please send the records directly to me at the Monroe Street address
listed above. Should the number of pages exceed 100, please send the
first 100 pages to me, and the remaining pages to the PDR reproduction
contractor for copying and charge to my FMI account.

eph M. Felton

Records Requested:

Records relating to the background and purpose of a rule being prepared
by the Office of Enforcement on "Holding Unlicensed Persons Accountable
for Willful Misconduct".

The memo to the EDO requesting approval of the rule,

The status of the rule,

ﬁao/aéoaa.//
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(Notation Vote)
FOR: The Commissioners
FROM: William C, Parler
Genera) Counse!
SUBJECT: REVISIONS TO PROCEDURES TO 1SSUE ORDERS « 10 C.F.R, PART 2
PURPQSE : To obtain approval to initiate a rulemaking to revise the

Commission's procedures in 10 C.F.R, Part 2, Subpart B, for
issuing orders to include persons not licensed by the
Commission but who are otherwise subject to the
Commission's jurisdiction, The proposed amendments would
more fully reflect the Commission's existing statutory
authority to issue orders than is presently the case, The
proposed amendments also would clarify the types of
Commission orders’ to which hearing rights attoch,

BACKGROUND : The proposed rulemaking recommenved for Commission approval
: proposes procedural changes to 10 C.F.R, Part 2, Subpart B,

regarding the issuance of urders and orders 1o show cause
to persons (corporate and individuals) not licensed by the
(ommission but who engage in activities subject to the
Commission's jurisdiction, These changes will make the
Commission's Rules of Practice more consistent with our
ex1sting statutory authority,

The proposec rules are procedural in nature. They do not
establish the substantive standards or conditions under
which the NRC would i1ssue an order to a licensed or
unlicensed person, The staff has bLeen directed to submit
to the Cammission, in & separate rulemaking, a substantive
addition to its regulations in order to put unlicensed
persons on notice that they may be held accountable for
willful misconduct which undermines, or calls into

CONTACT:

JGCk Rn Go‘dberg A & - v 4,"_“. - F -

x21681 T ariituned” . oy
Mary E. Wagner

x21683
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.2.

question, adequate protection of the public health and
safety. The intendrd scope of the substantive rule will be
set forth in that rulemaking,

The proposed change to § 2.202 establishes the procedura)
mechanism to fssue orders to unlicensed persons. The
rocedural mechanism for 1ssuin? orders to show cause to

fcensees and other persons wou'ld be set forth in a
separate section (revised § 2,204) in order to make it
clear that the right to a hearing does not attach at the
time of fssuance of a show cause order which requires only
that information be provided in order to determine whether
an order to modify, suspend or revoke a license or for
other appropriate action should be issued. Further, the
EDO's authority to issue such orders would not be )inited
to emergencies, 25 in the current regulations, Yo conform
to the changes to §§ 2.20¢ and 2.204, conforming changes
are a1so proposed to §§ 2.1 (scope) and 2,700 {scope of
subpart),

Portions of this proposed rulemaking to revise the
procedures to issue orders to include persons not licensed
also are responsive in part to a memorandum dated Jure 29,
1989 from Samue! J. Chilk to Victor Stelle Jr,,
“SECY-89+151 «- Identifying and Informing thers of
Wrongdoers and Initiating Rulemaking to Permit the lssuance
of Orders to Non-Licensees." As mentioned above, the
staff intends to submit, in accordance with SECY-8§.151,
Option 1, and Secretary Chilk's Jume 29, 1989 memorandum, a
proposed rulemaking containing a substantive addition to
the regulations in order to put unlicensed individuals on
notice that they may be held accountable for willfyul
misconduct which causes a licensee to violate an NRC
requirement or which places i1n question reasonable
assurance of adequate protection of the public health and
safety, However, the changes to 10 C.F.R. Part 2 proposed
here have a utility independent of the staff's ree2d to
track wrongdoers, as discussed below.

loreover, the establishment of the procedura) mechanism to
fssue orders to indiviguals also should resolve a concern
raised some time ago in response to the Commission's
proposed adoption of regulations on Completeness and
Accuracy of information, In those comments, the United
States Department of Justice expressed concern that in its
civi] enforcement program the Commission does not impose
¢ivil penalties against inuividuals, but only against
licensees, resulting in a particular problem in & margingl
criminal case where a civil penalty 2gainst the individua)

L&



DISCUSSION:

« 3.

could be the preferred resolution. letter dated
December 18, 1986 from Victoria ToensTng, U.S, Department
of Justice, to William C, Parler, U.5. Nuclear Regulatory
Commission,

The current provisions in the Commission's Rules of
Practice for issuing show cause orders only address
Ticensees, However, the Commission's statutory authority
to 1ssue orders, which 1s found in Section 161 of the
Atomic Energy Act of 1954, as amended, is not se limited.
In fact, the Commissfon's Atomic Energy Act authority to
fssue orders s extrenely broad, extending to any person
(defined 1n Section 11s to include, for example, any
individual, corporation, federal, state and local agency)
whu engages in conduct within the Commission's
subject-matter jurisdiction, The few court cases which
cedl with the scope of the general authority Congress has
granted the Commissfon usually do so in a general aiscuse
sion or 1n passing and conclude that Section 161 confers
uniquely broad and flexible authority on the Commission.
See Power Reactor Uev, Co, v, International Union of

ec, Radio and Mach, lorkers (10, 'B &
[T9817; Connecticut Light and POwer Lo, v, Nuclear

Regu latory Comm'n, o " s Py Lo GIP,
!!QZ!; Mew Hampshire v, Atomic Ener Comm'n, 406 F.2d 170,
Comm'n,

17374 (15§ r. ( 3 v, Atomic Ener
400 F.2d 779, 783 (0.C. : } but ¢, ReyncTgs v,
ynited States, 206 F.20 433 (9th Cirl TUBU) Tinterpreting
Section 1611 in detail ang holding in the context of the
AEC's bomb testing activities, that Section 1611(3)
authorized the AEL to take action to govern the activities
of private licensees and not the activities of the
Commission itself; the court's use of the word "licensee"
1s dictum with regard to the term in the context of this

paper).

Section 1611 provides broad authority to issue orders as
the Commission deems necessary to govern any activity
authorized pursuant to the Atomic nergy Act in order to
protect the public health and safety., Section 161b
similarly authorizes the Commission to issue orders to
establish such standards and instructions to govern the
possession and use of special nuclear material, source
material, ano byproduct material, as miy be necessary or
desirable to provide for the comnon defense and security
ang protect the public health and safety. As relevant
here, Section 16lo authorizes the Commission to order
reports as may be necessary to effectuate the purposes of
the Act,



Given this broad authority, it is appropriate to amend
10 C.F.R, § 2,202 to have the procedura) mechanism in place
to issue orders, as necessary, to unlicensed persons, both
corporate and individual, when such persons have demon-
strated that future control over their activities subject
to the NRC's jurisdiction is necessary or desirable to
grotlct public health and safety or to minimize danger to
ife or property or to protect the common defense and
security, This amendment would revise § 2.202 to establish
that mechanism both as to & licensee, as the current
§ 2,202 provides, and to any person subject to the
Jurisdiction of the Commission, Such a person includes,
but 15 not Timited to, & person who held a license or who
was otherwise engaged in licensed activities at the time of
the conduct in question, but who no longer holds & license
or is so engaged, and to vendors, contractors, and
certificate holders,

In uddition, the procedura) mechanism for fssuing orders two
show cause tu licensees and other persons would be set
forth in a separate section (revised § 2.204) in order to
make it clear that the right to & hearing does 1ot attach
at the time of issuance of a show cause order. Orders,
including orders to shuw cause, currently are issued ynder
section 161 of the Atomic Energy Act of 1954, as amended,
which are implemented by §§ 2.202 (order tu show cause) and
2,204 (order for modification license). In addition, civil
penalty orders are issued under Section 234, implementec by
§ 2.205 (c1vh) penalties), NRC practice commonly has been
to 1ssue & single order, an order 10 show cause, which
requires that certain information be providec to
aemonstr.te why either a proposed or immeciately effective
action modifyin;, suspending, or revoking a license or a
proposed order for such other action as rey be appropriate,
should not be taken, The order affords a hearing with
regard to these actions, While Section 189 of the Atomic
Energy Act provides for the granting of a hearing in
connection with proceedings 10 modify, suspend, or revcke
license and certan other enumerated actions, neither the
Act nor the Administrative Procedure Act would require a
hearing in connection with an order to show cause which
requires only the submssion of information, but does not
by 1ts terms modify, suspend or revoke a license,

The Atomic Energv Act does not explicitly set out the form
or requirements for an order to show cause. The Atomic
Energy Act does, however, authorize the Commission to
collect information pursuant to Sections 161c and o and the
Commission may 'ssue show cause orders to implement this



suthority. Section 182 of the Act authorizes the
Conmissfon to request information from )icensees and the
Commissicn hes implemented this authority by promulgat:ng
regulations such ¢s 10 C.F,R, § 50.54(f). Licensees

sub ect to Commission requests under 10 C.F.R, § 50.54(f),
or ts equivalent in other parts «f the NRC's regulaticns,
have no hearing rights under the Act regarding these
information requests.

Separation of the Commission's order to show cause
authority from the Commission's general ordering authority,
contained in revisea § 2.202, will clarify that hearing
rights do not attach to the formor. The provisions
concerning orders to show cause are set forth in a revised
§ 2.204., Under the proposed rule changes, an order to show
cause will be 1ssued only to require the submission of
information, If an order to show cause is issued as part
of an order requiring action, hearing rights will be
offered but only with respect to the provisions of the
order requiring action, The order will provide that the
answer, 1f not consenting to the required acticn, may
explain why the order should not have been issuec.

In order to avoid unnecessary duplication in the
regulations, it is proposed that the current language of

§ 2.208, "Order for modification of license," be deleted
from Part 2, since proceaures for modification of a license
have been included in revised § 2.20¢, Reviseu § 2.202(f)
provides that if the action ordered by the Commission
constitutes a backfit of a Part 50 licensee, the procedures
descrbea in 10 C.F.R, § 50.109 nust be followed, unless
the action 1s consented to. This provision currently
appears in the last sentence of § 2,204,

section 2,202 1s also revised to provide that if the
licensee or other person to whom an order is issued
consents to its issyance, or the order confirms actions
agreed to by the licensee or such uther persun, such
consent or agreement constitutes a waiver by the licensee
Or such other person of a right to a hearing and any
associated rights. Such orders will be imediately effece
tive. This is not a departure from current Commission
practice, but merely conforms the Commission's regulations

to such practice. See, e.9., Minnesota Mining and
Manufacturing Co,, IM Center 220-CE-DZ, Lonfirmatory Order
HdETTfTFE‘tTLense. Effective Tuinaia!éfy. December 21,
1988, 53 Fed. Reg, 52534 (1988). Section 2.202(d) &lso
provides that the licensee's or other person's agreement to
an order must be 1n writing. The addition ¢f this
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provision 1s intended to minimize the possibility of
issuance of a confirmatory order which does not sccurately
reflect the agreement reached by the parties., Whether or
not the licensee or other person consents to any orger, a
person adversely affected by an order issued under § 2.202
to modify, suspend or revoke a license will be uffered an
opportunity for a hearing pursuant to Section 189 of the
Atomic Enorgy Act, consistent with current practice and the
authority of the éomm1ssion to define the scope of the
gr:g;oc1ng. See Bellotti v. NRC, 725 F,2d 1380 (D.C. Cir.
983).

The existing § 2.202 vests authority to issue orders in the
Executive Director for Operations (EDO) and various staff
office airectors. The existing rule limits the EDO's
authority to issue orders only during an energency,
£xlst1n? § 2.204 vests authority to 1ssue orders in the
Commission, The revised rules consistently vest such
authority in the Commission, leav1n? it to the Commision's
internal delegation authority to de egace such authority to
others. This change will avoid the need to amend the
regulation each time the title of one of the currently
enunerated officials 1s changed, and will also remove the
unnecessary limitation on the EDO's authurity, However,
the Commission's existing delegations should undergo a
review t0 assure that they are clear, cumplete, ang
current,

Finally, to conform to the chunges to §§ 2.202 and 2.204,

§ 2.1 1s anended *o specify that the scope of Part 2
includes the 1ssuance of orders and orgers to show cause to
unlicensed persons, and § 2.700 is amended to specify that
Subpart G (Rules of General Applicability) applies to all
adjudications initiated by an order rather than Just an
order to show cause.

That the Commission:

i Agerove publication in the Federal Register of the
nutice of propose¢ rulemaking in Enclosure A;

¢, Direct the staff to undertuke 2 review of the
Tommission's existing delegations to assure they are
clear, complace, and current, and promptly revised
when necessary;



The notice of propused rulemaking in Enclosure A
will be published in the Feceral Register
e1lowing 60 days for public comment,

The Commission may wish to consider publishing
this notice of proposed rulemaking in conjunction
with publication of the proposed rulemaking
containing the substertive changes imposing
requirements on unlicensed persons,

The issue of procedural changes to the
regulations to clarify the Commission's authority
to 1ssue orders to persons who do not hole
Ticenses was discussed before the House
Subcommittee on Environment, Energy and Nature)
Kesources during 1ts deconmissioning hearings on
August 3, 1989,

Since this proposed rule quelifies &s @
categorical exclusion under 10 C.F,R, 51,22(¢),
neither an environmental impact statement nor an
assessment has bLeen prepared.

The Subcommittee un Nuclear Regulation of the
Senate Committee on Environment and Public Works,
the Subcommittee on Energy and the Environment of
the House Interior and lrcular Affairs Committee,
tne Subcoimittee on Energy Conservation ane Power
of the House Energy and Commerce Committee, and
the Subcommittee on Environment, Energy and
Natural kesources of the House Committee on
Government Operations will be informec of the
rulemaking by letter such as Enclosure B,

The Federal Reg\ster notice of proposed
rulemaking will be distributed to affected
Ticensees,

A public announcenent will be issued by the
Office of Public Affairs when the proposed

rulemaking is filed with the 0ffice of the

Feceral Register,

Since the proposed rule 1§ administrative in
neture, cnc therefore coes not result 1n tne
“modificatun of or agdition to systens,
structure, comporents, or design of 2 facility



-

« + « Or the procedures or organization requireq
to design, construct, or operate a facility, the
staff belleves that the backfit rule, 10 C.F.k.
$0.109, does not apply to the proposed rule.

-

PR T L L,
William €. Pavrler
Genera) Counse)
Enclosures:

A. Draft Federal Register iotice
B. Draft Congressional Letter

Commissioners' comments or consent should be provided directly

to the Office of the Secretary by COB Friday, November 3, 1989.
Commission Staff Office comments, if any, should be submitted

to the Commissioners NLT Friday, October 27, 1989, with an
information copy to the C ce of the Secretary. 1If the paper
is of such a nature that it requires additional time for

analytical review and comment, the Commissioners and the
Secretariat should be apprised of when comments may be expected.
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Enclosure A

NUCLEAR REGULATORY COMMISSION
10 C.F.R, Part 2

Revisions to Procedures tu Issue Orders
Nucleur Regulatory Coumission,

ACTION: Proposed rule,

SUMIARY: Tne Nuclear Regulatory Commission (MRC) proposes to revise the
Comnissions proucedures for 1§SUINg orders to nclude persons not licensed by

the Commission but who are otherwise subject to the Commission's jurisdiction.

The proposed revisions would more accurately reflect *he Cummission's existing

stututory authority to issue urders than is presently the case. The revisions

aisu clarify the types of Commission orders to which hearing rights attach,

DATES: The comment period expires on (60 days after publication in the
Federal kegister). Comments receilved arter this date wil) be considered if 1¢

is practical to do so, but assurance of consideration cannut be given except

as to comments received on or before this date.

ADURESSES: Send written comments to the Secretary uf the Coumission, U.S.
Nuclear Regulatory Commission, Washington, DC 20555, Attention: Docketing and
Service Branch, Comments may also be deliversd to the Office of the
Secretary, U.S. Nuclear Regulatory Commission, One White Flint North, 11565

. -

Rockville Pike, Rockville, Maryland, between 7:30 a.m. and 4:15 p.m. wevkdays,




Copies of any comuents received may be examined and copied for 2 fee at the

HRC Public Document Room, 2120 L Street, Mw, Washington, DC between the hours

of 7:45 a.m, and 4:15 p.m., weekdays,

FOK FURTHER INFORMATION CONTACT: Mary E. kagner, Uffice of the General
Ceunsel, U.S. Nuclear Regulatory Cummission, Wasnington, D.C. 20585,

Tolepnone: 301-492-1683,

SUPPLEMENTAKY INFORMATION:
Background

The procedures to be followed by the Commission to initiate formal
enforcement action are found in the Coumission's Ruies uf Pructice set forth
in 10 C.F.R, Part 2, Subpart B, Tnese actions include notices of viviation,
oescribed in § 2,201, show cause orders, described i. § c.c02, orders to
modify licenses, uescribed in § 2,204, and civi) penalities, described in
§ 2.208.

Until 1983, with the exception of the civil penalty procedures in
§ 2.205, the language in these prucedures referrud solely to licensee.. At
that time, it was recognized that the Commission's regulations did not provide
a procedural mechanism to issue a formal notice of violation to an unlicensed
person (corporate or individual) who had violated Comission requirenents,
For example, by referring only to licensees, the procedures 1u § 2.201 dig¢ not
address issuing a notice of violation to a person who possessea radioactive
material without a license in violatien of Commission reyquirements or an

unlicensed person who violated provisions of 10 C.F.R. Part el, which
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implements Section 206 of the Energy Reoryanization Action of 1974,
Consequently, the Commission amended 1ts regulations to permit the issusnce of
notices of violations to unlicensed persons who vivlated Commission

requirements. Chenges were published in the Federa) Register on Septenber 28,

1983 (48 FR 44170) to amend § 2,200 (Scope of subpart) ang § 2.201 (Notice of
violation) to ada the phrase “or other person subject to the jurisdiction of
the Commission,”

As stated above, the provisions for 1ssuing show cause orders only
address licensees, However, the Couwmission's stalutory aeuthority to issue
orders, which is found in Section 161 of the Atomic Energy Act of 1954, as
awended, 42 U.S.C. § 2201, is not so limited. In fact, the Conmission's
Atomic Energy Act authority to issue urders 1s extremely broag, extending to
any person (defined sn Section lls to fuclude, e.g., any ingividual,
corporation, fesiral, s.ate ony local agency) who engages 11 conduct within
the Lommission's subject meizsr jurisdiction. The few court cases wnicn deal
with the scope af the yererql duthority Congress has granted the Coruwiission
usually do so in a genera( discussion or in passing and conclude that
Section 161 confers uniquely broad and flexille euthority on the Commission.

23! Power Reactor Dev, Co, v, International Uniun of Elec, Racio and lisch,

Workers, AFL-CI0, 367 U.S. 396 (1961); Connecticut Light and Power Co. v.

Nuclear Regulatury Comm'n, 673 F,2d 925, 527, a, 3 (D.C. Cir, 1982);

New Hampshire v. Atomic Erergy Comm'n, 406 -.24 170, 173-74 (1lst Cir, 1969);

Siegel v. Atomic Energy Comm'n, 400 F.2d 773, 783 (D.C. Cir. 1968); but cf.

Reynolds v, United States, 286 F.2¢ 433 (9th Cir. 1960) (interpreting

Section 1611 in detail ano holding, in the conteat af the AEC's bomb lesting



activities, that Sectfon 1611(3) authorized the AEC to take action to govern
the activities of private licensees and not the activities of the Commission
itself; the court's use of the word "licensee" is dictum with regard to the
term in the context of this notice).

Cases analyzing the Federal Communications Commission's (FCC) enabling
statute, which, in many ways, is analogous to the 1954 Act, also support the
principle that the Commission's authority is broad in scope. The Federa)
Cosmunications Act of 1934 (the 1934 Act) broaaly authorizes the FCC to "make
such rules and regulations, and issue such orders, not inconsistent with [the
1934 Act], as may be necessary in the execution of its functions", 47 U.S.C,
§ 1541 (1982). This provision is similar to Section 1611(3,) of the Atomic
Energy Act of 1954, which authorizes the Commission to “prescribe such ryles,
reyulations, and orders o5 1t may deem necessary to govern any activity
authorized pursuant to tne [Atomic Euergy Act of 1954 . . . 1n urder to
protect hesitn and to minimize ganger to life or property . . . ." 42 U.S.C,

2201(1) (3) (1982), A number of cases have analyzed Section 1541 .u detail
and determined that the FCC's ordering authority is necessarily bruad.

See Federal Communications Commission v, Hationa) Citizens Coumittee ror

Broadcasting, 436 L.S. 778 at 793 (1978); Unitea States v. Storer

Broadcasting Co., 351 U.S. 192 at 203 (1955); National droadacastiug Co, v.

United States, 215 U.S. 190 at 196 (1942); Lincoln Telephone and Telegraph Co,

v. federal Conmunications Commission, 659 F.2d 1092 (D.C. Cir. 1981); American

Telephone ard Telegrapn v, Federal Communications Cummission, 487 F.2d 865 (24

Cir, 1873); GTE Service Corp. v. Federal Communications Commission, 474 F,ld

724 (2d Cir, 1973); and Western Union Telegraph Co. v, United States, 267 F.ld
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715, 722 (2na Cir, 1959). It has been held that the FCC has authority to
15sue orders under Section 1541 to persons whether licensed or not, Unitey
States v. Southwestern Cable, 392 U.S. 157 at 180-81 (1968).

Section 1611 pruviges broad authority to 1ssue orders as the Corgnssion
deems necessary to govern any activity authorized pursuant to the Atomic
Energy Act in oraer tu protect the public health and safety. Section 161b
similarly authorizes the Commission to issue orders to establish standards and
instructions to govern the possession and use of special nuclear materiai,
source materiel, and byproauct rmaterial, As relevant here, Section 16lo
autherizes the Commission to order reports a$ may be necessary (v effectuate
the purpuses of the Act,

Given this broag statutory authority, 1t is appropriate to omend
10 C.F.R, § 2.202 to have the procedural mechanism 1n place to issue orders,
as necessary, Lo unlicensed persons when such persons have demunstruted that
future control over their activities subjJect to the HRC's jurisaiction is
deeied to be necessary or desirable to protect public health anc safety or to
minimize danger to life ur property or to protect the common defense ang
security, This amendment would revise § 2,202 to establish that mechanism
both as to a licensee, as the current § 2,202 provides, and to any person
subject to the jurisdiction of the Commission. Such a person includes, but is
not limited to, a person who hela a license or who was otherwise engaged 11
licensed activities at the time of the conduct in question, but who no longer
holds a license or ‘s so engaged.

In addition, the procedural mechanism for issuing orders to show cause o

l1censees and other persons wouid be set forth in a separate section in order



L0 mke 1t clear that the right to & hearing does nut attach at the time of
issuance of o show cause order, Orders, including orders to show cause,
currently are issued under § 161 ot the Atomic Energy Act of 1954, as auended,
which are implementea by §§ 2.202 (order to show cause), and 2.204 (urder for
moctification of )license) In additiun, civil penalty orders are issued under
section 234, 'mplemented by § 2.205 (civil penslities), HNRC practice common ly
has been to i1ssue a single order, an urder to show cause, which requires that
certain nfurmation be provided to demunstrate why either a4 propused or \mme=
drately effective action modifying, suspendino, or revoking & license should
not be taken., The order affords & hearing ¢ith regerd to these actions,
while § 189 of the Atomic Energy Act provides for the grenting of a hearing in
connection with proceedings to modify, suspend, or revoke a license, neither
the Act nor the Auministrative Procedure Act would require a hearing in cone
nection with an uraer to show cause which requires only the submission o f
information, but dues not by its terms nod1fy, suspend or revoke a license.
The Act dues not explicitly set out the form or requirements for an order
to show cause. The Act aoes, however, authorize the Commission to collect
intormation pursuant to §§ 1olc and v and the Cuwanission may 1SSu€ SNOw Cause
orders to 'mplement this duthority. Section 18¢ of the Act authori1zes ihe
Commission to request information frum licensees and the Commission has
'mp lemented this authority by promulgating regulatiuns such as 10 C.F.R.
§ 50.54(f). Licensees subject to Commission requests under 10 C.F.R.
§ 50.54(f) or its equivalent 1n ovher parts of the NRC's regulations have no

hearing rights under the Act regsrding these information requests.



Accordingly, to clarify that hearing rights do not attach to show cause
orders, the Conmission propuses to separate its order to show cause authurity
trom the Comaission's general oraering authurity contained in § 2.202. The
provisions concerning orders tu show cause are set forth in a new § 2.204,
Under the propused rule changes, an order to Show Cause will be 1ssued only to
require the submission of infurmation, 1f «n order to show Cause 15 18Sued as
part of an order requiring action, hearing rights wil) be uffered Lut only
wilh respect to the provisions o the order requiriug action,

In order tu avoic unnecessary duplication in the regulations, 1t 1s
proposed that the current § 2,204, "Order for medification of license," be
deleted fron Part 2, since procedures for modification of a license are
included in proposed § 2.202. Proposea § 2.202(f) provides that if the action
ordered Ly the Curmissiun constitutes o backfir of u Part 50 licensee, the
procedures described in 10 C.F.R., § 50,109 must be followed. This Jrovision
currently appears in the last sentence of § 2.204.

Section 2.202 15 also revised to provide that if Lhe l1censee or other
verson (u whom an order 15 1ssued consents to its 1ssuance, ur the order
confirms actions aygreed to by the licensee or such other person, such consent
Ur agreement constiLutes a walver by the licensee or such other persun of 4
right to a hearing and any assuciated rights. Such urders will pe immediately
effective. This is not a ceparture from current Commission practice, but

merely cunfurms the Commission's regulations to such practite., Sescice

wle LU

2.202(d) also provides that tie licensee's or uther person's agreenant ro an

order myst be in writing. The additfon of this provision 1s intended o

MiuImize the possibility of i1ssyance of a confiruatory uraar wnich does not




accurately reflect the agreement rescheu by the parties, Whether or not the
lrcensee ur other person consents to any order, a person adverse.y affected by

an order 1ssued unoer § 2,202 tu mouify, suspend or revoke a license wil) be

offered an opportunity for a hearing pursuaut to § 189 of the Atomic Energy

Act, consistent with current practice and tne authority of the Commissiun to

define the scope of the pr seding. See Bellotii v, WRC, 725 F.2d 1380 (D.C.
Cir, 1983).

The existing § 2.202 vests authority to 1ssue orders in the Execut)ve
Pirector for Operativns (EUU), enG varivus staff office directors. Currently,
the rule limits the EDO's quthority to issue orders to enercgency situetiuns,
Existing § 2,204 vests authority to issue orders 1n the Comnission. The
revised rules consistently vest such authority in the Commission, lecving 1t
to the Comission's 1uternal delegatiun authurity to delegute such suthority
to others, This change will avoid tne need te amend the reyulations each time
the title uf one uf the currently cnuiierated officials 1 changed, ang 1t will
also remove the unnecessery limitation on the EDN's authority,

The Commission is retainiug, in new § 2.202(e), o provision that, upen a
finding that the public health, safety or interest so requires or that the
viciatiun is wallful, the propused action may be immediately effective, A
similiar provision appears in current §§ 2.202(f) and 2.204. A finding, 'n an

order, uf the need for immediate effectiveness 1s fina] and wot subject to




adwinistrative challenge, 1/ Relief frum the requirements of an nmediately
effective order, un the uther hand, may be sought under the reloxatioun
provisions contained in that order, or by motiun for ¢ stay to the presiding
officer if a hearing has Leen requested.

The propused rule also continues, in § 2.202(f), the backfiiting
requirements of § 0,109, including the provision therein that when
immediately effective action 15 required, the documented evaluation nay
folluw, rather than precede, the regulatory action,

Finally, consistent w> 1 tne chenges to §§ .207 and 2.204, § 2.1 is
emended (0 specify that the scope of Part 2 includes the 1ssuance of orders
and orders to show Cduse to unlicensed persons, and § 2.700 i amended to
specify that Subpart G (Rules of Genera) Applicability) applies %o al)
adjyuications initiated by un orager, rather than just an order to show Cause,

The proposed amendments are procedural in nature. They do not establish
the substantive standards or conditions under which the HRC would 1sSue ar
vraer to a licenses or un unlicensed person., The Commission intenas to
propose, 1n a separate rulemaking, a substantive additiun to 1ts regulations
'n order to put unlicensed persuns on notice that they may be held accountable
for w111ful misconduct which undermines, or calis 1nto question, adequate
protection of the public health and safety. Once the proposed rules gre in

effect, consistent with the Conmission's statutory authority, there will be
]

1/ Of course, the Commission has ti'e inherent power to review, sua sponte,
orders 1ssucd Dy those to whum it has aelegated autnority,




procedurai ruies governing the fssuance ot an order or show Ceuse urder not

only to a licenser, as currently provided, but also to an unlicensed person

who willfully causes a licensee to be in violation of Commission requirements
or whose willful misconduct undermines, or calls into question, the adequate
protection of tic public health and safety in connection witl activities
regulated by the NRC under the Atomic Energy Act of 1954, us amended,

An example of a situation in which 1t might be apprupriate to issue an
order to an unlicensed person is where an employee of a corporaete licensee
ight w1iifully cause that licensee to be n violation of Cunmission
requirements such thet the Comaissiun Joes 10t have reasonable assurunce that
requirements to protect the public health and safety wil)l be followea 1T that
person continues to engage in activities licensed Oy the Commission. muother
example woulu be an unlicensed persun who willfully provides the Commission
with materially false 1ofurmation; tnis would not, of cuurse, I1nclude such
persons who, in goud taeith, bring informatiun ur make allegations to tne HRC
concerning safety metters whicn, after review, are fuund to be
unsubstantiated., ULependirg on the circumstances in these two cases, 't might
De appropriate tu 1ssue an order to Such a person to ether prohibit the
persun from being involved in sctivities licensed by the Commissiun or require
the person to prov Qe prior notice to t' Cummissiun before engaging in
Icensed activities, These types of conaitions have been used by the
Comnission in settlvment of litigation in accordance with 10 C.F.R. 2.203.

Edward Hines, Jr, lledical Center, 27 NRC 477, ALJ-88-¢ (Octuber 7, 1988), and

Finlay Testing Laboratories, lnc,, LBP-88-17, 27 LRC 586 (1988).
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This rulemaking establishes the procedures to be used in 1ssuing urders
to licensed and unlicensea persons, The procedures esteblish the nechanism tu
provice notice of the 1ssuance of an order and to resolve, through adjudica=

tion, whether o particular order is appropriate under the circumstances.

Environmental Impact: Categorical Exclusion
The NRC has determined that this proposed rule is the type of action
described in categorical exclusion 10 C.F.R, 51.22(¢)(1). Therefors neither
an environmentd] impact statement nur an envirunmental assessment Na$ Leen

prepared for this proposed rule,

Paperwork Reduct10i *Act Statement
This proposed rule contains wo 1nfornation collection requirenents end

therefure 1s not subject to the requirements of the Paperwork Reduction Act of

1980 (44 U,S.C. 3501 et seq.).

Regulatory Analysis

The existing regulations 1n 10 C.F,R., 2,202 authorize the iRC, through
its designatea officials, to institute a proceeding to modify, suspend, or
revoke a license by service of an orcer to show cause on a licensee. The
regulations, as currently written, do not provide procedures for the NKC to
take direct action against unlicensea persuns whose willful misconduct ceuses
a licensee to violate Commission requireiwnts or places in question reasonable
assurance of adequete protectiun of the public health ang safety, although

SUCh uctivu 1s authorized by the atowic Energy Act of 1954, as amended. The
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amencments will meke the Commission's Rules of Practice more consistent with
the Comnission's existing statutory authority and provide the apprupriate
procedurs| framework to take ectiva, in appropriate cases, in order to protect
the public nealtn and safety, The smendments also will make clear that
hearing rights Jo not attach to orders to show Cause, cunsistent with § 189 of
the Atuic Energy Act of 1954, as amended, and the Administrative Procedurc
Act.

The proposcd rule constitutes the preferred course of action and the cost
tavolved 1n 1is proiulgation and application 1s necessary and appropriate,
The foregoing discussion constitutes the regulatory analysis for this proposed

rule,

Regulatory Flexi1 11ty Certification

As required by tne Reyulatory Flexibility Act of 1980 (§ U.S.C. 605(b)),
the Commissiun certities that this rule, if aaonted, will not have o signifa
1ant econumic impect un @ substantial nuiber of small entities. The proposed
rule estublishes the procedural wechanism to 1ssue oraers to show cause to
unlicensed persons 1. 4ggi1tion to licensed persuns, who were previously
covered. Tne proposed rule, vy 1tself, does not 1upose any obligations on
entities including any regulated entities that may fall within the definition
of “small entities” &5 set forth in § “01(3) of the Regulatury Flexibility
~Ct, or within the gefinition of "small business" as found in § 3 of the Small
Business Act, 15 U.S.C. § 632, or within the Smal) Business S12e Standards

found in 13 C.F.R, Part 121. Such obligations would not be created until an



order is issued, at which time the person subject to the order would have &

Fight to a hearing 1n accordance with the regulations,

Backfit Analysis
This proposed rule does not 1nvolve any new provisions which would 1mpose
backfits as defined fn 10 C.F.k, 50.109(a)(1). Accordingly no backfit

enalysis pursuant to iU C.F.R, 50.109(c) 15 required fur this prouposed rule,

List of Subjects 1n 10 C.F.R, Part ¢

Aaministrative practice and procedure, Antitrust, Uyproduct material,
Classified infurmation, Environmental protection, Nucleur materials, Nuclear
power plants and reactors, Penalty, Sex daiscrimination, Séurce material,
Special nuclear material, Waste treatment and disposal,

For the reasons s&t out 11 the preamble and under the authority ot the
Atomic Energy Act of 1854, as amenced, the Energy Reoryarization Act of 1974,
8s amended, ¢y 5 U.S.C. 552 and 553, the NRC is proposing to adopt the

following amenaments tu 10 C.F,R, Part 2,

Part 2 -- Rules of Practice for Uumestic Licensing Pruceeaings
1. The authority citation fur Part 2 is revised to read as follows:
Authority: Secs. 161, 181, 68 Stat, 948, 953, as amended (42 U.S.C.
2201, £231); sec. 191, as amer7ed, Pub, L. 87-015, 76 Stat, 409 (42 U.S.C.
2241); sec. 201, 86 Stat. 12¢2, as amendeu (42 U.S.C. 5%41); § U.S.C. §52.
Sec. 2,101 also issued under secs. 53, 62, 63, 81, 1C3, 104, 105, 68
Stet. 930, 932, 933, 935, 936, 937, 938, as amenved (42 U.5.C. 2073, 2092,
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2083, 2111, 2133, 2134, 2135); sec. 102, Pub. L. 91-190, 83 Stat, 853, as
amended (42 U.S.C, 4332); sec. 301, 88 Stac, 1248 (42 U.5.C. 5371). Sections
2.102, 2.103, 2.108, 2.108, 2.721 also 1ssued under secs. 102, 103, 104, 105,
183, 189, 68 Stat, 936, 937, 935, 954, 955, as amended (42 U.S.C, 2132, 2133,
€134, 2135, 2233, ¢239), Section 2,105 alsu 1ssued uider Pub. L. 97415, 96
Stat, 2073 (42 U.5.C. «239). Sections 2,200-2.206 also issued under secs,
l6lb, 1, v, 186, 234, 68 Stat, 948-951, 955, 83 Stat, 444, 45 amended (42
u.s.C. 2201(p), (1), (o), 2236, 2282); sec. 206, 88 Stat. 1246 (42 U.S.C.
5646). Secctrons 2,600-2,606 alsy 1ssued under sec. 102, Pub. L. 91-190, 83
Stat. 853, as umended (40 U.S.C. 4332). :ectiuns 2.700a, 2.710 also issued
under 5 U.S.C. 554, Sections 2.754, 2.760, 2.770, 2.780 also issued under 5
U.S.C. 557, Section 2.764 and Table 1A of Appendix C are s1s0 155ued under
secs. 135, 141, Pub. L. 97-425, 96 Stat, 2232, <241 (42 U.S.C. 10185, 10161).
sectiun 2.790 elso tssued under sec, 103, 68 Stat. 936, s emendeu (42 U.S.C.
2133) and § U.S.C. 552. Sections 2.800 and 2.808 alsc 1ssued under 5 U.S.C,
$83. Section 2.80% o150 15sued under 5 U.S.C. 553 anu sec, 29, Pub, L.
85-256, 71 Stat, 579, 4s ame nded (42 U.S.C. 2039), Subpart K also 1ssueu
under sec. 139, 68 Stat. 955 (42 U.S.C. 2239); sec. 134, Pub, L. 97425, 96
Stat. 2230 (42 U.S.C. 10154). Appendix A clso issued under sec. 6, Puo. L.
91-560, 84 Stat, 1473 (42 U.S.C. 2135). Appendix B also 1ssued under sec. 10,
Pub. L. 99-240, 99 Stat. 1842 (42 U.S.C. 2021b et seq. ).

2. § 2.1 1s revised to read das follows:

¥ £:1 Scope.
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This part governs the conduct of all proceedings, other than export ang
port 1icensing proceedings cescribed in Part 110, under the Atumic Energy
Act of 1954, as amended, and the Energy Keorganization Act of 1874, for: (a)
granting, suspending, revoking, amending, or taking other action with resp. ct
to any license, construction permit, or applicatiun to transfer a Ticense; (b,
fssuing curders and orders to show cause to persuns subject to the Commission's
Jurisdiction, including licensees ond persons nut licensed by the Commizsion;
(¢) mposing civil penalties under sectiun ¢34 of the Act; and (d) public

rulemaking,

3. § 2.20Z 1s revised to read as follows:
“§ 2,202 Orders, '

(a) The Commis. .. may institute a proceeaing to modify, susperd, or
revoke & license or for such other action 8s nay be proper by serving on the
licensee or other person subject to the jurisdiction of the Comaission an
order that will;

(1) Allege the violations with which the licensee or other perscn
subject to the Comaission's jurisaiction 1s Charged, or the potentially
hazardous corcitions or other facts deemed to be sufficient ground ror tie
proposed action, and specify the sction proposed;

(¢) Pruvide that the licensee or other person must file a written answer
CO the orger under oath ur offirmetion within twenty (20) days of its aate, or
Such other time as may he specified 1n the order;

(3) Inforn the licensee or other yerson of his right, within twenty (20)

days of the date of the order, or such other time as may be specified in the



order, to demand « hearing on all or part of the order, except in 4 Case where
the licensee or other person nas consented to tne order;

(4) Specify tne issues; and

(5) State the effective dute of the oruer,

\b) A licensee or other person to whom the Commission has issued un
order under this section must respond to the order by filing a written ansuer
under vath or affirmation., The answer shall specifically aamit or deny each
allegation or cheryge made in the order, and shall set forth the matters of
fact onid law on which the licensee or other person relies, and, 1f the orger
1S Nt Consented to, the redasons as to why the order snould 1ot have been
issued. Except as provided in (d) below, the answer fiay demand a hedring,

(¢) if the answer demands a hearing, the Commission will issue an order
Oestguating the time and place of hearing,

\d) An answer ur stipulation may cunsent to the entry of an order in
substantially the form pruposed 1n the order with respect to all or some of
the act'ons proposed in the orcer, The consent of the licensee or other
persun to whom the urder has been issued to the entry uf an order shall
constitute a walver Ly the licensee or otner person of a hearing, finuings of
fact and conclusions of law, and of 411 right to seex Commission and Judicial
review or to contest the valiaity of the order 10 any forum as to these
uatters which have been cousented tc or agreed to or on which « neari.g hgs
not been requested. The order shall have the same force and effect as o
order made after hearing by a nresiding officer or the Cowkiission, and shall

be effective as provicea in the order.



(@) When the Cummission fings t.at the public healtn, safety, or
Interest 50 requires or that the viulation or conduct cuusing the violation is
willful, the order way provide, for stated ressons, that the propused action
be immediately effective,

(f) 1f the order involves the modification of a Part §0 license and 1s a
backfit, the requirements of § 50,109 of chis chapter shal) be followea,

unless the licensve has consented to the action required.

4, § 2,204 15 revised to read as follows:

§ 2.204 Order to show cause.

(a) The Conmission may issue to & licensee or other person sub_ect to
the ;ur1sd1cti6n of the Comnission an order to show cause why such actions ay
Mmay be pruper should nut be taken, which will:

(1) Allege the violations with which the licensee or other person 1¢
charged, or the potentially hszardous conditions or other facts ceeued to be
sufficient ground for the propcsed action, and specify the action proposed:
and

{2) Provide that the licensee or other person myst tile 4 written answer
Lu the order to show cause under oath or affirmation within twenty (20) days
of its date, or such other tine as may be specified in the order to show
cause,

(b) A licensee or other person to whom the Cummission has issued an
urder to show cause under this section must respond to the order by filing 4
written answer under oath or «ffirmation. The answer shall specifically admit

or deny each allegation or charge made in the order to show cause, and shall
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set ‘orth the matters of fact «nd law on which the licensee or uther person
relies,

(¢) An answer or stipulation way consent to the entry of an orger in
substantially the form propused in the order to show cause.

(d) Upon review of the answer filed pursuant to paragraph (a)(2) of this
section, ur 1f no answer is filed, the Commission Mey 1nstitute a proceeding
pursuant to 10 C.F.R. 2.202 to take the action proposed in the oruer to show

Cause Or such other action as may be proper,

$. § 2,700 1s revised to read as follows:

§ 2.700 Scope of subpart,

The general’rules in this subpart govern prOCedu}e in
all adjugications 1nitiated by the 1ssuance of an orger
pursuair o § 2,202, an order pursuant to § 2.205(e), a
notice of nearing, a notice uf proposed action 1ssued
pursusnt to § 2,108, or & notize 1ssued pursuant to

§ 2.102(d)(3).

Dated at Rockville, (laryland,
this day of 1989,

FOR THE HUCLEAR REGULATORY COMItISSION

Samuel J, Chilk
Secretary of the Comaission



Enclosura B

ORAFT CONGRESSIONAL LETTER

Dear Mr, Chairman:

Enclosed for your information are copies of a proposed rule to be published in
the Federa)l Regiscter.

The Commission is proposing to initiate a rulemaking to revise the
Commission's procedures in 10 C.F.R. Part 2, Subpart B, for issuing orders to
include persons not licersed by the Cormission but who are otherwise subject
to the Commission's jurisdiction. The proposed amendments would more fully
reflect the Commission's existing statutory authority to issue orders than is

presently the case, and will also clarify the types of Commission orders to
which hearing rights attach.

Sincerely,

William C, Parler
General Councel

Enclosure: As stated




