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( UNITED STATES ( _,\’
NUCLEAR REGULATORY COMMISSION
WASHINGTON, D C. 20656

April 26, 1989

MEMORANDUM FOR Edward L. Halman, Director
Division of Contracts and Property
Administration
FROM: Hudson B. Ragan

Assistant General Counsel
for Administration
Office of the General Counse)

SUBJECT: COMMENTS ON PROPOSED NEW REGULATION ENTITLED
"NUCLEAR REGULATORY COMMISSION ACQUISITION
REGULATION (NRCAR)"

By memorandum of March 27 the Director, Office of Administration, requested
counsel's review and comment on the subject regulation, which implements the
Federal Acquisition Regulation for this agency. We previously provided
informal comments on this proposed regulation for your staff's consideration.
In addition, 1 ask that you consider two further recommendations, either at
this time or in the initfa) revisions to the NRCAR,

The first recommendation concerns NRC's procedures for handling bid protests
and contractor disputes. In this regard, there is attached proposed language
for the NRCAR that would, 1f adopted, spell out NRC's policies and procedures
in this area. This language can be inserted as Part 2033 of the proposed
NRCAR, In addition to reflecting existing NRC practices, this proposed
language would introduce two changes, as set forth below.

The first change would shift responsibility for preparing NRC's responce to
bid protests filed with the General Accounting Office from OA to O0GC. Given
the increasingly judicial nature of bid protest proceedings at GA0 - which can
include examinatfon and cross-examination of a?ency witnesses under oath - 0GC
should, in my opinion, have primary responsibility in this area. Consistent
with FAR Section 33.104(a){3){vi), the contracting officer would still submit
his or her independent statement of the facts and comments.

The second change would have agency level protests decided by the Director,
DCPM, rather than by the same contracting officer who made the protested
award. This provides assurance that the contracting officer's award decision
will be independently reviewed at a higher level.

My second recommendation concerns NRC's procedures for making competitive
range determinations and source selections as now set forth in NRC Manual
Appendix 5101, Subparts 1V-2 and 5, to be continued as Sections 2015.608 and
611 of the NRCAR., These procedures require that NRC's Source Evaluation
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panels (SEPs) prepare recommended competitive range determinations and source
selections for the contracting officer. This procedure, of having the SEP
prepare recommended determinations, can be viewed as inconsistent with the FAR
15.609 requirement that "(t)he contracting officer shall determine the
competitive range,” and FAR 15.611(d) relating to source selection.

For example, in a recent decision of the General Services Board of Contracts
Appeals - the protest of Orange Systems, GSBCA No. 9576-P, 1988 BDP P210
September 23, 1988, copy attached - the board concluded that “"the original
formal competitive range determination was not made by the contractin?
officer" as required by the FAR, but that she later adopted the board's
determination without reservation, which corrected the inftial violation. In
order to avoid potential challenges in this area, NRC would be better advised
to adopt procedures which limit the SEP's role to that of technical
evaluation, and reserve the competitive range and source selection
determinations to the contracting officer.

This is not to say that the contracting officer must make these determinations
in a vacuum, without technical advice or guidance from the SEP. Rather, NRC's
procedures should place the initial responsibility for making these
determinations with the contracting officer, and provide for the technical
office's participation in a less direct manner. This can be done a number of
ways, both formally and informally, depending upon the degree of participation
desired.

)

b B fapa

Hudson B. Ragan
Assistant General Counsel
for Administration
Office of the General Counsel

Attachments




FART 2033 - PROTESTS, DISPUTES AND APPEALS

Subpart 2033.]1 Protests
2033,103 Protests to the Agency

(a) For purposes ¢f this regulation, protests include written award
disputes initiated by disappoinced bidders under this Subpart; under FAR
33.103; or otherwise directly challenging at the agency level & decision to
award, or not award, a specific NRC contract. The Director, DCPM shall decide
protests filec with the NRC in as expeditious manner as possible.

(b) Protests based upon alleged improprieties in a solicitation which
are apparent prior to bid opening or the closing date for receipt of proposals
chall be filed prior tc bid opening or the closing date for receipt of initial
proposals. In acquisitions where proposals are requested, alleged
improprieties which do not exist in the initial sclicitation but which are
subsequently incorporated into the solicitation must be protested nct Tater
than the next closing date for receipt of proposals following the
incorporation.

(¢) In cases other than those covered in paragraph (b) of this section,
protests shall be filed not later than ten working days after the basis of
protest is known or should have been known, whichever is earlier.

(d) The agency shall rct process, or shall cease processing, agency
jevel protests that are protested outsicge the agency.

2033.104 Protests to GAD

(a) The Gffice of Gereral Counsel shall represent the agency in protests
f{led with the GAO and the Assistant General Counsel for Administration shall
assign a staff attorney who, in consultation with the contracting officer,
shall be responsible for handling the agency's response to the protest.

(b) The contracting officer for the protested procurement shall be
responsible for preparing the protest file and findings required by FAR
33.104(a)(3); for providing the notices required under FAR 33.104(a)(4); and
for otherwise assisting counsel in responding to the protest.

(¢) The determinations under FAR 33.104(b)(1) or FAR 33.104(c)(2) to
award a contract prior to resolution of a protest, or to proceed with
performance of a contract protested within ten days after award, shall be made
by the Director, DCPM with the concurrence of counsel,



2033.105 Protests to the GSBCA

(¢} The Office of General (cunsel shall represent the agency in protests
filed with the GAO and the Assistant General Counsel for Administration shal)l
assign a staff attorney who, in consultation with the contracting officer,
<hall be responsible for handling the agency's response to the protest.

(b) The contracting officer shall be responsible for preparing the
protest file required by FAR 33.105(b) and otherwise assisting counsel in
responding to the protest.

(c) The determination and finding required by FAR 33.105(a)(2) in
correction with suspension hearings shall be prepared and executed by the
Director, UCPM,

Subpart 2033.2 Cisputes and Appeals
2033,203 Applicability

(a) Pursuant to an interagency inter-agreement between the NRC and the
Departiment of Energy Board of Contract of Appeals (EBCA), the EBCA will hear
appeals from final decisions of NRC contracting of ficers issued pursuant to
the Centract Disputes Act. The EBCA rules appear in 10 CFR Part 1023.

2033.211 Contrecting Ufficer's Decision

(a) Contracting officers shall aiter the paragraph at FAR
33,011(a)(4)(iv) to identify the Energy Board of Contract Appeals and include
its address: webb Building, Room 1006, 404U N. Fairfax Drive,Arilington.
Yirginia 22203,

2033.214 Contract Clause

(a) The contracting officer shall use the clause at FAR 52.223-1,
Disputes, with its Alternate 1 where continued performance 15 vital to
National security, the public health and welfare, critical and major agency
programs, or other essential supplies or services whose timely reprocurement
from other sources would be impracticable.
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Board of Contract Appeals

Gerwcw Mo Adertrinly wlon
Wastwguon, DO ek

- _Septesbar 13, 1988

Protest of
MANCE STSTEMS GERCA Bo. 9376-P
Cranted

Julfe Lusceford Witcher, Rag.
Saul, Bving, Resick § Ssul
1901 L Street, BV,

Sulte 700

Vashiagton, BC 20036

Carl J. Peckinpaugh, Bag.

Janice M. Bellucel, Rag.

0. Fovin Vincent, Raq.

Office of the Caneral Counsel ‘
U.S. Department of the Air Porce |
The Paciagon, Roos 401000

Vashingtos, DC  20330-1000

4. Ravin Pabey, Rog.
Jacob B, Pompan, Baq.
Poupan, Ruffoer & Base
0% North Patrick Street
Alexandria, W4 22304

Opinion by ddsiniatcative Judge Meill

This protest was filed oo July 21, 1988, by Oraage Systems (Orasge).
It concerns the exclusion of Orange froe the coapetitive range of o
procuresent undartaken by respondent, the United Stetes Air Porce. The
procuresant 19 for salutecance of cartale govertsest-ovied sutoasted date
process! squipsent (aDPE) ip Vashingron, 0.C. and the surrounding ares.
Specitically, the pretaster rcontends that the rassces gires by respondent
for excluding Orange from the competitive range are incorrect and thut 1t
should, therefore, be rastored to the competitive range and alloved to
further participate o 1his procuresent.

Solicitation Mo, Fe9647-88-R0O197

Appescance for Protester,
Orange Systess

Appesrances for Respondent,
U5 Departeent of the Alr Torce

Appesrances for Intervener,
Balifar Baginesring, Incorporeted

PR RERERAR S S S SR I & Sr R S R

Balifax Bngineering, Incorporated, an offerer iz this sase
procuresent, has Intervensd in this protest as an {ntarvenor of right. It
has opposed the grounds of protest, contending that Orange vas properly
ercioded from the competitive range.

§ 10 s
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Tor the reasons set out in this opinfon, we grant Orange’s protast and
cavise cesponddntl’s  procurement suthority ®e aa 1o direct respondant 1o
reytors (ha protester e the competitive range and procesd vith the
procuresant I8 scenrdance vith all spplicable statuies and cagulations.

rindings of Pact

The Solicitatioe

1. o Warch 14, 1988, the Tes t tesusd & tequest fer p sals
(RF?), ousber 2496428820197 (the solicitatioe). Protest Pile, Bxbibit B
e solicitstion calls for the aaistesance of specified governmant -ovned
ADPE 1seated withie a tifty sile radius of the Peotagon. 1d4. at c.5.

Receipt and Initisl) Screening of Propossls

2. Proposals ware submittied oo Way 27, 1968. Transcript at 77. Om
%ay 31, 1988, the cowtreciiag sfficer mat st Andrewve Alr Torce with the
cralrmsn and wesbars of the pource selaction evaluatios board (S5EB)
sppointed for this procurenent. Al thet meeting the cootrscting officer
briefed the S5EB chalrwan and nesbers 00 (he procureaent and oo their
responsibility for the technical svaluation of proposals. 1d. at 757,
2. A1 thal meeting, the contracting officer provided the SSED chalrwan
vith copies of the offerors’ technical propossls for svaluation. 1.

3. Polloving the seeting et Asdrevs Alr Peice Base, the SSEB made
an fovestory of the propesals. Trasscript st 413, The board slse dlscussed
the Proposal Evalustios Guide and the inftial screaniog checklist vhich 1t
fne uded 14. The Proposal Bvaluation Guide provides for an initial or
first scrwen of & proposal te “snsure 1t 49 12 complisncs with and
resporsive to the sandetery policitation requiresents aa stated in the RFP ™
Protext Pile, Bxhibit 7 st 1. The iedtial urmh’ checklint consiste of
ar sbbrevisted copy of tha stalesast of work for this RFY vhich states the
sandatery tequiresants. ™he Gulde states:

I1f 8 proposal doss Bt reasonably sddress ke apuentinl
requl resents of the solicitation, or Af thare are any substantial
teche sl dravbecks wufficiently beyond correction of {aprovenant
cons deration, the proposal will oot be toosidered technically
sccaptable. Litevise, major business deficiencies or omiysions
that could set resscoably be wxpecind to de cured vould be
considered not acceptable.

14 whe officia) responsible for compiling the Propessl Bvaluation Guide
sxplained 4o bis ove vords the purpese eof this initial screening. Be
slated:

t™he iritisl screenings vers 1o aee vhether the contractor
had wet mandstory specifications tequired 1n the technical
section of tha RFP, where the evaluation vas wote &8 to bov they

BPD
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vare geing to weet St and vhetbar vhat they proposed war sound
weihodology, whethar It met our reguiresant and vhelber they had
o firw understanding of our reguirement.

Tranacript at #9-90. I o similar veln, the RFY ftpalf provides:

ho!oul technical avaluation will be sceomplished ¥y & ress
of bighly gquelified Afr Porce Technical persoanel. The tesa’s
Primary responsibility 18 to reviev sach proposal to detersine
16 the proposal meats all wmandetory technical requirements
vithout revision; 1 deficient, but can be revised 1o seet all
sandatory technical requiremests; or, s deficient and canvot be
revined to meat all sandatory requiresents.

Protest File, Bxbibit § ot 8.3,

4. The SSED wembers (weedintely comsenced the initial screaning of
all proposals. T™e chalrman had at his disposal sin evaluators. Be
tharefore astadlished (hree tvo-persor teans and Alstridbuted the proposals
wsong  thes. The loitial screening of proposals tuok spproxisately three
days. Traracript at A1), The scieening of protester’s proposal took »
consideratle amount of time. Ona evalustor took spproximately four and o
half 1o six bours to screes protester’s proposal. 1d. st 408. The other
evaluator wsxigned 1o the wcreening of protester's proposal took
spprovimately s day and & balf to complete the screening Id. ar 113
Their checklists contals » ousber of sarginal sotes and annctetions.
Frotest Plle, Bxhibit 24, Tab 6.

5. The SSE} chalrmmn testified that st the time of the initial
scrowning of proposals, Be revieved ibe Initial screwning checklists
prepared by the evaluators sssigned to the scresning of the protester’s
proposal. Be aloo srated that de compared thess checklisty to protestar’s
proposal.  Transcript at Ald. Be stated that i screening the proposals. be
vas looking feor four things, nasely, & rastetesest of the wasdelory
fequitesants, & statesest of compliance, & siatement of bov the conpany
would sceomplish the sandstory requitesent and supporti exanplan of hov
this requiresent is met 12 exintiog contracts. 1d. at 415, So far as the
protester’s proposal (s comcerned, the SSEB chalrmas cootended thati *those
four lrems vere lacking in al] the sandatories.® ¢, at 416 Beaed upor bis
reviev of the eveluators’ chechlists and the protester’s proposal, be
ropcluded {1 bad wafer omiswions and deficlencies and var o lacking in
technical merit that it esuld not ba further evaluated. 1d. et 413-16. Be
compunicated this lnforsetion te the tontracting officer and vaa instructed
fo  have  the  evalustors prejare wiitten statesants &8 to why the
tecommendation wvas Delng made that the proposal Se elimicated from the
compatitive range. 1€ &t 72.73, 417-18.

6. The contrecting efficer testified that defore the SSEB cha!rsan

briefed the Source Seleciion Advisory Coumcil (SSAC) ot the results of the
ealuation of proposals, she alse revieved io detatl the initial screening

§ 20
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chechlists prepared by the evaluators of protester’'s proposal. Transcript
at 647, did not, bovever, toapare thes to the Orange’'s proposal. o
at 70, She furtber explaived that sbe ravieved the rusults of the initTal
scrosning of proposals, ivcluding the protester’s, sot froe a technical
perspectiive But te ensure thet thars was consistency throughout the
svalustion process. . 81 71, She sccepted the conclusion that thers were
*ssjor omizsions major deficiencias and serious flave® with the
protester’'s proposal and did not lotend te substitute ber Judgeent for thet
of the SSEB svaluators. 14 at 6.

7. The wmemcrandus prepared by the first eveluater screening the
protaster's proposal states:

[Orange’s] proposal cansot be evaluated due to non-complisnce
vith the pumerous requiresants of RIP. Yendor's propossl was not
fo the vrequired formet plus variows [tems were vague or pimply
ot adéressed 1o sdegquately evaluste the vendor’s ability to meet
a1l requirements as spocified 1o section C of RFP.

Protent Pile, Bxhibiyr 24, Tadb €. The sencrandum prepared by the second
evaluntor states:

[Orangs], one of the offerors, . . . 4id pot confors to the
sandatory specifications as stated in Part IV Section L paragraph
20 and 13 2.8.1 of the sublect selfcitation. 12 order to have an
sccaptable proposal, the offercr sust have set all the sandatory
toguirenants set forth {o Section € of the selicitation docusent.
The offeror waa to rapest asch raquirssent, verbatim, in the
order it was 1isted in the Statemext of Vork, sectics € of the
solicitation docusent, and after esch of the requirese.ts listed,
¥as to provide & slatemant witd substantisting refe. ences of his
ebility 1o meat sach of the requirements. Therefo s, [Orange’s]
proposal is conslidered mon-responsive to the . . . AFP and the
S5E3 s unable te sveluste thelir proposal.

id. These tve memcrandums are dated June 2, 1988, Polloving their
execution, oo furtber svalustion was asade of the protestar’a proposal
Transcript st 71-73, 407, 415, 429,

The Competitive Range Determinatioo

B. "han the technical evaluations were completed, prepsrations vere
sade for s wseeting of the Source Selection Advisory Counci) (SSAC). The
SSEB chalrman, the contrecting officer and the contracting specialist
prejazed briefing charts for presentstion 1o the SSAC. Transcript at 43,
41819, Individual charts were prapared for those proposals vhich had
received & cosplete technical eveluation but met for proposals vhich had
ooly been screened but not further evaluated Protest Pile, Rahibit 23. Om
June 17, 1988, the SS5AC wet 1o discuss the procuresent. Protest Pile,
Exhibit 22, The westing wvas attended by the SSAC chatrman, two other
seadbers of the c¢ouncil, the SSER chalrean, twe otber members of the SSI8,
the contracting officer and the contrect specialist. 1d.

BPD
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GUNCA WMo, ¥576-F

12.  In subsequest testimony, the contrscting efficer qualified her
esrlier piaiemant that the detarsination had bean sade by the $54C and
documenind by the counci]l chairman fn his wigned determination. She
contended that she was se!l changing der original statesent that the council
ande the detersination but insisted that sbe barsel! made the zoapetitive
rangs detersination at the weeting of the SSAC or June 17. She axplaived:

And wvhat 1 was trying 1o esphesise was that it 13 mot &
decisioe that 1 saks on & owvn, byt rethar I take usder the
advisesant of the Source Salection Advisory Council vhat their

recommendsiions thet are being briefed at that particular
seeting. . . .

It s a group declaioe thet is sade. Certainly, there vas
no disagressant is this particular i{nstance. [In a] hypothetical
situstion, §f there would have been & disagreesent &3 to vhe
should be kept im and vhe should be kept out, them I would have
sade the final datermination.

S0, 1o @ very simplistic vay, yes, the Contracting Officer
sakes the detarmination, but pot of ber own sccord. 1 guass
that s vhat 1's tryiag to say.

1¢. at 4748, The costracting officer later axplaived oo cross-exssination
iRat 1s stating that the determination vas not sade of "her owe sccord® she
414 not mesn 1o suggest that it wes not s free decizion but only that it wves
ot 8 unilateral decision made without considerstion of the advice and
reconsendations of the SSEM and the SSaC. 14. et B4, As to the cospetitive
range feterwination aigned by the chaiTaen of the SSAC, the coniracting
cfficer axplained that it was prepered by the contract specialint for the
chalirean’s mignature although 1t would have beas scre sppropriate had it
bean for bhar sigrature or for both ber sigrature and that of the chalrman.
In any avest, sbe atsted that sbe conridersd 11 & "harnless document that
vould sisply go in the file.* I4. st 455-36.

Crange's Norice of Rxclusion Pros The Competitive Range

13.  Ov Juse 12, 1988, the contracting of fizer wrote the folloving in
& letter Lo proteater:

1 ™ask you for your proposal submiszsioe. Tour response did
not comply with the requiresests steted in Sectioe L, paragreph
% aptitied "Pormat and Instruction for Proposal Preparstion®.
Specifienlly, you did Dot vepest sack statesent of wvork
requitesant and provide a statesent a3 to hov your cospany vould
setisfy that particular requiresent. Your propesal could sot de
svaluaied and is considered uracceptable.

2 Pursuast te FAR 12,1001 you are bereby potified that your
propossl is usscceptable and a revision vill not be considered.

3. Tour interest s this procusement has been apprecisted.

Protest Pile, Exhibit 14

BPD
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14, The protester undersiood the costrscting officer's letter to
sear that 1ts propess]l hed et bews evaluated and had Sean rejectied
prolininarily becsuse 1t 41d not weat formaling requitesents. Transer ;I of
July 17 bearing st 22, Protester thersupoe consulied vith counse
swuthorized counsel to contact the contrscting officer and requast ber to
reconsider bat decision. 1d4. et 23,

18, Counmel fnitially contacted the e.truﬂ1 of ficer by telephone
on June 30, 1988. Transcript of July 17 Dbearing st nl-u. bt the
contracting offizer’s requast, counsel confirsed ber requast for
reconsideration ip writing. 14, et 129, The letter vas deliversd by
courier that seme day. Id. It sistes ia parts

In your letter of 12 June 1988, you ststed that because the
proposal  submitted by Orange Systems 414 not repest wach
statesent of work tequiresent, the proposal could oot be
wvalunted. Although your statesant that Orange Systems did mot
repest tazh provision aa set forth im the sclicitation 4»
cotreet, §t i Orsage Systems’ porition that this !5 & sinor
informality which can Se essily corrected. T™e proposal
submittied by Crarge Syatess {3 carefully Indexsd and structured
to follow the format of the solicitetion exactly. While Orange
Systens recognizes the Governsent's coocers that discrganized
proposals are difficult to eveluste, the Orange Systems proposal
did not fall inte that categery.

Frotester Tile, Rxhidit 15 Counsal’'s lettar requextad & reply by close of
business oo July &, 1988. 14 at 3.

16. The contracting offfcer informed the SSEB chalrman of the
protestar’y eoocerns, The chairman, ip turn sshed the two svaluators who
had perforsed the initial screening of protester’s proposal to decusent
specifically the reasons why they felt the protesier’'s propessl vas
deficiant and siould b eliminatred from the competitive rangs. Tranacript
et 42-13 T™is reguest resrulied ip 8 Joln! semorandum from the twe
evaluators e the SSED  chalrman, The mewcrandus describes  alleged
deficiancias found in Orange’s proposal. The Iatroductery parsgraph states:

1. The items folloving are o 1ist of deficiencies, concerns and
siscalisreous items requiring clarification froe |[Orange's)
propossl. Mote that these were found oo the firs! screeniog oaly
wnd i1 10 sarumed that substantially wore problems would be found
vith the sublect proposal {f o complete evaluation vas conducted.
wy lwpression s that [Ormnge s] proposal 1s stil] vell outside
the compatitive range and & cospletely sev propossl would peed to
e osudeltied for the vender to fall within the ctowperitize range.
The probles otill exists that the vendors [sic] proposal i3 mot
in the reguired formst and 1s difficult 41 pot totelly lmpossidle
to evaluate.

Protest Pile, Bxhidit 18

§ 210
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17, The ‘deficliencing, copcerns and alscellaseous 1tems® lisied in
the Joint wescrandus provided to the SSEB chairmas by the evaluators vhe
screened protester’® proponsl are based prisarily oo the sarginal sotes and
observations cooteined oo thelr isitial screesing check liste. This i

s resdily confirsed by cosparing the contents eof the sesorfidun to the
chechliots themsalvas. Protest Pile, Bxbibite 18, 24 &t Tab €. The jolnt
wevorandus alse containg vome additional observations relating to the
protestar's sctual sbility te perform may tontrsct whick wight be avarded.
The parties bave stipulsted that the latier ochservations are in »e ey
relevant fo the exclusios eof the protaster from the competitive .
Traracript ot 293, Ve, therefore, will ot dascridbe thea ur.m
vhservations eculled from the screening checklists are, bovever, of
congiderabla fsportance and are discursed belov. The jolnt sesorandus,
dated July 7, 1988, was provided to the SSRD chairman, who then passed it oo
to the contracting officer. Id. st 432.

18. Oz the wftsrncoe of July 6, 1z av effort to garver support for
Orange, & ssall business, & repressentative of the protestsr sttenpind to
talephone respondent’s small and disadvanteged business specinlinr., The
specialist wea unsvailable at the time but ves saked to returs profester’s
call. 1z fact, the Individusl cootacted by the protestier bad
rasponsibilites mot only for small busiscess costracting but alao had
supervisory cerpongibilitiss over the e.ﬂnttlz officer bandling thie
procuresent. Transeript of July 27 basring ot 148, 155. The cootracting
officar's suparvisor srranged for ber to participate in the call vhich he
returned that same day te the protestar. 1d. et 31-31, 148-49.

19.  Aftar sose prelisinary sesarks fros ber supsrvisor, the
contrectiing officer took the priscipal role fu the telepbone conference of
July 6 with the protester's representative. She testifisd that in this
conversation she stteapted to explain that ibe protester’s proposal had
received an Soitial scresning by the technical tean and bees tfejected. It
therefore 414 201 Tecelve the iborough eveluation sccorded te other
propesnls  which passed the fnitial screaning. She alse coniends that she
exp.ained the istent of the June 22 letter, sasely, that becsuse the proper
format vas mot folloved in repestiong esch statesent of vork requirement,
there were masy osaissiona. Id. st 100, The covtracting efficer also
restifind that she told the protester’'s representative that sbe "would send
s letrer giving sdditional supplemestal information.® 14. st 103,

20. & lettar was provided by the covtracting eificer oo the felloving
day. It vas séérasssd to counsel for the protester and references counsel’s
ietter of Jue ¥  and the telephone conference with protester’s
representative oo the previous day. 1t states io part:

#y letter, deted 22 June 1988, to Orange Systems advised
that their proposal was unacceptable and therafore couid not
receive further considerstion in the evalustion and svard
process. Thiough subsequent discussions withk yoursel! and
Iprotester’'s tepresentative), T reslize the istest of my letter
vas 8ot clear a3 & result of overgeneralizetion. . . .
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To clarify wy 22 June 1988 letter, Drange Systems proposal
vas considered outaide the competitive rungs bessd ow techmical
cotsiderations. The propesal covtained wmajer techsical
deficinncias and oelsrions and to have considered the
furthar  would have requized virtually s sev proposal subsigsies.
Thewe daficimncion and smipsions ware presumed 1o be the resmlt
of not folloving the prescribed forwmt ar ouitlined fa Sectiee L.

Protest Pile, Exhibit 17, The letter doss not rvvuo wny specific
information regerding the wmejor technical deficiencicn wnd omissions te
vhich 11 refers.

211, By letrer dated July 13, 1988, (o the contracting efficer,
Orange ¢ prazidest wxplaloed that bar letter of July 7 bad only served to
confuse the protester. Be vrota:

Prankly, ot this point our company 18 quite comfused. W¥e "¢
vot koov vhethar your panel did or 414 vot reviev our propos-. e
the wmerits or vhether it sinply datarmined that the meriis were
not  easily evalusted and teled based oo formstting, and
sccordingly temcved our offer from the competitive range. I
this circunsisnce, Orsage Bas bees provided vith ne claar basis
by your office to jodge vhetber Pedersl and Air Yorce procurssent
rulas and procedures vare properly sdbered Lo or vhether OUrsage’s
proposal  was fairly considered. Based oo your July 7 letter, it
i3 clear that we will not receive any informstion te form & basis
for these Judjemants wtil we recelive & debriefing by you sad the
panal on the specific deficisncias and omissions 1t found te
reiwct our propossl s "outside the compatitive range®.

Protest Pile, Bxhibit 19 et 1.

7. The costrscting officer responded to Orange’s latter of July 1)
with o telephovs call te the prasident of Orange on July 16. By that time
she hed before bar vhat she refearred 1o as & “technical evaluation teport*®
vhich later was {fentified by res ant a8 the jolpt memcrendus of July 7
prepared by the SSEB svalustors. respondent ‘s lettar of July 29, 1988,
1o the Board and Protester’s wotion o epposition Lo requestied protectioe,
flled with 1the Board oo July 28, 1958, Draving from the tontents of the
ioint mamorandus of July 7 , the coniracting officer was adle to provide
Orange with some apecific sxamples of vhare its proposal was cotsidered to
have waior deficiencies. Transcript st 130-13. On July 21, 1988, Orange
filed this prutest alleging, ister alia, that the sress of deficiency
sutlined by the coetrecting officer 1o the president of Orange ia this
conversation ace either sddresend io the proposal or are se {ncotseguential
& 1o negete the coptrscring officer’s charactarizstion of thes as major
deficiancies Protest st 4.

Deficiencies In Protester’s Propossl

23. the protester odeits that it failed 1o comply with the
requirenent in sectior L eof the sclicitation to repest warbatis the
sandeiory requiresents of spection € before sddressing that reguiresen! ip
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fte proposal. Transcript st 190-927, Bovever, slthough this sade reviev of
the proposal somevhat sore diffizult, beth evaluators testified that they
14 not consider this te be @ major deficiency. . omt 263, 3%, The
contracting officer likevise assured the protaster Botk 1s bez telaphone
conversation of June & and bar letter of July 7, thet it was elieinated frow
further consideration oot bacsuse of 1ts fallure to fellov the prescribed
format but because of the major omissions and éaficiencies vhich presumably
rervited from this faflure to follow the requised format. See Pindings 19,
20. While the protester undoubtedly res & riask is failing to repest
verbatin the wmandatory requiresents of section C bafore sddressing theas in
1ts ropossl, oevartbelass this wrror did wet “ender the proposs)
nuistelligidle. In this case wo find Orange's technical propossl to be well
l!rw.lur.: and to follov ip an sasily intelligible fasbion the sctual forwat
of section € of the solicitetion. Protest Pile, Behibit 12, Tabs B and C;
Tranacript 15584, 458-99.

4. The Jolnt mesorandus of July 7 prepared by the evalustors vhe
screaned Orange’'s proposal etates that Orange faflled to sddress certain
sandatory requirssents. T™e actual requirements 18 question and the
docusentation and testimony offered by the protestar te disprove the
contentions of the svalustors are subject to In camers treaimen! since they
fovelve procuresent sansitive inforsstios. vevar, after revieving the
pertinent sections of protester’'s proposal and Baaring the tastisony of
pretaster’s coordinator for feders] markering, ve find that those mandatory
requiresects of the AP which the SSEB evalustors im their sesorandus of
July 7 eaid wera oot sddressed were, in fact, sddrassed by Orangs in its

proposal. Protest Pile, BRaxhibit 12, Tabe B and O; Transcript 155-84,
ALE-89.

25, Sisllarly, having beard the extensive testimony of the tvs S5EB
evelustors regarding the entries made oe their initial screening checklists
and  regardl the apecific alleged daficiencios descrided in thair jeint
samorandus of July 7, 1988, we find th3at sooe of these observations or
concerns procluded the SSED from continuing with the further evaluation of
the protester’'s proposal sfter (ts Jeftiel screwning. Cartsin parceived
veaknesses io the proposal mey affect the ranking of protester’s proposal
vis-a-vis otbar proposals. Bovaver, we do not find that these allieged
deficiencies, taken wither individually or cumulatively, are of sufficient

ftude ws to resder furtber evaluatios impossible. Transcript st
12847, 23283, 293-3%8, 341-90, ¥i-M08.

6. ln  testifying regarding the contemts of their screening
chacklint and their wescrandus of July 7, the SSED evaluators responsible
for sereening protaster s propossl expressed covcern saveral tises regarding
the sdequacy of the protester’'s understanding of certaic wsandatory
requitessnts of the ambiguity of certale provisions in the proposal vhich
sdizesy  these reguiresents, Teanscript 310, 242, 313-15, 318, 3&7-68,
32424, 371, 147, 10940, 26364, 334-38, 3a3-47. Bovever, the protastar In
1t proposal clesrly wsanifests an intent to comply with all requiresents,
terns, and conditions of the APP. 1t stetes:
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during the course of this protest, edepted the delersination, withowt |
cuslification a8 bac ove decislon. Pinding 12. This i effect corrects, |
sibeit Loistedly, tha initial wiclstion anéd prompis us 1o Teviev the .\
ferorwination tteelf for compliance with stetute and regulatioe. 1‘

\

!

' o The Basis Of Drenge’s Bejectioo Pros The Competitive Rangs

The SSED chairwas recomsanded to the SSAC that Orsnge’s propossl be
rejected fros the competitive range. Fivding 9. Be and the tve evalusiors
vhe had screened Orange's proposal hed coocluded that it could oot be
evalusted beyond the screeving stage. Pisdings 3, 7. The record, bovever,
shows considersble confusion regarding the reasot why protester’s proposal
vas Sot considered capadble eof furtber evaluation efter its flaitiel
prrmening.

|
The first evaluator steted v her zesorsndus of June 2, that the |

proposa) tould not be evaluated due to nov-complinncn with Duserous

requizesants of the KFP. Pinding 7. The sescrandus dotes that the proposal

vas no! ip the requized format and that wvariewus items vers oot sddressed or

{radequately addressed. Presumsdly, therefors, it is 8 result of all thase

deficiencies that the proposal could sot be svaluated.

The second svalustor stated ip bis sescrandus that the protester
failed to rvepsst verberis the requirseents of the statemant of work and
provide & wistemant with references regarding ite sbility to seet thess
requitesents. The evalustor coocluded: “Thersfors, . . . the SSEB is unable
1o eveluste thelr proposel.? 4. This semcrandus s pursiing. It
purportedly was owritten after second avalustor had czospleted bhis
analysis of Orange’s ;ronul- It was to set out his ressons supporting ihe
recoapendation te eliminate Orange frow the competitive rangs. Pioding 5.
Although this evslustor's scresning checklist coctained sevaral other
alleged daficiencies, they &oe ot sentioned i the sescreandus at all we

ressons vhy the proposal could mot be evaluated.
The chairman of the SSEB vho claimed to have revieved personally the
provening chechlists of betb evalustors w0 well wa Orange’s proposal,
4210

copcluded that ths propossl could mot be evalusted Decause of sajor
oelssions and deficiencies and because it wvas so lacking ie technical merit.
1¢

Thetever the various ressons were for concluding that Orenge's
propossl could pot be further svalusted. the chairman of the S5ZP and his
'we  evalustors rtesporsible for scresning the Orangs propesal  wvere in
pgreenant thet 11 could pet be further evalusted. That conclusion was
passed on to the contracting officer at ar esrly {unuuu. The record shovs
that shertly thereafter aoé before the SSEB formally brisfed the SSAC on the
results of its ceviev of proposels, the costrsciing officer revieved the
sireening checklists Bovever, this teviev wvas prospted by procedursl
concerns. The conirscting officer in sccepting the tonclusion thet Orange’s
proposal could pot be further evalusted, rellied upon the technical expartise
of the SSEB and sccepted the vonclusion withou! question. Finding 6.
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japosaibility to evaluate is sentioned 1p the sane saniance a4 the prodles
of compliance with the required formal, we sasuse (hat the elleged
G ificulty with evaluation is sttribuiable to Orange’s fatlure to follov the
requited formst. As ve heve already poted, hovever, respondeny | ‘rested
fros that contention Pinding 19, 20, 22. Purtbersers, we have - od a8
fact that respondant’s ovn witnesses €id sot conslder pretester’s fal, s to

3 follov the required forwat as s sajor deficiricy in the nmu). Findi

0. Or the other hand, if 11 i3 respoodent’ | costentioe t the d11=
paar impossibility to evalusts 42 stiributale to the other deliciencios
sentioned by the evalustors 18 their sesors ‘us of July 7 and not te the
formattl {ssue, one #till casnot aveid o Ting that the uocoeditional
tapesaibility to evaluste found in the wemo. tnduns of June 1 bes been
dovngraded 1o & near fapossibility ie the Jeint smwrendus eof Juiy 7.

As the evelusters testifisd in detat]l regeiting their screening of
protestar’'s  proposal, it becase fucrensingly appovent that they bhad
Lhemstives carried their analysis bayond the screwing process wnd vere
slresdy engeged in further evalustion of the propcsal. Bota gpent
considerable time op thelr analysis. Pinding 4. Thel: recorded coesents
and  their testimony regarding these cossents —aspec/illy vbere they
cornsidared tbe propossl o need of clarification--shov & (oncers pol Just
vith the sandstory teguireserts themselves But with 1be dagres of
effeciiveness with vhich Drange was suppcsed (0 have sat thes. ™is sxceeds
vhat the screening process involved. Pinding 3. It fa itself the start of
s more gpubstantive evaluation.

The record doas bot support & conclusion thet the deficiencias found
by the evalustors were sufficlently beyond correction or improvasant or
othervise oot resdily cursble. Because these deficienciss are still
procuresent sens!tive, we have sot discussed thes io any detail in our
tindings of fact ¥e have, bovever, determined that pothing which the
avaluators have said or vrittas regerding the protester’s pro| convinces
us that it was lspossidle 1o procesd vith ap evaluatios of Orange's propossl
sfiar the Isitisl screening Pinding 25. lodeed, thel: underptanding of
the proposal, the time spent by thes ravieving the proposal, and seversl of
their thoughtful comsents regarding its contents convines us thet they
carried thelr snalysis beyond the screening process. Ve canset, therefore,

accept their conclusion that Orange’s proposal could not be evaluated deayond
the seteening sTage.

71 may well be that without further clarification, the de facte
evalustion begur by the evalusiors ob certais aspecls of Orange’'s proposal
tould bot procesd further. Sovever, 1t sust be fecognized that in these
insiances, respondent's reviev of Orasge’s proposal had alresdy sdvanced
beyond sere scteening Ye have found that vendors vhose proposals vere
susiessfully sireened in this procuresent and vho wgreed to coaply vith the
terms and tonditions of the selicitation, wyre offered the opportunity to
respond to clarificetion requests and deficiency reports vher previsions in
their proposals rtegquired clarifications of evidenced omissions or errole.
Finding 27 ¥e see no reason vhy Orange should mot be efforded o sisiler
epportunity since the SSER evelustors heve desonsirsted that the proposal is
fn fact capable of evalus'ion beyond the screaning stage
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Botvithstanding the testimony of his tve eveluators and their shify fs
position a8 evidenced o thelr sesorandums of Juns 7 and July 7, the
chalrmar of fhe SSED remsined of the fire cooviction that the protaster's
proposal  could sel be evalusted beceuse of saior oelesions and deficlencias
and  because 1t ves of suck fofertor technical serit. Ve disagree vith this
conclusion.

The S5 chalrmen testified thet dn scroening proposels, he was
looking  for four things, cnasely, & restatement of the wendetory
requiresents, & Ktatesent of compllance, & stetesant of hov the company
vould sccomplish the msandetory reguiresant and supporiing sxamplos of bov
this requiresant 13 wet fn existing contrects, Be contended that in
Grange's proposel these four items were lecking in gll the sesndatories.
Pinding S. The protester edafts  that the restacesent of the sandatory
requirenents was omitted frowm dtm proposal.  Mowever, respondant’s own
witnasens state that this deficiency was oot 8 resson for the protester
being excluded from the competitive range. Pinding 23,

As to the oether three wlesents oventionsd by the S5ED cha!rman as
eaventinl 1o 8 wucteasful sereening, ve do bot agree that thay vere missing
in thelr entirery from Orarge’s propesal. Ve have found as fect that Orange
d1d wddress all the mandatory requiresents and slsc that Orasge provided
eviderze of so dntent te abide by all terss an€ c¢onditions of the
solicitation. VPindlags 24, 26, Wa, therefore, reject as incorrect the SSEB
chalrman’'s contention that Orange’'s proposal vas deficlent fo the degres
elleged. Sieilarly, we reject his conclusion, based as it is oo this
slleged dafoct, that Orange’s proposal could not be further evaluated.

In short, we find that the contention of the SSEB chalrsan and his twe
evaluators tha! Crange’'s proposel could not be evaluated beyond its joitiael
screening o woaupportable o the light of facts rovu\ io this protest.
Furthermora, respondent has fafled to shov us o valid besis for tejecting
the protester at this early juncture i the evaluation process.

The solicitation, respondent’'s Proposal Svaluation Gulde, and the
testimony of the officlal vho complied this fnternsl guidance sll confire
that the dnitial sctemning jrocass vas intended to deternice 17 an offarer
hat  slddrepsed the mandaiory requirsments of the RFY end. in the even:
sigiaker wvere detectod, 0 determine 1f the propesals were deyond
corraction inding 3. In stopping the evaluation of Crange's proposal at
the pcreening phase on the sistaken assumption that the proposal could sot
be  furtber evaluated, ceppondent acted conlrary te the sclicitation
provision and ivs own Internal guidance regerding this phase of the
evalustion  process This constitutes & vioistion of the sratutory
requiresent  that competitive proposa’s be evaluated based solely oo the
factory specified i the selicitetion. 10 U.S.C § 2X0% )5} (Supp. 111
198%) Similariy, 1t viclates the regulatior reflecting this stetutory
iequirement, namely. FAR 15 60Bia), 4B CFF 1% GOBiw) (1987).

Ve bhave previously beld the! we will not disturd s contracting

officer's deternivation that s vendor sheuld be resoved fros the coapetitive
range 1 that derarmination 1 resscrable Phoenin Associates, Inc., CIMA

210



§

BOARD PROTEST DECISIONS =« 1988

GEMCA Ro. 9576-F

Mos. 91907, 9251-P, BA-1 BCA § 20,4335, Contrel Dets Corp.. C5BCA Mo
BESO-P, 87-2 BCA 1 19,815, In this case the pro‘esiar has proven that the
basis for the elisination of the proiester from the competitive rangs is met
siaply unressonable but wiong. Por this reason we are direciing the
contrecting officer to restore the protenter to the competitive rangw, seek
clarifications and conduct @iscussions &8 required, and othervise procesd
with the evalustion of Orange’s propoval.

Decision

The protest is granted. Respondent 1s directed to restore the
protester 1o the compeilitive range and procesd vith the procuresert ip
sccordance vith spplicable stetules and tegulstions. Ve revise Taspondent’ s
procuresent sutderity sccordingly. Our order suspending thet sutbority,
{esued orally oo July 26, 1988, snd coclireed in writing on July 27, 1988,

is hereby revoked.
/ x P
R

Mainistrative Judge

Ve concur:

Y T ORI
™
crief Adsinistrative Judge

7;4&-’.'1@3%—*

Adainistrative Judge

BPD

1

% 210



