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MEMORANDUM AND ORDER REGARDING
LICENSEE'S MOTION TO REOPEN THE RECORD

The Special Master's Report on the reopened proceeding or cheating
‘mas rendered by Judoe Mi'lollin o April 28, 1982. He found that the
T+ Ranager of Op'rations, Michae! Ross, had intentionally frustrated
proctoring during he April 1981 NRC licensing examinat ons and that Mr.
Ross had in rad fait) expanded the respective answer keys to provide an
enfair advantage to the condidates. Report at 11 136-183. Ry motion of
April 30 the Licensee requestec that the record be reopened so that the
Board itse!f may hear Mr. Ross' testimony. Licensee also mover that we
dafer nc.c!vmg comments on the report foom May 13 25 presently schedule

entil at least '‘May 28, or until after any raopened session.

On May 3, 1982 & quorum of the Board conducted a telephone corferen
call among representatives for the participants n the reopened procee-
ing, the Agmoct Family, Three Mile Island Alert (TMIA), the Commorwea

of Pennsyivania, tha MRC Staff and the Licensee. We exp'a ned to ths




participants that, from the outset, the Board has been aware of the
important allegations aaainst Mr. Ross and that each memper closely
followed this aspect of the proceeding. After sxamining the pertinen'
evidentiary record, the Board 'ndependently arrived at tentat

contiusions on the issues. Judge MiThollin had provided the Board with
edvance copies of that portien of his report relating *° the oss

issues, which we have already analyzer. We informes the part ec that as
of now, pending their comments, our view 15 that we would dicag ee with
the Specia) Master's conclusions respectina Mr, Rass, Only the License:
and the NRC Staff had filed proposed findinas on the i1ssues, and nc party
urged to Judoe Milhollin a findino against Mr, Ross. Therefor the Boarr

¢lready had begun to draft a tentative decision on the koss 1s55ces

We also noted that the Licensee has made a persuasive argument for
reopening the record to hear Mr, Ross' version of the events underly'ng
Judoe Milhollin's findings, but that, in view of our own tentative
conclusions, that step may not be necessary. We proposed instead that the
Bcard serve for comment the tentative final draft of the re'evant portion

of its forthcominag 1nmitial decision, No party objecter

After receiving a brief explanation of some of the findirze and
conclusions 1n the proposed tentative final draft, counse' for the

Licensee withdrew without prejudice the motion to rennen. Even thoueh

they had not filed proposed findnas with the Specia! Macter on the Rose




issues, THIA, Mr. Aarodt and counse!l for the Commonwealth expressen

intorest in the issues and the Board clarified that their [(timely ang
*/
aBoropr iote) couments would be cohsidered.” A)) participants except

the RRC Staff joined in a request for an extension of the corment per)

The Staff did not oppose the request.

Accordingly attached hereto is a tentative final draft of that
portion of the forthcoming initial dec;snon in the proceeding pertain
te the allecations against Mr. Ross. Dr. Jordan contributed to this
draft, ond is fomiliar with the analyses and conclusions. ..e has not,
however, read the attached version verbatim. He concurs in this action,
The attached version is subject Lo editorial and substantive change:
the Board's initiative, and, of course, the comments of the parties ma,

influence the final result,

The time for initia) comments on the Special Master's Report 15
gxtended to May 19, at which time the cumments shall be in the hands of
the participating par. .es and the Board. Sendinc the comments by express
Over-night service Limely on May 138 is acceptable., Service on the Boarc
{4 copies) A4y be made to the Chairman at the Holiday Inn, Springtown
Boulevard, Livermore, California 94550. Reply comments shall be 'n the

honds of the participants and the Board on May 25.

The Board is not inclingd to reaard the failure to file proposed
findings Defore the Specia) Master as a default on the respective
Ross issues before us. Normally we would not afford mych weight to
the advocacy of @ position bi’ore the Board when it was not made
beforg the Special Master. It s apparent, however, that there was
insufficient focus on the Ross issues durino the hearino,




In related consideration, counse! for O, W, ard VV have reques’sd
th§t they be served with the parties’ comments and other pertinent
documents. This should be done with service upon:

Michae! F, McBride, Esu.
LeBoeuf, Lamd, Leidy & MacRar

1333 New Nampshire Avenue, N. W., Scite 1100
Washington, D, C. 20036

"
David €. Cole, Esa. 9 3
Saith & Saith, P.C. $ 3
2931 North Front Street o

Harrisbura, Pennsylvania 17110
The Board recoanizes the standing of O, W, V¥V and any Licensee employee
referred to in the Special Master's Report to commsn: and we direct the
. Licensee to inform them promptly of this ~ight. Counse! for O, W and VV

; have been Advised of their standing.

IT IS SO ORDERED.

THE ATOMIC SAFETY AND
LICENSING BOARD

‘ ;;!J’ UM. ba ‘e r
I A

aw,
ADMINISTRATIVE JUDGE

ADMINISTRATIVE LAW JUDGE

Bethesda, Maryland
May 5, 1982




TENTATIVE FINAL DRAFT FOR PARTY COMMENT

' MAY 5, 1982

Keeping the Proctor Away From the Examination Roor

(Report at 1Y 137-52)

Broadening the Answer Keys
(Report at %Y 153-78)

Michae! ). Ross, Manager of Plant Operations, reviews and
schedules all operations and directs the activities of about 110
operating personne! consisting of the shift operating staff, ihe radwaste
growp and ll;ﬂﬂ operations engineers. We commented in the “Managenent”
PIC that he may be the most fimportant person of the TMI-1 opurating tean
with respect to public health and safety. He had testified before the

Soard five times over many days on a wide variety of design, procedures
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and operator training fssuis. As we noted in the partia nitial

decision, we were favorably impressed by his testimony  August 27 P[L
Y 155, 14 NRC at 416, 439-41. The allegations against him have the most

serious ‘mplications of the entire inguiry on cheating.

It 1s an established practice that NR( operator licensing
examiners Qo over the test questions and proposed answer keys with
knowledgeable utility officials soon after the examination: are underwa,
$0 that the validity of the questions and answers to a particular plar®
sy be ascertained. To preserve the integrity of the exam this {s nc!
done before the examination, but it must be done soon after 1t begins to
afford a timely opportunity to modify questions to be plant specific. As
might be expected, the company representative reviewing the NRC

examination normally would not be a license candidate.

On April 23 and 24, 1981, Mr. Ross, and two licensed company
training offictals, Messrs. Boltz and Brown, were called upon by NRC
examiner Wilson to review with him the questions then being presented in
the "B* examinations and the answer keys to both the "A" ano "B" sets
Unfortunately an unusual situation prevailed then at TM] in that al)
l1icensed officials were required by Commission order to be re-licensed
Wr. Ross, the most knowledgeable company official, and nis two colleagues
had just taken the “"A" set of examinations during the preceding tw days.
but were the best qualified to evaluate the answer keys to both the "A"
end "B sets and the questions for the “B" set. They nac not, of ciurie

seen the "A" set questions or answer key before they tock tha' exam



This was not & situation of Mr. Rosc’ mawinc, nc ore 3sser!
that he sought out the opportunity or that he shoulc not have rendered
sny assistance to Mr. Wilson. WNo accusations have been made direct
sgeinst Messrs. 221tz and Brown. In this instance however, the procedure
meant thet the three compiny of ficials had an interested voice fin the
formation of the guestions and answer keys and it meant that the
examingr, while reviewing the test material with them, was not & 'e !
attend to his proctoring rmonsihilitics. Thus & plausidbie bhackarounc
exists for the very grave allegations made against Mr. Ross by his sole

m“w. "0

YY was formerly employed at TMI.1 as a part of the operating
shift during a period which embraced the April 1581 NRC exams. In
September 198) he reported to the NRC finspectors and Tater testified that
Mr. Ross implied that he, Ross, hao deliberately distracted the NRC
exaningr 30 that the candidates could cheat, and that Mr. Ross had
convinced the MRC examiner to expand improperly the answer keys so tha!
scoring would be wnfairly liberal. YY also stated that Mr. Ross ‘s the
type of persod who would purposely do such & *hing. Without Y¥'s
testimony t.m would be very little direct evidence against Mr. Rosc,
pertfcularly with respect Lo the proctoring allegation, but Judge
Milhollin's analysis includes his findings relative to other
circumstances surrounding the episodes. He concludes that Mr. Ross did
act ta prevent proctoring and that Ross in bad faith brought ®out an

expansion of the answer keys. We disagree with both conclustons.

In our evaluation of the evidentfery record De'ow we ir

Mr. Ross' denia) more credidble than YY's accusaetions, anc that the

overal! evidentiery record favors Wr. Ross. ‘



The basic allegatfon against Mr. Ross fs founded on YV 's
fnference @rawn from & statement attributed by him to Ross. According to
YV, Ross safd that he, Ross:

had gotten the WRC to expand the answer keys so as to give
the Sxaminees more latitude in their answers and also that ne
LY ] the proctor out of the room for a very long period
of time. The inference I [YY) drew was that by both actions
he mage it easier for the people taking the test.

YY's statement to MRC, Staff Ex. 27, Enclosure 1.

The statement even as recalled % YY is equivocal. It
subject to & completely benign inference in that 1t could mean that M-
Ross influenced the WRC to accurateiy expand the answer keys to fair,
provide more latitude and that this process took a very long time. A
equivocal as the statement s, YY equivocated even more in explaining the
converiation from which the statement derived. He explained to the NR'
investigators that while he believed that Ross had admitted deliberatol,
focilitating chesting, 1t was also "possible that he could have been
bragging.” 1d. It fs clear from a review of YY's statements and the
Tater testimony that whe ' he and others use the term "bragging”, or such,
they are referring to untruthful bragging.

At the hearing YY testifiad that while he does not regar ¢
Ross' allaged incriminating statement as untruthfy) bragging, others
ﬂﬂi have regarded the statement as untrue. Me testified that he hac
therefore clarified his statement to state also that Ross “"could have
been bragging.* Tr. 26,015-16.



Also in his testimony YY repeated his qeneral allegaticr
that he believed Mr. Ross would have and did act deliberately to
feacilitate chesting. Tr. 26,011, 26,015-16. However in other portions

" of Wi testioony he seem: to state that any unfair advantage to the test

Mdun wes @0 Incidental result of normal procedures. He stated:

] . . . .Do you have any first-hanc knowledge of Mr.
Ross expanding the answer key to any WRC exam in order to give the
examiness an unfair sdvantage in paising tne exam?

A In my statement I said and 1 stil]l feel that ¥
Ross expanded the answer kiy under normal procedures. It «as
explained to me that that s a mormal procedure, but I fee
he 8150 expanded the answer key and in doing that act of
expansion he was adle to facilitate keeping the proctor fron
the room for & Yong period of “ime; and that keeping the

or from the room | understand is a normal thing, bu*
se] that since the proctor was out of the room, that the
examinges might have had en unfair advantage which they would
a0t have If the proctor was in the room all the time.

Tr. 26,022.

In his testimony YY also explained that he did not report
the reputed conversation unti) some five months later. Tr. 26,0248-25.
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Ne stated that at the time he had been bothered because of the 1 ype
conversation, but that he had more or less become callouses hy that v
of conversation. Tr. 26,024, And » he further explaine”, 'he LyDe
conversation to which he referred did not i1nvolve cheatino, but
belvﬁnc."j The clear meaning of YY's testimony 1s that, at the

time the statement was made, he diC not believe that M . Russ was

admitting that he facilitated cheating.

/ *Q You said, | think, earlier that you had become [ think you <3
callous towards conversations involving cheatinc. Is that correc:
or is that not correct?

*"A  No, that is not correct. My statement was that [ had becom:
calloused to certain types of conversation 1n the sh ft superviscor
office, and | think that statement was referrino to the bragq'nc
that Mr. Ross did or the conversations that he had, the type of
conversations that he had. He was a bia talker.” Tr. 26,030,



o 7 e

It was not until YY learned that 0 anc W were firec ¢~
cheating, five months later, that YY may have decidec that Ross hac
sdmitted to improper actions. Tr. 26,024-25. Moreover 1t is signi¢ s~
that when at last YY's perception of Ross' meaning changeo to its prese
version, he had just learned that 0 and W were, in his view, uifairl,

treated by Met Ed management (Tr. 26,018, 26,025).

In sum: YY heard Mr. Ross make a statement, which even
according to YY's recounting of it, as cited above (9 )y was hardly
an admission of misconduct. Any sinister meaning depended upor YY's
interpretation. Giving YY's testimony the greatest force, YY believec
that Ross' statement truthfully implied cheating but that others co.lc

reasonably have inferred untruthful bragging. Giving YY's statament the



proper force, even he did not think the reputed s!

admission of cheating when made. He possibly _a-

sonths later. Then his perception of the stateme !

news that two of his former co-workers were in h'

Even then, 1t s not clear from his testimony, one way or the ¢
whether YY finally belfeved that Mr. Poss deliberately ‘aciliitate
cheating. YY's allegations were probably honest!y made: there
evidence strong enough to indicate malice. But his testimony arc
perceptions of the meaning of the conversation attributec to Rocs are ®
subjective, internally contradictory, and unrelfable .0 be accepted '

the Board.

|

Others, ARG, KX, and RR, recalled staterents by Ross
could have been the basis of YY's infersnces), to the of
candidate: were nol to worry in that they did &11 right on the exam and
that he, Ross, ". . . took care of that job". See Staff Ex. 27, at 24,
26-27; Report at 11 143-44. Tnose witnesses inferred from Ross' comment:
that he had fairly broadened the answer keys, anc that, apparent’ly by

Joking, he vas seeking to cheer his crew. Id. This would have beer o

a

very understandable message from Ross to his crew after months of

trafning and & week of examinations. It does not indicate to the Board
necessar'ly improper motive. The views of GG, KX and RR seem more

ressonable to the Board than the inferences drawn by YY,

Mr. Ross denied that he del'berately hindered pro tor
that he tmproperly Influenced the answer keys. He aomittes howe. e
he could have made the statements remembe-ed as den‘gn by GO, x|

and which a1s0 could have been the remarks overhearc bv Y+ Rg;




99 144 and 145, MWis testimony was rot straightforward enouch L0 e
Judge Wilhollin. e is true that his tastimony was Jncertain on the

sattar. But it mutt be recalled that Mr. Ross had to defend nip el

apainst YY's accusaticns withoul even knowing who made the accusations o
/

why he made them. YY testified after M. Ross testified.” To

mpet the charges completely, he had to postulate their bases. This is,
of course, & due process consideration. But ils immediate significance
1s that Mr. Ross' defense testimony must be measured in Ticht of the
foct tNat he has not heen comfronted with all the specifics of the accu-
setions. Mr. Ross did however know the essence of the charaes against
A, Me was provided an excised copy of YY's initial statement Lo the

WRC. The statement was similar to his testimony,

Having found that YY's accusations are 'ncredible, Mr. Ross’
dafense bDecomes less important. Nevertheless, there are other aspects 10
the issue which Judpe Milhollin appropriately has evaluated. He com
sented that Mr. Ross has sade some exculpatory statements which do not

sQuare with the record. For example, Mr. Ross minimized the amount cof

-/ - While meny cospany witnesses were assioned code letters to protel’

their identities Trom the public, they knew each other's actus
ident ity even though sequestered as witnesses. In YY's case, how
gver, the code leiters were used to protect his identity from
Licensee's persomnel, including W, Ross. %3 Tr. 24,215, 24,27,
26,011-12, To this day, ™. Ross may not know the full dets
of the charges #qainst him or who made them.
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changes on the answer keys due to his requests and the wmount of time the
review took. Report ot § 146. In explaining his asserted fatlure to
recall the changes, Mr. Ross over-estimated the time from the changes to
his Sestimony. We do not attribute these faulty recollectfions by Mr.
foss to e faVlure of candor. Each questioned point was precisely
ascertainadle, &5 he must have known. Faced with charges, true or not,
there s 2 asturdl tendency for nrsim to recall events and to testify
in & Vight favorgble to their innocence.

Mowgver, we do not understand the tasis for Mr. Ross’
testimony that he has never learned whether the changes in the answer
kays ware adopted (Tr, 24,332) in 1ight of the large number of changes
actually made, and in light of the testimony that he informed the contro!
room operators that such changes were fairly sade. See Report at
9 146-48. Mer 135 his testimony mu;in that he did not know that one
of the two u:mmm rooms was wnproctored during his review of the

questions Wnd answer keys with Wr. Wilson. Raport at ¥ 149. From his

perspactive, Judge Nilhollin may have been justified in finding that Mr,
Rots' testisony on these specifics was incredible. The Board howsver is
ot repared to attribute this to watruthfulness. As we noted above, we
@agrved M. Ross over many days during the main proceeding and we have
ou O views concarning his credibility. Within our upcrhacp it 1s
»t . whcommon phenomenon for truthful and credible witnesses, perhaps
because of the Tallibility of human perceptions and memories, to render
some wndelievable testimony, Ne have reviewed all of Wr. Ross' testimony
od wm attridute the questioned testimony to confusion or to other
voknown but honorable reasons.



Considering the specific accusations against Mr. Ross, and

considering the inherent opportunity to adversely affect the validity

the xminations sade possible by company review of NRC answer keys,

Juge M11hol14n very commendably analyzed & sampling of the Rpril 198
WRC operator exam Questions. HKeport at 99 153-78. From the "A" exams he
selected eleven questions where answer-key changes were made at tne
suggestion of the company reviewers and one where an attempt to chanae

the answer kay was rejected by the WRC examiner.

As to nine of the examples Judge Milhollin correctly found
thet the changes were appropristely made in the direction of accuracy.
As to one question, €.3 (the sixth analyzed by him), he found that the
WRC examingr came to the exem with insufficient data. He therefore
acCapted answer dats from the reviewers and an answer-key change. While
Judge Milhollin does not question the change, he is unsettled by doubts
®out the accuracy of the supplied information. This question however is
not usad by Judge Mihollin a5 an example of fmoroper efforts by Mr. Ross
and the other company reviewers. Report at 1 169. We agree with this
conclusion also.

One of the two remaining questions analyzed, Question B.5.a,
covared the purpose of the No. | seal by-pess line. The answer must
nclude how opening the Tine affects the seal. Report at 1 154. The
company roviewers persuaded Wr. Wilson to drop his origina’ answer key tr
the sacond part, 1.¢., opening the line *. . . prevents bindinc and
contact of sea) faces." At the urging of the reviewers, M. wilson agde:




8 beering-cooling effect to the answer key. The examiner accepted th:
change because, in part, the reviewers argued that the training covered
only the bearing-cooling effect and not the effect upon the ses faces.
Judge Milhollin found that the change was improper, and sF yuld not have
been accepted. Me agree that the change was improper. A, 8 res.’t of
the change, the thres company reviewers and six other candidates received
better scores than they deserved. Eight other candidates mention the
sea) faces, & fact which adequately supports Judge Milhollin's conclusior
that the seal-face effect had also been covered in training contrary to

the reported representations of the reviewers.

The remaining question sampled, Question C.7 5 (the fourth
analyzed by Judge Milhollin), noted that pM control {s important to
minimize corrosion of primary and secondary components and that primary
pM can vary from 4.6 to 8.5, Candidates were directed to: “Describe the
conpet ing effects that determine primary pH and cause it to vary in thic
sanner.* Esphasis sdded. The answer key required as a part of the
snswer: “Boric acid and Vithium hydroxide concentrations compete.”
Report &t 1 161. The reviewers argued for a change which would permit
r-ortini only the manner of controlling 1ithium hydroxide, but Mr.
¥ilson refused to change. The rejected change matched the answers given

By W. Ross, another reviewer, Wr. Boltz, and three candidates. The

|
sajority of the candidates answered in accordance with the NRC answer

key.
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Judge Milnollin finds that Mr. Toss anc Mr. Bol!t? mpru;
argued for the change. Report at ¥ 166. We 2gree th 't the proposen
change was properly rejected but we cannot find that the attemp’ wa

unconscionable in view of the difference between the chemiciry (etture

fn training (the correct answer) and actual plant practice. [t is clear

however that the answer based upon actual plant practice would rot

respond literally to the question.

Mr. Ross' and his colleagues' successful effort to chinge
the seal-face question (B.5.a) and their attempt to change the primar, o~
gquestion (C.2.b) 1s the basis for Judge Milhollin's conclusion that the
scted 1n bad faith. Report at 1 77. However, only Mr. Ross and i
corporate Licensee is held culpadle in Judge Milhollin's final
conclusfons. Report at 99 178, 322-24. The Board believes that Judge
Milhol1in placed too much significance on the two cited answer-key
situations. The analysis must go beyond the inferences drawn from the
possible benafits to Mr. Ross from the change or sttempted change and the

reasons said to have been given for the changes.

' The central fssue is whether the proposals were made in oo0d
faith; not whather they were correct. Neither Wr. Ross nor the other
reviewer who testified, M. Brown, was questioned as to their reasons for
the propesed changes, or whether Mr. Wilson's account of the episodes Is
sccurate. Judge Milhollin relied upon Mr. Wilson's testimony on this
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sub-issue. For analysis, however, we assume, arguendo, that Mr. ' cor
asccurately recounted the chaage proposals, end impute to Mr. Ross, 2. thne
senfor of ficial present, the responsibility for the proposals.

As to both examples, evan though the changes did or cou'd
have benefited Mr. Ross, we may assume that when he very recently hac
given the respective answers on the examinations, he belfeved they were
correct and adequate. Me would be in good faith in arguing for the
changes unless somehow by then he came to believe that they were wrong o
. inadegquate. True, there s the possibility that Mr. Ross knew that his
answars when given were incompiete (as compared to fincorrect . and that
he steply could not think of the full answers. From our observations of
Mr. Ross' command of the technology of the plant, we do not belleve that

this possibility on these particular questions is very likely
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There "t 4750 the .bssibnlty that Mr. Ross became aw™ & that his answers
were wong whn faced with the original NRC answer keys. [In that event
continued argwment for the changes would be in bad faith. But we achers
to owr helief that the company reviewers probably believed that the r
SSwers were correct and complete when they gave them during the "A
tests.

As to the first question, on its face we might have found
that the sesl-face/bearing-coo'ing differences were so clear that Mr.
Ross' Mvocacy of that change was mot totally forthright. However, as
-nnj & the snswed proposed by hia might seem to be now, the belief that
it w complete s correct was then apparestly shared Ly both of the
Sthir reviewers ond stz other candidates. Only eight candidates had the
it .w ngwer; therefore mest of these affected by the change
.N'w‘ “ 1t vin “‘ﬂ and correct. Moreover, the WRC examiner
" 2150 Datteved the chenge was proper. It mutt be recallec that there was
probibly & seme of urgengy during the review and what seems clear to us
~|~l¢ feve Boon 0 cbviows then. This, we believe, may explain why
the * u.ﬁ-' sccopted the change. Thus, we cannot find that M Ross
-‘k. the time he urged the change, If he diG urge 1t, that the change
L W

As noted sove, we agree with Judge Milhollin's conclusions
that the 8aal-Tace snswer must have been covered during training.
Mowever, we & not agree with the inference drawn by him that the
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un-'vi'ucn ware in bad faith when (according to Mr. Wilson! the, »
that the seal-face answer had not been covered. Report at ¥ 155,
fact, the reviewers had remembered or known that che answer had heen
covered during training, they certainly would alsc have reme~lered ©
known that portion of the answer itself. Obvious'y they either hac
forgotten or never had known about the training. There 15 no ey der
st Wr. Ress or the other ‘rniams acted in bad faitr on the

seal-Tace/besring cooling question.

Asimilor analysis pertains to his putative unsuccessfy’

Jué

Stempt to change the primary pH answer key except that fewer agreed with

his view. Stil), several candidates did saree with him, and our own view

of the orovosed change convinces us that his position was not irrational,

Thus eood Taith must be inferred.

Accordingly, as to Wr. Ross, we find to be unfounded a!' of

the charges Teveled against him personally. Consequently we do no:
ispute any misconduct to the Licensee with respect to the answer-key

e i sodes .
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