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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING APPEAL BOARD
.

In the Matter of s..,t p

'/(Uy.~!!Q _DDUKE POWER COMPANY ) Docket Nos. STN 50-488
'\I

l
STN 50-489

2 'e -

YJSTN 50-490 4 / ~ ,(Perkins Nuclear Station,
Units 1, 2 and 3) ) _-J %.p??, W -

d **Olj 2 'S
# DNRC STAFF'S RESPONSE TO MOTION TO WITHDRAW

APPLICATION AND TO TERMINATE PROCEEDINGS 'b- [
= 6

On March 2,1982, Appif cant Duke Power Company (" Applicant")

submitted before the Atomic Safety and licensing Appeal Board (" Appeal'

.

Board") its " Motion to Withdraw Application and to Terminate Proceedings"

(" Motion").1/ In its Motion, the Applicant states that on February 23,

1982, its Board of Directors " voted to withdraw the application for the

Perkins Nuclear Station." Accordingly, the Applicant requests that

the Appeal Board " permit the withdrawal without prejudice of the appli-

cation for construction permits for the Perkins Nuclear Station and

further that it terminate these proceedings as moot." For the reasons

set forth below, the NRC Staff (" Staff") does not oppose the Applicant's

--1/ Attached to Applicant's Motion was a letter from L. C. Dail, Vice
President, Design Engineering Department, Duke Power Company, to
Harold R. Denton, Director, Office of Nuclear Reactor Regulation,
Nuclear Regulatory Commission, dated March 2, 1982. In his letter,

Mr. Dail set forth essentially the same information as is contained
in the Applicant's Motion, and requested "that the Commission con-
sider its applications for construction permits for the Perkins
Nuclear Station to be withdrawn without prejudice as of the date of
this letter."
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Motion, but recommends that it be referred for consideration to the

Atomic Safety and Licensing Board (" Licensing Board") in accordance with

the discussion contained'herein.
.

The application for construction permits for three nuclear power

reactors at the Perkins site was docketed before the Atomic Energy

Commission (AEC) on May 24, 1974. Hearings were held on various issues

related to the application during the period of 1976-1979. Three

partial initial decisions have been issued,2_/ while certain other

natters have not yet been resolved by the Licensing Board.3_/ Exceptions

have been filed from two of the partial initial decisions, and the time

in which to file exceptions from the remaining partial initial decision

has been tolled.4/ The Licensing Board's partial initial decision on the-

fuel cycle has been taken up by the Appeal Board on a generic basis.5_/

-2/ LBP-78-25, 8 NRC 87 (1978) (fuel cycle); LBP-78-34, 8 NRC 470
(1978) (environmental and safety issues); LBP-80-9,11 NRC 310
(1980) (alternative sites).

3/ Remaining for resolution by the Licensing Board are TMI-related
and generic safety issues.

-4/ Oral argument of the Intervenors' appeal on alternative sites
(LBP-80-9) was held on April 1, 1981; the appe?1 from the PID
on the uranium fuel cycle (LBP-78-25) remains pending before the
Appeal Board; and the time in which to file exceptions from the
PID on environmental and safety matters (LBP-78-34) has been tolled.
See Orders issued by the Appeal Board dated October 30, 1978,
March 4, 1980, and May 30, 1980.

-5/ The Licensing Board's partial initial decision on the uranium fuel
cycle (LBP-78-25) was selected by the Appeal Board as the lead case
in the Appeal Board's generic consideration of the radon issue.
See Philadelphia Electric Com]any (Peach Bottom Atomic Power Station,
ITnits 2 and 3), ALAB-480, 7 N RC 796, 805 (1978). The Perkins Inter-
venors did not elect to pursue actively in the generic proceeding the
issues raised by the Licensing Board's radon decision. See, e.g.,
Philadelphia Electric Company (Peach Bottom Atomic Power Station,
Units 2 and 3), ALAB-509, 8 NRC 679, 683 (1978); ---id., ALAB-540,
9 NRC 428, 433 (1979).
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Pursuant to the Commission's regulations, where, as here, a notice

of hearing has been issued, withdrawal of an application "shall be on

such terms as the presiding officer may prescribe" -- i.e., in an adjudi-
.

catory proceeding such as this, the terms shall be prescribed by the

Chairman of the Licensing Board. 10 C.F.R. 56 2.107, 2.704. Particularly

where the Licensing Board still has before it the application for con-
,

struction permits and an initial decision has not been rendered, the

Staff believes that the Applicant's Motion should have been filed in the

first instance before the Licensing Board, whose general jurisdiction has

not expired. 10 C.F.R. 5 2.717(a). Only where matters are raised which

relate to the issues pending before the Appeal Board should those matters'

be presented in the first instance for the Appeal Board's consideration.

A similar situation was presented in Toledo Edison Co. (Davis-Besse

Nuclear Power Station, Units 2 and 3), ALAB-622,12 NRC 667 (1980).

There, the applicants sought to withdraw their construction permit appli-

cation and terminate the proceeding, and requested that such relief be

granted by the Appeal Board. After noting that two partial initial

decisions had been rendered and that appellate review had been deferred

to await final Licensing Board action, the Appeal Board struck the two

partial initial decisions from its docket and removed the proceeding

from the list of proceedings in which appeal boards were considering the q

generic uranium fuel cycle issue. As to the applicants' request for a

,
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full termination of the proceeding, however, the Appeal Board ruled that

"[t]he applicants' request for a full termination of the proceeding must

be addressed to the Licensing Board, which still retains jurisdiction

over portions of it." 12 NRC at 669.6_/ But cf. Rochester Gas and
~

Electric Corp. (Sterling Power Project, Nuclear Unit No.1), ALAB-596,

11 NRC 867, 869 (1980) (Appeal Board vacates Licensing Board's initial

decision as moot, terminates CP proceeding, and instructs Director of

Nuclear Reactor Regulation to revoke outstanding construction permit,

where Appeal Board had affirmed initial decision except for two issues

as to which it retained jurisdiction).

As to the conditions which should attach to any decision granting

the Applicant's Motion, such as the question of whether dismissal should

be "with" or "without" prejudice,7_/ the Staff believes that these

6/ Following the issuance of the Appeal Board's decision, the
Licensing Board vacated its own prior partial initial decisions.
Toledo Edison Co. (Davis-Besse Nuclear Power Station, Units 2 and

! 3), LBP-81-33, 14 NRC 586 (1981).

--7/ On March 11, 1982, the Intervenors filed before the Licensing Board
their " Response to Motion to Withdraw" (" Response"), in which they
requested (a) that the application be dismissed with prejudice,
(b) that Applicant be required to pay "all of the costs in this
matter including the reasonable attorney's fees and costs of the
Intervenors," and (c) if the dismissal is ordered without prejudice,
that "all findings, conclusions and decisions in this matter be
vacated," apparently to avoid any possibility that prior decisions
in this proceeding be given res judicata or collateral estoppel
effect.

For the reasons set forth in Philadelphia Electric Co. (Fulton
Generating Station, Units 1 and 2), ALAB-657,14 NRC 967 (1981),
the Staff believes that the first two issues raised by the Inter-
venors should be briefed before the Licensing Board and determined

(Continued)
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matters are best left for determination by the Licensing Board in the

first instance. See, e.g., Philadelphia Electric Co. (Fulton Generating

Station, Units 1 and 2), ALAB-657, 14 NRC 967, 970 (1981); Puerto Rico

Electric Power Authority (North Coast Nuclear Plant, Unit 1), ALAB-605,'

12 NRC 153, 155 (1980). The Staff wishes to note, however, that if the

Licensing Board's partial initial decision on radon is vacated, an anomo-

lous situation would result -- viz, the decision which underlies the

Appeal Board's continuing consideration of the radon issue would have been

stripped of precedential value.

Notwithstanding these considerations, the Staff believes that the

Licensing Board's partial initial decision on radon may be vacated. The

Staff notes that the record from the Perkins radon proceeding was directed

tobeincorporatedintotherecordsoftheotherradonproceedings.8f

In addition, the Staff notes that the Licensing Board's radon decision

has been referred to and substantially adopted by the Appeal Board. See

7/ (Continued)

by that adjudicatory body in the first instance. As to the issue
of whether the Licensing Board's prior Partial Initial Decisions
should be vacated, the Staff notes that such action has been
requested by both the Applicant and Intervenors, and the Staff has
no objection to such relief being ordered forthwith by the Appeal
Board; however, the Staff believes the more appropriate course of

| action would be to refer this matter as well, to the Licensing
| Board. See, e.g., Toledo Edison Co. (Davis-Besse Nuclear Power

Station, Units 2 and 3), ALAB-622, 12 NRC 667, 669 (1980); id.,
LBP-81-33, 14 NRC 586 (1981). But cf. Rochester Gas and Electric

-

_C_o__rp_. (Sterling Power Project, Nuclear Unit No.1), ALAB-596,11 NRC
B5T,869(1980). Further, the Staff notes that the pendency of the
generic radon proceeding before the Appeal Board may be affected by

i such action. See discussion infra.

8f See decisions cited supra, n.5.
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Philadelphia Electric Co. (Peach Bottom Atomic Power Station, Units 2

and 3), ALAB-640, 13'NRC 487 (1981). Accordingly, the Staff does not

believe that the pendency'of the generic radon proceeding before the
,

| Appeal Board interposes a bar to the dismissal of the Perkins proceeding
~

and the vacating of the Perkins partial initial decision on radon.9I-

Finally, although the Staff has concluded that the Applicant's Motion

should be referred for consideration to the Licensing Board, the Staff
,

wishes to note that it is aware of no reason why the application may not be

dismissed. The Staff has determined that no LWA has been issued in this

proceeding and that no site preparation activities have occurred. Accord-

ingly, the-Staff has determined that no site redress action is required.

'

CONCLUSION

For the reasons set forth above, the Staff does not oppose the

Applicant's Motion, but recommends that the Appeal Board refer it for

.
consideration in the first instance to the Licensing Board, of the issues

|
of (1) full termination of the proceeding and (2) whether conditions, if

any, should attach a to decision granting withdrawal of the application.

In addition, the Staff believes it would be appropriate for the Appeal

Board to terminate the two pending appeals and to remove from its docket

9f The Staff suggests that the Appeal Board may wish to notify the
parties to the other radon proceedings of any actions it may take
in the instant proceeding.
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' those appeals as well as the partial initial decision on environmental

and safety matters (LBP-78-34).

Respectfully submitted,

k' ou

Sherwin E. Turk
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 22nd day of March,1982
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I hereby certify that copies of "NRC STAFF'S RESPONSE TO MOTION TO WITHDRAW
P.APPLICATION AND TO TERMINATE PROCEEDINGS" in the above-captioned. proceeding i
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'

first class, or, as indicated by an asterisk, throuah deposit in the Nuclear -
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Dr. Donald P. deSylva ~

-

Alan S. Rosenthal, Esq. , Chairman * Administrative Judge
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Appeal Board Rosenstiel School of Marine ON'
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7Dr. John H. Buck * i-
Atomic Safety and Licensing Dr. Walter H. Jordan - .e
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Appeal Board Administrative Judge ; -

U.S. Nuclear Regulatory Commission 881 W. Outer Drive ( -
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I William A. Raney, Jr., Esq. %'I

Ivan W. Smith, Chairman *
Administrative Judge Special Deputy Attorney General' -

'
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