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UNITED STATES OF AMERICA
NUCLZAR RECULATCRY COCMMISSION

THe COMMT

In the Matter of

Docket No. 50-142
THE RECENTS OF THE UNIVERSITY (Proposed Renewal
OF CALIFORNIA Facility License)
(UCLA Research Reactor) )

FOR DISQU N O THOW.
I. THE MOTION

THE COMMITTEE TO BRIDCE THE GAP, Intervencr in the license
renewal proceedings for the UCIA nuclear reactor, hereby moves the
Nuclear Regulatory Commission ("Commission®”) for the disqualification
of Commissioner Thomas Roberts from participation in any decisions
regarding the contested application of the Regents of the University
of California ("Applicant®),

The Committee to Bridge the Gap ("CBG” or "Intervenor"”) contends
that Commissioner Roberts must be recused from any decision-making
role in any aspect of the UCLA reactor case because of his activities
in violation of ex parte rules, 10 CFR 2,780 and 5 USC 557(d), and
separation of functions rules, 10 CFR 2.719 and 5 USC 554(d). Furthermore,
CBG conternds that these violations evidence such a substantial bdas in
favor of two of the parties in the contested proceeding, Applicant and
Staff, and against the remaining party, Intervenor, that the taint
of partiality can only be removed by recusal,
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CBEC hereby alleges that Commissioner Roberts, his legal assistant
Jessica laverty, and an unidentified additional assistant viclated
ex parte rules in tour (4) meetings held with representatives of the
Applicant on January 26, 1982, at the Applicant's facility in Los Angales,
California, and that at each of these ex parte mestings, matters in
controversy in the UCLA reactor proceeding were discussed, CEC further
alleges that Ms, laverty's current rcla as legal advisor to Commissioner
Roberts vioclates separation of functions rules because she previcusly
represented one of the partles in the contested proceeding when she
served as Counsel for NRC Staff in the UCIA reactor relicensing matter,

The four ex parte meetings consist of:

1. an off-the-record, closed-door meeting with (a) Russell 0'Neill,
Dean of the UCLA School of Engineering and Applied Sciences,
the official primarily responsible for the Application now
pending before the NRC, (b) William Cormier, Counsel for the
Applicant in the reactor relicensing proceeding, and (¢)

Thomas Tugend, Applicant's public information officer,
The meeting took place in Dean 0'Neill's private office at
UCLA; Intervencr and the press were excluded,

2, an off-the-record meeting with UCLA Reactor Director Ivan
Catton and other Nuclear Energy lab employees, a meeting from
which Intervenor and the public were likewise excluded.

3. a presentation regarding the contested reactor by Reactor
Director Catton and Senior Reactor Operator Charles Ashraugh III,
for which Intervencr was present but not permitted to make
any statement or present any counter information,

4, a presentation by Applicant, from which Intervencr was excluded,
regarding security precautions at the faciliiy, a matter which
is directly in contest in the proceedings. Intervenor's
request to make a trief presentation of its concerns was also
refused by the Commissiocner.

Purthermore, CBC hereby alleges that Commissioner Roberts and his
staff have violated 10 CFR 2,750(c) by falling to file the required
reports detailing the contents of the ex parte communications which tock
place on January 26, Cognizant of the btusy schedule of the Commissiorer,

C3C has provided the Commissioner and his staff ample tinme to flle said
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reports before ringing the matter to the attention of the full
Commission, but as no such reports have as yet been filed, CXC has
no alternative but to request relief f{rom the Commission.

C3C further moves that should Commissioner Roberts decline to
recuse himself, C3G be given discovery rights to further develop the
facts as to these ex parte and separation of functions matters and the
alleged b“as, Furthermore, as Commissioner Robexts, hils staff, and
the Applicant have failed to file reports detailing the g_ parte
meetings or related matters, C3C respectfully requests the right to
respond to responses filed to this motion.



II. EBACKGROUND

A. Licensing Proceeding and HJelated History

On August 21, 1979, C3G informed NRC Region V of what CEG
believed were significant violations of NRC regulations taking place
at the UCLA reactor., These violations involved allegedly excessive
emissions of Argon-41 from the reactor exhaust. stack, placement of that
stack within a few feet of a downwind air-inlet for a nearby building,
and lack of occupancy restrictions in the area surrounding the exhaust
stack, CBGC requested enforcement action be taken.

On September 10, 1979, C3C wrote Region V, renewing its request
for an unannounced inspection and appropriate enforcement, The request
was renewed thereafter several times by phone, whereupon on September
27-28, 1979, an unannounced inspection took place, whereafter the
inspector indicated to CBG that no enforcement action was anticipated,

On October 3, 1979, C3C published a report ("The UCLA Reactor: 1Is
It s.:.rﬁifmm the 2lleged violations, 3imultaneously, C3G wrote
to Joseph Hendrie, then Chairman of the Commission, requesting the
Commission take action to convene public hearings on the proposed
relicensing of the UCLA reactor, grant CBEG intervencr status in those
hearings, and temporarily shut down the reactor in question until those
hearings resolved certain matters related to the Argon-4l emissions,

On Fetruary 28, 1980, the Regents of the University of California
applied tc the Commission for renewal of its license to operate the
UCIA reactor. On April 25, 1980, the Commission published in the Federal
Register a notice of the proposed renewal of Facility License o, 3-71,
which would extend its expiration date *to lMarch 30, 2000,



On May 22, 1980, C3C filed a timely Petiticn for Leave to Intervene.
In addition to the Argon-4]l matter, the Petition outlined an array of
other concerns about the proposed NRC action that it wished to litigate.
These concerns, developed through extensive research into the reactor's
operation, sonducted since btecoming aware of the Argon-4l matter,
included matters related to reliability and adequacy of key equipment,
difficulty in obtaining spare psrts}bcca.uac the original manufacturer
(AMF) was no longer in the reactor business, adequacy of monitoring,
minimal educational and research use and excessive commercial use of
the reactor, lack of containment structure, and a number of others.

On July 9 and 10, 1980, NRC technical and legal staff came to Los
Angeles to meet with CBG and to conduct a site tour of the UCIA reacter
as part of their investigation into UCLA's Applicaticn and the concerns
raised in CBG"s Petition, Amorg those attending was Jessica laverty,
then Counsel for NRC Staff assigned to the UCLA matter, now legal advisor
to Commissioner Roberts. See Schnelker affidavit, attached.

On July 10, 1920, an Atomic Safety and Licensing Board was
established to preside in the proceeding. On August 25, 1580, pursuant to
Board Crder, C3GC filed its Supplemental Contentions, detailing at
length the nature of and tases for the contentions it wished to litigate
in the proceeding.

On September 15, 1980, Jessica laverty, as Counsel for NRC Staff,
filed "NRC Staff's Position on Contentions of Committee to Zxridge the
Gap,” in which Ms, laverty supported admission of certain contentions

and opposed admission of a number of others. 3ee Exhibit B , attached,



On September 25, 1980, the ASLE convened a prehearing conference
in Los Angeles at which CEC was granted Intervenor status, a hearing
ardered, four contentions admitted, and the partles directed to atteapt
to stipulate agreement on the remaining contentions. Jessica lLaverty
appeared at the proceeding as "lead counsel for the NRC staff in this
UCLA Research Reactor operating license renewal proceeding.” TR. at p.J,
attached as Exhibit _C .' See also ASLE Order Subsequent to the Prehearing
Conference, dated October 2, 1980 (unpublished).

For the next two months extensive negotiations were conducted
between Applicant, Intervencr, and 3taff, with Ms, laverty representing
Staff, as to language and admissatility of contentions, Ms, laverty
drew up the stipulation and signed it on behalf of Staff, See Exhibit D,
Staff's behavior in both drawing up the Stipulation and complying with it was
a matter of considerable controversy and is likely to be among the
matters appealed to the Commission, when ripe for such appeal. See
February 4, 1981, Prehearing Conference Transcript at £1-93; alse
Hirsch affidavit, attached, On November 28, 1980, Ms. lLaverty withdrew
as Counsel for Staff in the UCIA matter and was replaced by Colleen Woodhead,
On March 10, 19381, the Board ruled on the admissability of contentions
not previously admitted.

The contentlions admitted into the proceeding cover a wide range of
hotly contested issues. A copy ¢f the contentions is included as an

attachment,
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the contested matters are:

I
II

III

VII

VII

) $8 4

XIII

XIv

xv

XvI

XVII
XVIII

allegations of material false statements by applicant

reactor used primarily for commercial activity (diamond
colaration and mining ore assaying) rather than education
and research as required by license

fallure to demonstrate adequate managerial and administrative
contraols (e.g. operation of reactor unlicensed operators,
including junior high school students

consistent vioclations of NRC regulations

too much excess reactivity--i,e,, sufficient to cause

an SL-1/Borax/Spert-+ype destructive power excursion

excessive radiation emissions, inadequate monitoring

persistent pattern of unintentional scrams, atnormal
occurrences, and accidents evidencing a pattern of
operational unreliability

Applicant's safety analysis indicates an unacceptably
high 1800 Rem thyroid dose to members of the public
in case of accident

fallure to adequately maintain equipment and calilrate
instruments

necessity of 3taff preparirg an EIS because significant
potertial impact on the environment

inadequate or non-existent safety features (e.g., no
contalnment structure, HEPA fllters, emergency cooling
system, radiocactivity holdup tanks; problems with
control blades and fuel plates)

excessive quantity and enrichment of SNM, creating

serious, unnecessary threat of diversion or theft

for atomic weapons construction

fallure to analyze problems common to similar research reactors

adverse siting characteristics (e.g. thousands of people
within 100 feet, tens of thousands within 4 mile)

reactor too old (vendor no longer in the business,
parts unreliable and difficult to repair and replace)

seismic vulnerability

lack of necessary financlal resources, leading to deferral
of necessary expenditures for reactor safety and maintenance
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Contention XIX failure to adequately analyze maximum crediible accident

Contention XX iradequate security precautions to protect against
theft of bomb-grade uranium or sabotage

Contention XXI Emergency Response Plan insufficient

3. THE EX PARTE MEETINGS OF JANUARY 26, 1982

CEG alleges that four ex parte meetings occurred on January 26
between Commissioner Roberts and members of his staff and counsel for
and officials of the Applicant., The meetings all took place at the
Applicant's facility in Los Angeles, California. The four ex parte
meetings are detailed talow and in the attachments.,

1. The Ex Parte Meeting with Applicant's Attorney, fanking Official,
and Public Information Officer.

The meeting took place in the private office of Russell Q'Neill,
Dean of the UCLA School of Engineering and Applied Science, in the
same building as the UCLA reactor (the Nuclear Energy laboratory is a
program of the 3School of Zngineering,) In addition to Dean ""“e'll,
present for the meeting were Applicant's Attorney, William Carudor,y

74

and Applicant's public information officer, Thomas Tugend.

1/ Basiago affidavit at pg. 1

2/ 3ee Notice of Appearance filed by lr. Cormier in the UCLA reactor
relicensing proceeding, attached as Exhibit _E

Y/ Basiago affidavit at pg, 1-2
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Dean O'Veill has primary responsibility on behalf of the Applicant for the

relicensing application now pending before the NRC. Indeed, the Application

4/

Also present for the meeting were Comnissioner Roberts, his legal

was submitted in his name and over his signature,

assistant Jessica laverty, and an unidentified male usistant.j/
The meeting lasted at least twenty-five minutes, and probtably as much as forty
minutes--despite initial denials by counsel for A'ppliunt that the meeting
even took place and subsequent asserticns, after admission the neeting
did occur, that it lasted no more than ten unutos.é/

Intervenor's representatives were neither informed of the meeting
nor permitted to participate; in fact, Commissioner Roberts' legal assistant,
Ms, laverty, had directed Intervenor's representatives to appear at another
location, where C3G's representatives were left walting nearly an howr while
Ms, laverty, Commissioner Roberts, and the others were conducting what turned
out to be an ex parte meeting five floors above in Dean Q'Neill's ofﬁ.co.Z/
Likewise, Applicant's counsel, in addition to subsequently denying both
the existence and extent of the meeting in Dean O'Neill's office, knew
Intervenor's representatives were walting at the appointed location and
time (the 2nd floor entrance to the Nuclear Energy lab, for a towr that
was to begin at 9130 a.m, ), and yet concealed the existence of the meeting
occurring upstairs in Dean O'Neill's 7th floer of.ﬁco.y While Intervenor's
representatives waited for the tour to begin downstalrs, as lls. Laverty
had previously informed C3C, Ms. laverty, Mr. Cormler, Commissiocner Roberts,

and Dean 0'Neill were meeting ex parte upstalrs.

4/ See Atta.iment F

%/ Zasiago affidavit; confirmed in Schnelker affidavit; seg also Hirsch
affidavit, para 5-9.

&/ Wirsch affidavit, para 9j Thompson affidavit, para 5j Zuslago affldavit para 7

7/ Hirsch affidavit, para 2-4

_:/ Thompson affidavit, para 2; Hirsch affidavit, para

in
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As Intervenor was not permitted <o attend the meeting (the existence
even 3 which was initially denied by counsel for Applicant and refused to
be confirmed by counsel for Commissioner Robex a‘&. and since neither Commissicner
Roberts nor his staff have filed the reports required by 10 CFR 2,780 (e),
and since Applicant has filed no report detailing the contents of the meeting,
and since no transcript of the meeting has been made avallable to CXG,
Intervencr has no way of knowing precisely what matters were discussed
in Dean 0'Neill's office during the 25-40 minutes while Commissicner Rcberts
and his party met behind cloeed doors with the attorney representing the
Applicant in this matter before the NRC and the university official
responsitle for the university's Application for license. At least two
requests by the press to be present were refused, although one reporter and
a cameraman waited outside the door to Dean 0'Neill's office while the
closed-door, off-the-record neeting was occuing.Lo-/ Commissioner Roberts
repeatedly refused to speak to the press during the visit, so full detalls
of the meeting have to date not been made public.y

However, some details of the meeting's contents have been revealed,
These indicate that during the lengthy meeting, at least two matters
hotly contested in the proceedings were discussed. The first deals with
trends in enrollment in educational programs of the Schocl of Engineering;
the second, which CEC has contended is interrelated, dealt with the
financial difficulties faced by the Applicant, 3oth matters, as shall be
shosn below, relate directly to contentions admitted in the proceeding.

9/ affidavit of Thompson at para §; Hirsch affidavit at para 10
10/ Hirsch affidavit at para §; Basiago affidavit at para 2-5
11/ 1d; also Hirsch affidavit at para 30



Intervenor has contended that enrollment in nuclear engineering courses

dependent upon the reactor has been steadily dropping, which has led to a
relative reduction in fund allocations to the reactor, leading to deferral

of expenditures for maintenance and upgrading of safety features and

pushing the Nuclear Energy laboratcary into seeking additional funding

through extensive commercial activity, in viclation of its Class 104 licenao.lz/
Intervenor has further contended that rising enrollment in other parts

of the School of Engineering or university as a whole further reduces the
ability of the Applicant to provide reascnable assurances that it will

have, and devote, adequate financial resources to the upkeep of the reactor,
because of pressures to put financial resources where the enrollment is,

The minimal research and educational functions of the facility have
led CBG to contend in Contentions I,3.f and X,3 and 4 that numerous
environmer.tally less harmful alternatives exist for providing the exceedingly
small research and educational functions currently performed by the facility,
Secause enrollment in nuclear engineering classes assoclated with the
reactor has been dropping, the need for the facility has been shrinking,

CEC has alleged.

Dean C'VNeill is quotadlﬂ/ as having discussed with Commissicner HRoberts
the crisis caused Yy "too many students.” C3G did not have an opportunity
to indicate to Commissioner Roberts the contrary trend in the nuclear
engineering sub-program, If and when these matters reach the Commission,
Commissioner Roberts, if not recused beforehand, will have had the benefit
of off-the-record discussicns with the Applicant having provided information

which the Intervenor was not permitted to contest as to sald enrcllment trends,

127 attached as xnivit _A
13/ It is this commercial activity which C3G contends represents £0% of
the reactor's use, while instructional uses have dropped to 30-4C hours

“rgaa
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It was clearly the Applicant's intent that Commissioner Roberts and hls
staff come away from the visit to the UCLA Zngineering 3School and its
Yuclear Znerzy Jab with the \mpression of a vital, vilrant and growing
nuclear engineering program for which the reacter is a necessary and
useful teaching and research tool, This is at variance with the facts,
and is a matter hotly contested in proceedings currently tefore the NRC,
That the Applicant would be permitted to make such a case off-the-record
without opportunity for opposing information to bte presented by Intervernor
is clear vioclation of ex parte rules.

X1I, K71, and XVIIT

Applicant's financial qualifications are squarely at issue in this
proceeding, Intervenor has contended precisely that the engineering
department at UCLA cannot provide reasonable assurance of being atle to
devota adequate financial resources to the safe maintenance and operation
of the reactor; that in fact, because of expansion of engineering prograzs
other than nuclear fission while interest has been sinmultaneocusly dropping
in the fission program at UCLA, funds needed for the safe cperaticn of the
fasility have been diverted to other programs with larger student and
research activities, For the Dean of the UCLA Schocl of Engineering,
Applicant before the Commission for a license in which the 3chool's financial
qualifications are at issue, to discuss those firancial matters with one
of the Commissioners of f=-the-record without opportunity for It ervencr

to mar and rebut is clear vioclation of ex parte rules.

15/ Dean 0'Neill is yuoted (Attachment _ 5 ) as having sald he discussed
with Commissioner Fober+s "the crisis in engineering,..%too many students
and not encugh funds,”



Zecause Intervencr and the press were excluded rom the meeting,

and because no transcript has teen made available, the possibility that
other contested matters were discussed remains an open question,

Certainly the public will have difficulty believing any assertion, should
i1t be made, that the Applicant and the Commissionsr met behind closed doors
for 25-:3_723.:1'10 Applicant's offices and that they only spcke about the
weather, The appearance of tias cannot be cleansed from this ex parte
contact because (1) it was secret, (2) its very existence was denied,

(3) no transeript has been made pubtlic, and (4) the Commissioner and his
staff have falled to file the requisite public repcrts. The presumption
must remain that other contested matters, in addition to those indicated

above, were discussed behind those closed doors.

2 te NMeetins Zetween Commissioner Ro and N En

I;boratog Director Ivan Catton and Other NZL Emplcyees

Following the ex parte meeting with Russell C'Nelll, Willian Cormier,
and Thomas Tugerd in Dean C'Neill's office on the 7th flocr of the Engineering
3uilding (Zoelter #all), the Commissiorer was then taken by a back entrance
into the Nuclear Znergy lab, where the reactor is located. He did not
enter by the main entrance, where ls, laverty had told CZC to wait and
where !r, Cormier knew C3C's representatives hed, in fact, Deen walting
for the last hour, Instead, !X, Roberts was taken in another way, anc
around 10:0C a.m,, the Commissicner's legal assistant, ¥s, laverty, and
the Applicant's attorney, 'r. Cormier, together emerged from lnside

the Nuclear Znergy lab ((EL) %o tell the C3C representatives walting at
¥ =



the main entrance of NEL that they could now observe the presentation

Applicant was giving to Mr, aobtrta.l—é/ Commissicner Roter+<s, however,
was not with them, E‘.; was, instead, inside the Nuclear Znergy lab meeting
with its Director and certain of its employees, out of sight and hearing
of Intervenor's rtprumutim.w

Mr, Cormler at first denied the meeting with Dean O'Neill and Commissioner
Roberts, and then claimed i1t was nothing mcre than a few minute "greetinz, "1—8/
Ms, Laverty refused to answer direct questions even as to whether such a
neeting had occm.d.w While this discussion with Mr, Cormier and
¥s, laverty was taking place near the 2néd floor main entmnce to NEL,
Commissioner Roberts and the man accompanying him were downstairs talking
with Director Catton and other NEL representatives, C3C was not able to
Join them until at least ten minutes laterx,

When CEC representatives finally joined the Commissioner's party,
he was in the midst of being shown by Director Catton and an accompanying
NEL employee the machine shop for NEL and wss being told how extensive
were the avallable maintenance ‘cols and how NEL was able to falricate
virtually any devices it needed, right there at the .’a.cility.gg These
ratters are directly in contest in the proceeding, (3ee Contentions IX,
XII, and XVI), CEG has contended that the equipment is cutdated and
unreliable, that becauss the reactor vendor has gone out of the business
parts are difficult to repair or replace, amd that mechanical features
of the faciliiy ard the supporting maintenance equipment are inadequate,

Thompscn affidavit para 53 Hirsch affidavit para 9

This is known decause that is where C3C representatives were taken
nally to meet hinm, Thompson affidavit, para 2; Hirsch affidavit, pama 12,
' Thompson affidavit, para §; Hirsch affidavi:, para 9

Thompson affidavit, para §; Hirsch affidavit, para 10

firsch affidavit, para 12
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Cnce again, C3C has no way at present of knowing what else Director
Catton and Commission loberts spoke about before CiC representatives
were permitted to join them, What 1is known at present, however, is that
they were, as the CBGC representatives arrived, discussing the adequacy of
the maintenance shop and the ability to replace and produce needed devices,

matters which are hotly contested in the proceeding.

2 EE!!22E2212E.!!.A2g%%E&2E.!E!!!Ll2&!E!!22£_!!é.2!52&2&;2.22.3!.22222&3
but not permitted to e any statement or presentation of its own,

Following the ex parte meeting between the Commissioner and the
NEL Director and other NEL employees, a tour of ard presentation about
the reactor was given by Applicant's representatives (primarily Director
Catton and Senlor Reactor Operator Charles Ashbaugh III). Intervencr's
representatives, despite repeated objections, were not permitted 1o rzke any
statement whatsoever tc the Commissicner cn any of the matters about which
Applicant was making its prosuntation.gl/ As indicated in the attached
Yirsch affidavit, a great many aspects of Applicant's presentation directly
relate to.matters in controversy (e.g. adequacy cof specific safety devices,
adequacy of radiation monitoring, need for and existence of HEPA filters,
actual use to which facility is put, react~r operation by unlicensed operators,
etc.) Applicant's presentation amounted . 1 =alf-serving lobby.ng of the
Commissioner to influence his view . - e .lA reactor in such a fashicn
that he wuld see it as a safe, wel. -run, weil=-equipped, educationally
active facility, with no mention of any safety protlems or any other conirary

information., Intervencr was “nuzzlod"gg/. by Applicant and by the Commissiocner

Ei

.

Thompson affidavit, para 7-9; Hirsch affidavi:, para 11-28
TA
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and his staff attorney, so that the only presentation on these contested
matters heard by the Commissiocner came from the party requesting the
Commission issuance of a license for the reactor in question., A
detailed description of the biased presentation on the array of contested
matters is contained in the Hirsch afflidavit; a description of the bias
evidenced bty Commissiocner Roterts and his legal assistant Ms. lavexrty
in refusing to hear a single word of contrary information is found in both
the Thompson and Hlrsch affidaviis,

4, The ex te meeting on security matt ntention XX

Representatives of Intervenor were permitted to observe only part
of the actual tour of the reactor, Despite the fact that the adequacy of
the facility's security measures has been explicitly admitted into
controversy as an extensive contenticn (attached as an exhibit hereto)
in the proceeding, Commissioner Roberts permitted, over vehement objectlons
by Intervenor, an ex parte presentation by the Applicant on this matter.
Intervenor was not permitted to be present, let alone to make a presentation,
Intervenor's strenucus protests were overruled. 32/

Intervenor requested that, if Commissioner Roberts insisted on
hearing Applicant's presentation on this contested matter, and if he
insisted on Intervenor being excluded, that he should at minimum permit
Intervenor %o make a three-minute presentation on security problems and
weaknesses in the Applicant's security system prior to Applicant's

presentation of the strengths in that system. Thls request was likewise
refused.gg/

i:/ Thompson affidavit, para 9; Hlrsch affidavit, para 25-29
-~ Ido



17
C3C's representatives were thus ushered cut of the faciliiy,

having teen unabtle during the entire time they were in the Commissioner's
presence to counter anything said by Applicant, and the Commissioner and
his staff then proceeded to have another ex parte meeting with aApplicant's
staff about a matter in deep controversy in the proceedings--perhaps
the most significant of all the matters at issue given the uses to which
bomb=grade uranium (93% enriched) can be put-soc;rity. Even were
the Commissioner's interest in the security precautions at the UCLA
research reactor solely a @eneral policy interest in security at research
reactors generically, a hardly credible interpretation, his refusal to hear
proferred information about serious security problems raises disturbing
questions aibout serious tdas,

Despite the vertal protests by Intervenor to Commissioner Roberts
and his staff about the e¢x parte meetings, neither Mr. Foberts, ls. lavertiy,
nor the unidentified man accompanying them have flled, elther with the
Intervenor or with the local public document room, reperts detalling the
contents of their off-the-record meetings with Applicant.g:/
More than sufficlent time, even considering the “usy schedule of the Commissicrer,
has elapsed for those reports to be filed, and yet none have. Applicant

has likewise made no detailed disclosure of the contents of the nmeetings.

2%/ Hirsch affidavit at para 32
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ITI, DISCUSSION

A. Commissioner Ioberts Must Be Disqualified From The
UCLA Seactor License Fenewal Proceeding Zecause Cf
His Ex Parte Discussions With The Applicant.

1. Commissioner 2oberts' meetings with Applicant violates

provisions of the APA and the NRC regulations prohibiting
ex rarte communications.

The meetings tetween Commissioner Robterts and officlials of the Applicant
plainly violate both the Administrative Procedures Act (“"APA™) and the
NRC regulaticns, The APA provision prohibiting ex parte communications,

5 U.3.C. § 557(a)(1), states:

(A) No interested person outside the agency shall make or knowingly
cause to be made to any member of the body comprising the agency,
administrative law judge, or other employee who is or may
reasonably be expected to be involved in the decisional process
of the proceeding, an ex parte communication relevant to the merits
of the proceeding;

(2) No member of the body comprising the agency, administrative law
judge, or other employee who is or may reasonably be expected
to be involved in the decisional process of the proceeding,
shall make or knowingly cause to be made to any interested
person outside the agency an ex parte communication relevant to
the merits of the proceedl ._;!

The NRC's parallel regulation, 10 CFR 2,780(a), states:

[Tk_7iith¢r (1) Commissicners, members of their immediate staffs,
or other NRC officlals and employees who advise the Comissicrers
in the exercise of their quasi-judicial functicns will request
or entertain off the record except from each other, no (2) any
party to a proceeding for the issuance, denial, amendment, transfer,
renewal, modification, suspension, or revocation of a license

or permit, or any officer, employee, representative, or any other
person directly or indirectly acting in behalf thereof, shall
submit off the record to Commissioners or such staff memvers,
officials, and employees, any evidence, explanation, analysis,

or advice, whether written or oral, regarding any substantive
matter at issue in a proceeding on the record then pending tefore
the YRC for the issuance, derial, amendment, transfer, renewal,
modification, suspensior, or revocaticr of a license or permit,
For the purposes of this section, the term “proceeding cn the
record then pending before the NRC" shall include any application
or matter which has “een noticed for hearing or concerning which
a hearing has been requested pursuant to this par<,

emphasis acdded)
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Thus, the communications Commissioner Roberts and his staff had with

Applicant are considered to be prohibited ex parte contacts if

(a) they were off-the-record, whether written or oral, (b)

they involve “"evidence, explanation, analysis, or advice," regarding

"any substantive matter at issue in a proceeding on the record then

pending before the NRC," a category which includes license renewal

applications for which a hearing has either been noticed or requested,

(¢) among those participating in the communications were "Commissioners,

members of their immediate staffs, or other NRC officlals and employees

who advise the Commissioners in the exercise of their quasi-judicial

functions®, and (d) also involved in the communications was any party to

to the proceeding, including “any officer, employee, representative, or

any other person directly or indirectly acting in behalf thereof.”

The meetings which took place on January 26, 1982, meet all of the above

conditions and thus are clear violations of gx parte prohibitions:

(a) The meetings were off-the-record. No transcript has been provided
of the meetings, The press and public were excluded from all four of the
meetings, ard Intervenor from three, Full contents of the meetings are
thus unknown; Intervenor therefore has no way of knowing in full what
information, explanation, analysis, or other evidence rmay have been provided
the Commissioner by the opposing party. No opportunity has been provided
for Intervenor to reply to any such communication; indeed, requests for such
an opportunity have been explicitly refused by the Commissiorer and his staffgé/.
Zven were Intervenor at some poin: provided an opportunity to respond, it
would be unabdle to do so, because Intervenor will never know fully what

transpired off-the-record and thus to what it should respend,

~

gg/ Hirsch affidavit, para 10-11, 26-29; Thompson affidavit, rara §
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In addition, the appearance of independence and respect for due process

necessary to a falr proceeding has been irreparably damaged tecause

neither the public nor Intervenor will ever know precisely what was
discussed behind those closed doars.

(b) ratters at issue in a proceeding before the NRC were discussed,
As detalled at pages 4-17 above, and in the attached Hirsch affidavit,

at each of the fowr meetings, matters at issue in-the contested relicensing
proceeding were discussed., The UCLA license renewal matter meets the
criteria for a "proceeding before the NRC" because a hearing has been
requested in the matter by the Intervenor amd a hearing ordered by the
licensing board convened to rule on the rcqucst.gZ/ A wide range of

matters in controversy in this proceeding were discussed by the Commissioner
and the Applicaat, providing the Applicant an off-the-record way of
attempting to influence the Commissioner's views on these matters and

of providing Applicant's case to the Commissiocner in the absence of

opposing argument, This clearly prejudices the case.

(¢) Mr. Roberts, as Commissioner, and Ms, laverty, as legal adviscr,
were clearly prohitited from engaging in such discussions. The NRC regulations
and the APA make very clear that a member of the Commission and members of

their immediate staffs are prohibited from such ex parte communicaticns,
Soth Mr, Roberts and Ms, laverty "may reascnably be expected to be involved
in the decisional process on the proceeding® (5 U,3.C. 557(d)(1)(A);

Ms, laverty clearly “advise/ s_/ the Commissioners in ‘he exercise of

their quasi-judicial functions.” (10 CFR 2,720(a).)

(d) Mr, Cormier, as Attorney for Applicant, ard lessrs. C'leill,

@tton, Ashtaugh, and Tugend, as Cfficers and Smployees of Aprlicant,

were likewise clearlvy mrohibited from ensazing in such 4iscussicns,

¥r. Cormier is counsel for Applicant in the relicensing proceedirgs currently

Lo R e sl A W sk Ba (Masuas el sl Masalenss Y. TONE  and
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before the NRC and as such was clearly prohibited from making ex parte
cognunications with a Commissioner or members of his staff, Ix, C'Neill,
as Dean of the 3chool of Engineering at UCLA, is the responsible officer
for the reactor and for the application now pending before the NRC and
was thus, likewise prohibited from such conversations with the Commissioner
and his staff, Dr. Catton, as Reactor Director, and Mr., Ashbaugh and Mr.
Tugend and the other employees of Applicant who had communications with

the Commissioner and his staff likewise viclated the ex parte rules.

2. Commissioner Robterts' failure to fille reports detailing the
ontents of his ex te communications with Applicant clearl
When counsel for and officlals of Applicant attempted to conduct
ex parte conversations with Commissioner Roberts and his accompanying
staff, it was their duty to attempt to prevent such communication and,
fal ling that, to "make a falr, written summary of such communication”
and serve copies thereof upon the parties to the proceeding and place
copies in the Public Document Room, (10 CFR 2,780(c)). Commissicner
Roberts and his accompanying staffmembers not only failed to attempt
to prevent such communication, they encouraged and initlated itgg/s
furthermore, they have failed to file the requisite reports detalling
the ex parte contactsgz/.

10 CFR 2,7%0(c) states as follows:

gg/ Hirsch affidavit, para 2-3, 6, 9-11, 25-30; Thompscn affidavis, para

2 = 2
& 405070'490

26/ 'irsch affidavit, para 32-35.



A Commissioner, member of his immediate staff, or other lRC official

or employee advising the Commissioners in the exercise of thelir gquasi-
judicial funct ons, © whoa is attempted any oral communication concerning
any substantive matter at issue in a proceedinrg on the record as
descrited in paragraph (a) of this section, will decline to listen %o
such communication and will explain that the matter is pending for
determination., If unsuccessful in preventing such communication,

the recipient thereof will advise the communicator that a written
summary of the conversation will be delivered to the WRC public document
room and a copy served by the 3Secretary of the Commission on the
communicator and the parties to the proceeding involved, The

receipient of the oral communication thereupon will rmake a falr,

written summary of such communication and deliver such summary to the
NRC public document room and serve coples thereof upon the communicator
and the parties to the proceeding involved,

No such filings have been made, and no such efforts to prevent the
communications having occurred, despite protestations at the time by
Intervenor, clear violations of 10 CFR 2.780(c) were made by Commissicner
Roberts, Ms, laverty, and the additional NRC assistant, Not only have
they failed to disclose the contents of the ex parte meetlings, Ms, Laverty

at the time refused to even indicate whether a meeting had occurred at all.zg/

3. The refusal by Commissioner Roberts and his assistants to
ermit Intervenor to attend all but one of the meetings,
the re *o permit Intervenor to present counter information
in ®sponse to any of the communications by Applicant, clearly

violates due process fuarantees.
I+ is inherently unfair to allow persons outside an agency to privately

persuade agency decisionmakers in licensing proceedings, It is precisely
for that reason that rules of evidence (10 CFR 2,743), requirements for
putlic hearings on the record (10 CFR 2,750,2.751), appeal procedures

for Commissioner review (10 CFR 2,760 and 2,760a) and other regulations
guaranteeing falr and impartial proceedings were established. As a
recent VRC study of ex parte and separation of functions rules put it,

» ., Mundamental principles of due process' dictate that the declsionmakers

30/ Hirsch affidavit at para -0; Thompson affidavit at para £
Vote that the ex parte meetings were solicited and initlated Ly Commissioner
3oberts and s, laverty; Hirsch affidavit at 2,
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should not be exposed to off-the-record input from partles or staff intimately
assoclated with making the case for or agalnst those parties.”ll/
Section 554{d) of the APA provides that an agency employee "who presicdes

at the reception of evidence” may not "consult a person or party on a

fact in issue, unless on notice and opportunity for all parties to garticigate.“

(emphasis added), Commissioner Roberts and his staff clearly violated
those requirements--not only was Intervenor prohibited from participating
at all in any of the four discussions held off-the-record btetween the
Commissioner and Applicant, Intervenor was excluded from even attending
three of the four off-the-record meetings, In addition, not only was
Tntervenor not on notice of several of the meetings, what notice it was
given was misleading, While Ms, laverty had told Intervenor to be at
one location, where it waited nearly an hour, she and Commissiocner Roberts
were in another locaticn meeting with Applicant.zg/ And not only was
Intervenor not on prior notice, the existence of at least one of the meetlngs
was denied after the fact.zz/
As the NRC study on ex parie and separation of functions rules noted:

The Commission has never formally interpreted the phrase "off-

the-record™ which appears in 10 CFR 2,780(a). However, in SECY

75=435 at 3 (August 12, 1975), the General Counsel stated that with

regard to written communications, the term means “not filed according

to the usual rules of practice and not served on all parties.”

The Commission has apparently adopted an analogous interpretatlicn

for oral communications =- that is, they are "off-the-record”
1f they are not made according to the usual rules of practice and

not presented in the presence of other parties, The "usual rules
of practice” have been that all parties shculd have an oppertunity

to make an oral statement if one party does sc.
(emphasis added)zE/

31/ *A Study of the Separation of Functions and Zx Parte Rules in Nuclear
Regulatory Commission Adjudications for Domestic Licensing”, 1680, at 57,
citing 1947 Attorney Ceneral's Manual at 55

12/ #irsch affidavit, para 2-12; note also Applicant's attorney knew

C3C representatives were walting downstalrs at appointed loccation and

time while ex parte meeting was going on upstalrs,

22/ #irsch affidavit, para 10 % Thompson affidavii, para 6 note Ms. laver<iy
refused to even provicde subseguent notice cf cne of the meetings.

w/ " 3+udv,,."” supra, n, 1’1 at 99=-100
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The rules of practice were thus repeatecly violated, For three of the
meetings, the communications were not presented in the presence of the
opposing party. For all four meetings, Intervencr was denled an opportunity
to make an oral statement even though Applicant was provided extensive
opportunity to do so.

As indicated in the above-cited study, viclation of the requirements
that communications e on the record with opportunity for opposing parties
to respond would also "run afoul” of other sections of the APA-—-

e.2. 554(e)(1) (“agency shall give all interested parties
ortunity for the submission, and consideration of facts
mg7 arguments ., . . When time, the nature o0f the proceeding,
and the public interest permit”); 556(e) ("the transcript of
testimony and exhibits, together with all papers and requests filed
in the proceeding, constitutes the exclusive record for decision . . . o®) 3
557(c) (“parties are entitled to a reasonable opportunity to submit
« « » supporting reasons for the exceptions or proposed findings or
conclusions”); 556(d) ("party is entitled to present his case
or defense by oral or documentary evidence, to submit retuttal
evidence, and to conduct such cross-examinatio may te required
for a £.11 and true disclosure of the facts").
Indeed, Commissioner Roberts and Ms, laverty did "run afoul” of sald
sections of the APA. They solicited and permitted, over obdjecticns of
the opposing party, presentation off-the-record, and denied opposing
party the right to respond., Commissioner Roberts, because of the information
transmitted in these ex parte meetings, is now lncapable of making a
judgment solely on the btasis of "the exclusive record for decision”
(the official record of the proceeding), and Intervenor's rights to
submi+ rebuttal evidence and to conduct cross-examination have Seen
{rreparably abridged.
..tremely important matters in contest have leen the subject of these

of f-the=-racori communications in which Intervenor's rizht to respord was

refused:

3¢/ "A Study...” supra, =, 171 at 100
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adequacy of Applicant's physical security precautions (Contention XX
Applicant's financial qualifications (Contention XVIII)

Applicant's ability to repair and replace aging components
(Contention XVI)

adequacy of Applicant's maintenance and caliration equipment
(Contention IX

need for and existence of HEPA filters (Contention XII.3)

operation of reactor solely by licensed operators--C3C contends
unlicensed operators, including junior high school students and
open house visitors, nave been routinely mitted to cperate the
reactor, in violation of the regulations (Contention III,S)

adequacy of radiation monitoring systems and equipment and procedures
(Contention VI)

actual use to which facility is put--Applicant contends education
and research, C3C contends primarily outside commercial use
( Contention I.3.a. and f and II)

usefulness of facility (Contention X)

adequacy of safety features such as radicactivity holding tanks,
containment structure, emergency cooling system, control blade systems,
etc, (Contention XII)

adequacy of supervision and managerial controls (Contention 111)
safety 6f reactor exhaust ventillation system=-CEGC contends the

alr from the reactor room is exhausted a few feet away from a
major airinlet downwird for a nearbty building (Contention VI) 26/

36/ See Hirsch affidavit at (a) para 25-29, (®) 31, (e) 12, (d) 12,
§e‘ 15, (¢) 37, (g) 8,17, (h) 13, (1) 2, (J) 15,16, 18, (k) 19,23, 22, 13

1) 15,

16
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Thus, just from the information currently available to Intervenor
regarding the contents of the off-the-record communications between
Applicant and the Commissioner, it is clear that self-serving presentaticn
by Applicant was made, in a manner prejudicial to Intervenor, on the
bulk of contentions at issue in the proceeding, Intervenor has no way
at present of knowing what additicnal argument, presentation, analysis,
and information was provided the Commissioner in the sessions from which
Intervencr was excluded,

As 2an be seen from the above discussion and the attached affidavit,
there can be no basis for an assertion, should it be made, that the
of f-the-record communications were merely on general policy matters
and did not touch on matters in controversy in this proceeding,

The oral communications of which Intervenor is currently aware dealt
with a grea*t many matters directly in contest in the proceedings, and in
a fashion extremely prejudicial to Intervenor's intereste.

As can also be seen from the above discussion, excluding Intervenor
from the firal Applicant-Commis;ioner meeting because it dealt with
security matters cannot be justified, 3Secause security matters are
squarely at issue in the proceeding, it was highly improper for the
Commissioner to discuss the matters with Applicant at all, He should
have, as mandated by 10 CFR 2,780(c), refused to entertaln the communication
whatsoever, explaining “that the matter 1s pending for detemination.”
Furthermore, directly refusing to permit even a three-minute presentatl on
%y Intervenor while agreeing to an extensive presentaticn by Applicant,
from which Intervenor was excluded, is highly improper. If, for security
reasons, Intervenor could not attend the mresentation, the Commissicner
should likewise have refused because of the ex parte rules, or delayed
that par+t of his visit until sultable Affidavits of Nordisclosure were

in place >y all parties, At the very least, refusal <o permit trief



presentation by opposing party while permitting extensive presentaton

by Avplicant is extremely prejudicial and demonstrative of substantial Has,

3, Commissioner Scberts Must 3e Disqualified From the UCLA Reactor
License Renewal Proceeding Zecause of Violation of the Separation

of Functions Rules and Zx Parte Rules Regarding Cff-the=-Recoxd
Contacts with Former Counsel for NRC Staff in the UCLA Proceeding,

.

Commissioner Roberts' legal assistant is Ms, Jessica laverty who,
until recently, represented one of the parties to the UCIA proceeding
now pending before the NRC, Ms, laveriy was, in fact, lead counsel
for NRC 3taff in that matter. She now provides legal advice to Commissioner
Roberts with regards his quasi-judicial duties. She has already provided
advice to Commissioner Roberts on matters related toc the UCIA proceedingJZ/:
off-the-record conversations with the Commissioner as to matters related
to the case, including providing detalls garnered by ls, laverty from
of f-the-record sources while representing Staff in the instant proceeding,
cannot be ruled out and must, in fact, be considered likely.
Ms, laverty's current role as legal assistant to Commissiocner
Roberts is a clear violation of the separation of furctions rules,
The APA rule, 5 U.3.C, 554(d)(2), in pertinent part, states:
An employee or agent engaged in the performance of investigative
or prosecuting functions for an agency on a case may nct, in that
or a factually related case, participate or advise in the decision,
recommend decision or agency review pursuant to section 557 of tuls
title, except as witness or counsel in public proceedings,
The companion NRC regulation, 10 CFR 2.719(d), states in pertinent part:
no officer or employee of the Commissicn who has engaged in the
performance of any investigative or prosecuting funciion in the case

-
or a factually related case may participate or advise in the inizial
or final decision, except as a witness or counsel in the rroceeding,

37/ Firsch affidavit, para 11, 27; other advice cannot be asceriained
without discovery rizhtis,
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The niring of s, laverty as legal counsel by Commissioner Roteris,
given her prior representation of one of the parties in the contested
proceeding at issue, raises serious separation-of-functions concerns.
There are two reasons for the separation of functions rules:
prevention of blased advice and prevention of the interpclation of
ex parte facts that the former investigator or advocate for 3taff may
have gathered in the previous role that may be injected off the record during
the decisionmaking proccss.zg/ 3oth concerns are at play regarding
¥s, laverty's presence on Commissioner Roberts' staff, Ns, laverty's
rresence on Commissioner Roterts' staff, particularly in such a sensitive
position as legal advisor, provides daily copportunity for the preferring
of blased advice and interpolation of ex parte facts relevant to the
matters at issue in the case which she previously served as 3taff counsel
and advocate. The "will %o win" can so disatle an advocate for a party
that 1t is incapable of providing untiased advice to a decisionmaker
reviewing a contested matter wherein that advocate's positions z.e being
litiza‘ted. As the Attorney Ceneral's Committee on Administrative
Procedure agreed:
A man who has buried himself on one side of an issue is disabled
from btringing to its decision that dispassionate judgment which
Anglo-American tradition demards of cfficlals who decide questions,
;1early Phe advocate's view ou§§7 to be presented publicly and not
rrivately to those who decide,
s, laverty, as lead counsel for 3taff in the instant proceeding, as
advocate for numerous 3taff positions in contest in sald xroceeding,
has "buried herself on one side” of the issues in contest and 1s disanled
from providing dispassionate judgment required by fundamental cancns

of falrmess, Cre par+y to the proceeding, 3taff, has thus had months of

unrestricted of f-the-record access %o a key decislonmaker regarding that

30/ See "NRC 3tudy of the 3eparation of Functions and Zx Farte Fules...”

Pe 22, 9
39/ as cited at 52 id
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proceeding, with no way for the other parties to know the contents of
nor respend to any of sald communications, As the NRC Study of the
separation of functions rules stated:

Thus, in view of Congress, two important facts that distinguish
rulemaking from ad judication were critical for establishing a

separation of functions requirement for the latter and none for

the former: the gereral accusatory nature of adjudicaticn and the
typical dispute over evidentlary facts., While there may be benefits

to te derived from consultations between agency staff and decision-makers

in adjudications, "fundamental pinciples of due process” dictate
that the decisionmakers should n. ' ove exposed to o%?-thc-recm input
From ties or staff intimately wssociated With making the case

for or inst those tles, 12‘:7 It was felt that such stais

ould E‘vc devel

W oped the zeal of an advocate in an accusatory

oceedin thus would have atandoned the state of mind compatible _0/

M
with providing neutral and dispassionate t vi deci ionm.kers.u
emphasis added,

125/ 1947 Attorney General's Manual at 55

It was precisely for these reasons that the separation of functions rules
have been established, Yet Commissioner Roberts has beer "exposed to off-the-
record input frog::/u‘a: staff intimately associated with making the case
for or against those parties”™ (both Staff and Applicant have had Mr, Roberts'
ear off-the-record, with Intervenor excluded), Furthermore, unless disqualified,
Commissioner Roberts will be relying for his legal advice regarding the
UCLA proceeding on former ccunsel for one of the parties--an untenable
and grossly unfair situation,
From the first contested reactor licensing case to the present,
the Commission has prohibtited those members of the NRC staff involved
in that party's case from participating "in advising the Commission ...
except by triefs and other statements on the reco:d.“u—l/ The tasis
for this prohibition “emanated from a desire <o follow judicial procedures
of fairness, under which trial advocates do not consult privately with
ad judicators., "u—z/ ¥s, laverty, until recently Staff advocate in the ClA

contested matter, currently consults privately and dally with an adjudicater

40/"YRC Study of the Separation of Functions,..” (hereafier "IAC 3tudy”) at ¢
E‘l./".; 3tudy of AZC Procedures”™, April 1957 JCAE Print, cited at 11, NRC 3tudy
L2/v2C Study at 47



likely to make decisions in the matter. The conflict is irreparatble,

for the viclations have already occurred. Advice and ex parte information
must e presumed to have already beer passed to the Commissioner; he cannot
be an impartial decisionmaker relying solely on the evidentiary record

presented to ainm,

C. Commissioner Rocerts Must 3e Disqualified 3Secause His EZx Parte
Contacts With Applicant And With Ms, Laverty Violated Due Frocess

Of law; His Participation In the UCLA Proceeding As An
Decisionmaker Would Further Seriously ° cess

Parties are entitled to a decision from an impartial decisionmaker,

American Public Cas Association v, Federal Power Commission, 567 F. 24
1016, 1065 (D.C. Cir., 1977). Not only must the decisionmaker be impartial,

he or she must appear to be impartials the “appearance of impartiality
[is_] the sine gqua non of American judicial justice ...." Pills v
Federal Trade Commission, 354 F, 2d $52 964 (D.C., Cir. 1966) (emphasis in

origiral), An impartial decisionmaker is one whc has not prejudged the

facts in advance of hearing them on the record., (Cinderella Career &

Finishing Schools, Inc. v. Federal Trade Commission, 425 F. 24 583, 591
(D.C, Cir, 1970), Fairness dictates that facts and arguments no* presented

on the record not reach the adjudicators as a result of their contacts with
agency staff or persons outside the agency., 3eacoast Anti-Pollution League
v, Costle, S72 F, 2d 872, £E€1-882 (1lst Cir, 1978); Garvey v. Freeman,
397 7. 24 500, 510-411 (10th Cir, 1968),

The Fifth Anendment to the Constitution provides due preccess guarantees

which are vt tc be alridged., In Amos Treat & Co, v. Securities and

Exchange Commission, 306 F, 24 260, 266-267 (D,C. Cir. 1962), it was
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ruled that 1+ "would de tantamcunt to that denial of administrative due process
against which both the Congress and the courts have inveighed" to allow a
Commissioner to partake in an agency adjudication after having teen

promoted from a staff position where he initlated an investigatlon, welghed
1+s results and perhaps recommended the filing of charges. It appears equally
a violation of due process %o permit a Commissioner to be advised regarding

a proceeding pending tefore the NRC by someone promoted from a staff

position where s/he initiated investigation into an application,

determined staff positions on matters being litigated, and argued those
positions on behalf of staff, This seems to have been Congress' intent--

“an agency attorney litigating the case for the agency will not be involved

in the decisionmaking process of the agency ....'22/

Violations of due process can cause an adjudicatory decision to be
reversed, In Trans World Airlines v, Civil Aercnautics 3card, 245 7, 24 90
(D.C. Cir, 1958), a C.A.3, order was reversed because a C.A,3, member had
signed a brief for one of the parties in the proceeding prior to assuming
membership on the 3card, In American Cyanamid Company v, ¥,T.C,, 363 7. 2d

the court
757 (Ath Cir, 196€)/found a due process viclation by the F.T.C.
where one of the Commissioners had previously served as counsel to a
Senate Committee investigating the same facts and 1ssues that were
before the F.T.C. In reaching its decision the court emphasized *hat
in holding that the Commissiog?ihculd be disqualified, the court need not
question “in the slightest degree” the integrity of the Commissicner.
Id, at 768, 1In Withrow v, Larkin, 421 U.S, 35, 95 3. Ct. 1436 (1975),
the 3upreme Court concluded that a violation of due process exists when
1%+ is demonstrable that the comingling of investigative and judicial

funetions in an adminstrative proceeding results in unfairness, Id., at 1462

7 Sen. 0=, Vo 3G=tck, o4y Zong, 13t Sess., at 26 (July 21, 167¢%); House 3ept.
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Subsequent to Yithrow, the Ninth Circuit held that a Commissioner of the
F.7.C. should have disqualified himself from participation in a matter where
he had participated in the case as counsel, American Ceneral Insurance Co.
ve P,7.C., 589 F, 2d 462 (9th Cir. 1979). The court noted that it was not
only customary, but a statutory requirement to disqualify himself in a

case in which he "has participated as counsel.” Id, at 463. The court
also observed that the fact that a judge's participation as counsel.may

have been unsubstantial did not affect the applicatbility of the principle,
Id, at 464,

SUMMARY CF DUE PRCCESS VIOLATICNS
The activities of Commissiocner Roberts in the UCLA license renewal

matter seriously viclate due process in a number of ways., First, Commissioner
Roberts, in violation of ex parte rules, has engaged in four meetings

with one party to the contested proceeding at which matters in controversy
were discussed and from which opposing party was excluded and/cr refused

the right to respond., 3Second, Commissioner Roberts has violated ex parte
rules by numerous contacts with the former counsel for one of the parties

éo the instant proceeding, an individual whom he has now placed in a
position where she can influence the decisicnmaking process for a proceeding
in which she represented one of the partles to the contested proceeding

by providing off-the-record informatlon and views garnered from extra-record
investigations and contacts while representing cngﬂQho parties, Thixd,
Commissioner Roberts has violated separation of functions rules by placing
¥s, laverty, former counsel for one of the parties, in a positicn where

she may advise and ctherwise participate in the decisionmaking process

for a proceed.ng in which she was intimately inveclved as counsel for a

party and ir which she is 30 Zeeply wedded that unbiased advice may not de
rossitle, Fourth, Commissicner Roterts has violated regulations requiring
him to discleose the contents of his ex parte meetings, Iifih, Commissicrer

Jober+s has evidenced such substantial “ias that the appearance of impartiallty
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and falrmess cannot be regained, the likelihcod of prejudgment being
so zreat, Thus, Commissioner Roberts, after havirg repeatedly viclated

due process guarantees must, as a matter of law, be disqualified,

D. The Facts of %he Matter Regarding Commissioner Roterts
Yandate He Ze Disqualified.

An administrative trier of fact is sudject to disqualification if he
or she is personally biased against a participant; has acted in prosecuting
or investigating the facts in issue; has prejudged factual issues; cor has
engaged in conduct giving "the appearance of personal blas or prejudgment
of factual issues,” Consurners Fower Company (Midland Plant, Units 1 and 2),
ALA3-101, 6 AZC 60,65 (1973).

Commissioner oberts had demonstrated significant perscnal bdlas
against Intervenor, He has permitted off-the-record detalled discussion
of matters in controversy in the instant proceeding by all parties but
Intervenor. He has repeatedly refused Intervenor the right to respond
to off-the-record assertions and presentations mude by other parties on
matters in controversy., He has excluded Intervenor from ex parte
meetings with other partlies, over direct protests. iHe has requested
and solicited presentation by one of the partles and refused requests
that the other be permitted to provide a prescntation.ﬁﬂ/ e has directed
his staff to inform Intervenor of only cne of four meetings o be neld
with Applicant, falling thus to even provide notice, e has hired, In
violation of the separation of functions rules, and rellied or for advice
in the instant proceeding, counsel for one of Interveror's oprosing partles.
Ze has permitted said former counsel tc determine whether ner oprosing
sarty would e permiitied Lo even address *he Commissiorer, tut has rade

ne such requirement for ipplicant, (e has directed Intervencr <C aprear

Lu/ The very request that Applicant srovide tne Commissicrer with an
2X Tarie pregentation came fron the :cmmiss%cner: Intervencr's requests .
- .- fal~ c s, wng bt~ 11 —bold - »‘\V
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at one location while he met secretly with Applicant in another.

He has met privately with counsel for and responsitle officers of
Applicant, in the personal office cf the Applicant's official chiefly
responsitle for an application now pending befor the NRC. THe falled
to notify Intervenor, either before or after sald meeting, even of

the existence of said neeting, He has falled to ;oport these meetings,
and has not filed the required documents outlining the contents of
these ex parte meetings, He has refused to listen to one word from
Intervenor, hut listened at length to Applicant and to former counsel
for Staff,

Commissioner Roberts has violated ex rarte regulations of the NRC
1tself (10 ~FR 2,78(a)) by soliciting off-the-record presentation ty
Applicant and by someone who until recently was advocate for Staf?f,

He violated ex parte regulations by not attempting to prevent such
communiations from occurring, He viclated ex parte regulations by

not reporting the contacts ard not filing reports detailing thelr contactis,
He violated separation of functions rules by hiring and recelving advice
from former counsel %o cne of Intervenor's opposing parties in this
contested licensing proceeding.

Despite numercus opportunities to rectify the wrongs decne to Intervenor,
to somehow restore due process so tadly damaged by the Commissioner's actionms,
he has made no effort whatscever to reverse the unfalrress demonstrated.
s willingness to hear only Applicant's and 3taff's views cn matters in
contest and absolute and total refusal to hear Intervenor's views or
information can only indicate a total rrejudgment of the facts in the case,
sefore ever seeing the evidentiary record, That prejudgment appears o

te so all-encompassing that the Commissiocner will not even otey the



rules of practice regarding refusing to entertain information previded
he refused '
of f-the-record; instead/ Intervencr the right to respond to information
permitted “0 be improperly provided Yy the opposing parties, refused
to even notify Intervenor of the existence of these off-the-record exchanges

ard refused to obey the requirements for reporting their comtentss

In Dugesne Light Company, et al (3eaver Valley Power Station,

Units 1 and 2) ALAB-17, 7 AEC 42, the Appeal Zcard discussed requirements

for disqualification motions: (1) all disqualification motions must be
accompanied by affidavits establishing tasis of charge, (2) disqualification
motions must be timely filed, and (3) all such motions must

be served on all parties or their attorneys. All three requirements

are met herein, Affidavits are attached hereto; the motion is timely;

and all parties have been served., Given "the obvious gravity of motions cf
this character” and the due respect that must be given socmeone who holds

the high position that Commissioner Robterts holds, rore than sufficient

time has been given the Commissioner to attempt tc rectify the due process
viclations incurred, Yet no notice of the existence of ex parte ccntacts
with Applicant or Ms, Laverty has been given Intervencr to date; no

reports as to their contents as required by 10 CFR 2,78C(c) have been

served on Intervenor; no response to the invitation Intervenocr presented

the Commissioner (see Hirsch affidavit at para 2€) to take a facility tour
with Intervenor pointing out the cpposing information neglected in Applicant's
presentation has been received from the Commissioner; no change in Vs.
Laverty's status as legal advisor has teen noticed to Intervenor; and no
explanation provided as to the fallure to notify Intervenor of the ex parte
meetings, CZC's exclusion frem sald neetings, and refusal cf right of response

-

has been made, Zven given the pressing weizht of other Commissior dutles,
CEC has provided the Commissioner sufficlent time to attempt %0 come into

compliance with the regulations,
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The Commissioner must te disqualified tecause he meets four of the
“4dland standards supra: he has shown grave personal tias towards
3taff and Applicant and against Intervenor; he is directly advised by
someone who has acted as advocate and investigator for a prarty to the
proceeding; he has prejudged factual issues; and he has engaged in
conduct giving "the appearance of perscnal tias or prejulgment of factual
issues,” :

The appeararce and reality of a fair, impartial tribunal
would be serverely damaged were the Commission to permit Commissioner
Zoberts t0 act in a decisionmaking capacity in this case after all
the violations of due process and the NRC's own regulations, FPublic
confidence in the Commission's resolve %o enforce its own regulations
would be severely weakened were the Commission to fall to act in the
face of these violations, Final decisions in the UCLA proceeding
may be overturned if the Commissioner is not disqualified, a prospect
which can involve substantial impacts on the entities the Commission

regulates and the public it is to protect., Recusal 1s essentlal,

THE RELIEF FEQUESTED

C3C respectfully requests that Commissioner Thomas Roberts de
recused from participation in any decision related to any aspect of the
UCLA reactcr license renewal proceeding, C3C requests that should
Commissioner Roberts not be immediately disqualified on the tasls of
this motion alone, that C3C be granted iscovery rights to further
develop the facts as %o matters related to the alleged ex parte contacts,
separation of functions vioclatlons, and appearance of tlas. And Decause
no reports have teen filed in ompliance with 10 CFR 2.7%C(c) to date,
ner any £iling nade by Applicant as %o the contents c¢f the gx parte contacis,

CEC respectfully requests that i¢ be sranted opperturitiy %o respord to
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any filings mgde in response to this motion.

Dated at Los Angeles, Calif, b
March 12, 1982 President

CCMMITTEE TO BRIDCE THE GAP
Intervenor

257’3ubsequcnt +0 the witndrawal of Intervencr's legal counsel, !¥, Hirsch
as been authorized by the Interveror organization tc represent 1t oro se
in the UCIA reactor proceeding, 4 notice of appearance and instruments
from the Intervencr organization authorizing sald aprearance tave Tteen
filed with the presiding ASLS in the proceeding,



AFFIDAVIT LIST

AFFIDAVIT OF DANIEL O, HIRSCH 7 pages
AFFIDAVIT OF DOROTHY THOMPSON 6 pages
AFFIDAVIT COF ANDREW BASIAGO 2 pages

AFFIDAVIT OF WENDY SCHNELKER 2 page:



