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("CMEC"), represented by its Chairman, Mr. Henry A. Presler. The standing
of these organizations is described in their petitions and is not disputed
by the Applicantsl/ or the Regulatory Staff. In its response to the
CMEC petition, the Staff had raised a question about Mr. Presler's
autnority to represent that organization. At the conference, Mr. Presler
served copies of authorizing affidavits from representatives of constituent
organizations of CMEC, thus laying the Staff's question to rest.

A petition for intervention is to be granted if it establishes
standing and pleads at least one litigable contention with reasonable

specificity. 10 CFR 2.714; Philadelphia .iectric Co. (Peach Bottom Atomic

Power Station), & AEC 13, 20 (1974). As discussed hereafter, each of the
three organizations appearing at the conference put forward one or more
contentions which we find admissible, or at least conditionally admissible.
Accordingly, the Board orders CESG, Palmetto and CMEC admitted as parties
to this proceeding. In addition, the petition of the State of South
Carolina to intervene as an interested State pursuant to 10 CFR 2.715(c) is
granted. The State was represented at the hearing by Mr. Richard P.
Wilson, an Assistant Attorney General. However, the State did not
participate actively, nor did it file any separate contentions.

The fourth petitioning organization, Safe .nergy Alliance of
Charlotte, North Carolina, did not file contentions in support of its

initial petition and, although served with notice, did not appear at the

1/ Duke Power Co. is the lead Applicant in this proceeding. It also
acts as agent for the other owners of the facility, North Carolina
Municipal Power Agency Number 1, North Carolina Electric Membership
Corporation, and Saluda River Electric Cooperative, Inc.



prenearing conference. Mr. Presler of (MEC filed an affidavit from an
officer of Safe Energy Alliance stating that CMEC would represent the
interests of tne Alliance in the proceeding. As stated on the record, in
these circumstances the Board considers the separate Safe Energy Alliance
petition as naving been withdrawn. Tr. 3-4, Alternatively, that petition
is denied for want of prosecution,

Specificity of Contentions and Available Information. The three

petitioning organizations filed a total of fifty-two contentionsfg/

The Applicants and the Staff separately oppose admission of forty-seven of
these contentions. Because the Applicants and the Staff largely disagree
about the handful of contentions they would admit, all but two of the
Intervenors' fifty-two proposed contentions are opposed by the Applicants,
the Staff, or (in most cases) by both. We are admitting half of the
Intervenors' proposed contentions, in whole or in part. However, only one
of these contentions is bei q admitted unconditionally. Twenty-five

contentions are being admitted subject to certain specified conditions.

2/ CMEC filed 4 contentions, Palmetto 29, and CESG 19. Palmetto also
filed an additional 19 contentions identical to CESG's 19. CESG
labeled 3 otner paragraphs as “"contentions" (numbered 4, 7 and 14)
wnich we view as legal argument and procedural requests. CESG's
paragraphs 7 and 14 are pertinent here; they request that the
orenearing conference (which we take to mean this conference held
pursuant to 10 CFR 2.75la) not be held until 90 days after the Staff's
environmental impact statement and <afety evaluation report are
available. They arqgue that it is “"essential to permit CESG ... to
take into consideration Staff's views in regard to environmental ...
natters" in framing contentions. While we find substantial merit in
tnis argument, we believe that the 90-day guideline in 2.75la and the
Commission's "Statement of Policy on Conduct of Licensing Proceedings”
(46 Fed. Reg. 28533) indicate the need to get the proceeding started
garlier, as we are doing here. However, by granting conditional
admission to contentions that now may be unduly vague only because
certain documents are presently unavailable, we are being responsive
to the very real problem CESG raises. CESG's paragraph 4 speaks to
certain legal issues we find it unnecessary to reach.



By far the most frequent basis for objection by both the Applicants
and the Staff is an alleged lack of specificity in the contention. In some
cases, we find this objection to be well taken. But in others where we
also find a lack of specificity, we nevertheless reject that objection at
this stage of the proceeding because of the limited information presently
available to the Intervenors. Because of the importance in these rulings
of the concept of specificity in contentions, a few words about that
subject are in order before we turn to the individual contentions before
us.

Section 714(b) of the Commission's Rules of Practice (10 CFR 2.714(b))
requires that "the bases for each conteqfion [be] set forth with reasonable
specificity." It is not enough, for examnple, merely to allege that aspects
of an applicant's plans will not comply with Commission regulations. A
contention must include a reasonably specific articulation of its rationale
-- e.g., why the apylicant's plans fall short of certain safety
requirements, or will have a particular detrimental effect on the
environment. This specificity requiremer. serves several purposes. It
facilitates board determinations whether contentions are litigable. For

sxanple, a contention is to be excluded if it is, in substance,

D
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an impermissible attack on a Commission rule, or if it is not within the

scope of the proceeding. See Philadelphia Electric Co., supra at 20.

Another purpose of specificity in contentions is "to help assure that

other parties are sufficiently put on notice so that they will know at

least generally what they will have to defend against." Philadelphia




Electric Co., supra at 20 (emphasis added). However, this language does

not imply a high standard of specificity at this early stage of the
proceeding. As discussed below (at page 13) the purpose of revising and
refining contentions at tne final prehearing conference is to make the
issues for hearing more specific in the light of completed discovery.
Reflecting this aspect of the process, most preparation for hearing takes
place after the final prehearing conference.

The specificity requirement is a perfectly reasonable one, so long as
the factual information necessary for specificity is available to an
intervenor. Unfortunately, because of the way the hearing process is
structured that is often not the case, gprticularly in the early stages of
tne proceeding. Under the rules, a petitioner for intervention in an
operating license case like this one must file at least some contentions
before tne first prehearing conference, which the rules contemplate will
take place a few montns after the application is noticed for hearing. At
that time, the applicant's final safety analysis report ("FSAR") (or at
least most of it) and environmental report ("ER") are available to
petiticners for intervention. However, a number of other potentially
important documents usually are not then available, most notably the
Staff's Safety Evaluation Report ("SER") and draft environmental impact
statement and the report of the Advisory Committee on Reactor Safeguards.
In addition, certain of the applicant's documents, such as emergency plans,
may not be avaiiable.

Tnat is the situation here. Of the key documents just mentioned, only
the Applicants' FSAR (most of it) and Environmental Report are now

available for public inspection. The Staff's SER and impact statement,



most of the off-site emergency plans and portions of the FSAR have not yet
been written. In addition, the Applicants' security plan, while in
existence, is being withheld pursuant to Commission regulations. 10 CFR
73.21.

The Applicants and the Staff nevertneless argue that the Intervenors
should be required to plead all of their contentions with reasonable
specificity by the first prehearing conference, even contentions in areas
like emergency planning, where the documents necessary for informed
pleading are not yet available. The Applicants contend that:

[W]hen Palmetto Alliance seeks to put in issue a matter which

arguably is not covered in Applicants' filings, it is incumbent on it

to specify precisely the nature of its allegation and provide in
detail the bases for it. ... The Commission's procedures contemplate,
and require, adequate contentions to be framed on the basis of
information available to petitioners at the time the notice of hearing
is published. Absence of documents which are not available until the

NKC Staff completes its review of an application is not good cause for

failing to provide adequate specification of, or basis for, a

contention, or for reserving the right to raise a contention at a
later time.3/

The Staff, in substance, concurs¢5/ The Applicants and the Staff
concede, as they must, that an intervenor may file a contention later,
pursuant to 10 CFR 2.714(b), based on infcrmation disclosed in a document
first becoming available at a later date. But there's a catchv§/

In their view, such "late" contentions would have to surmount all of the

3/ Applicants' Response to Palmetto Contentions, pp. 8-9.

4/ Staff Response to Contentions, p. 8, note 14. See also Tr.
110-114, 215, 231, 322-323.

5/ For a similar catch, see Heller, Catch 22, p. 47 (Dell ed.).



hurdles applicable to contentions filed late for other (and usually less
justifiable) reasonswg/
The Board believes that the Applicants' and Staff's stated position on
this guestion is (1) not required by the rules as written or by prior
decisions, (2) unreasonable, and (3) probably in conflict with governing
statutes. As to the first point, the rules as written do not explicitly
require that all contentions be filed before the first prehearing
conference, subject only to a highly restricted right to file a "late"
contention later.l/ And the cases cited by the Applicants and Staff

have held only that some (by inference, at least one) contentions should be

pled by that time. See Wisconsin Electric Power Co. (Koshkonong Nuclear

Plant), 8 AEC 928; Northern States Power Co. (Prairie Island Plant), 6 AEC

188, aff'd, BPI v. AEC, 502 F.2d 424 (C.A.D.C. 1974). Those cases

emphasized the "wealth" of information available at the early stages of the
proceeding in the applicant's FSAR and environmental report, the assumption

being that at least some contentions could be gleaned from these typically

6/ Section 2.714(a) erects five separate hurdles to "nontimely"
contentions, only one of which (good cause) would presumab{y be
surmounted by a showing of new information. In the main, these
criteria are inappropriate for application to a contention that is
“late" for reasons wholly beyond the intervenor's control. For
example, the last criterion concerns the extent to which the
contention will "broaden the issues or delay the proceeding." An
issue based on new information will almost necessarily broaden the
issues and it may well delay the proceeding. But the responsibility
for those effects must be borne by the applicant or the Staff for
producing a "late" informational document.

A literal reading of the last sentence of 10 CFR 2.714(b) arguably
leads to that conclusion. As we demonstrate, however, other
compelling considerations require a different conclusion. We should,
in addition, read section 2.714(b) in the light of our duty under 10
CFR 2.718 "to conduct a fair ... hearing."
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which the Applicants and Staff then object as lacking in "specificity."
Placing the cart squarely before the horse, the Applicants argue that
Palmetto should be required to express its “concerns" now, that it "should
know if they have a concern" before the emergency plans are even prepared.
Tr. 112.

There are several practical reasons to reject this argument. In the
first place, it is very difficult to express concrete concerns about
energency planning in the abstract, without reference to specific emergency
plans. It is probably a waste of time for all concerned, including this
Board, for intervenors to develop "concerns" that emergency planners,
working inaependently, may be fully addressing. The sensible approach is
f~r a potential intervenor first to study proposed emergency plans, and
then to decide whether he finds flaws in them which he may wish to
contest.

Moreover, forcing intervenors to shoot in the dark may encourage
fabrication of artificial, frivolous and perhaps even spurious contentions,
because by necessity they are based on little more than
1mag1nat1on4-/ From its quite different perspective, the applicant
may have no incentive to facilitate the early completion of all emergency
plans. Tnis is so because, under the Applicants' and Staff's theory we are

rejecting, if emergency planning or any other aspect of a nuclear power

8/ For example, in the Diablo Canyon case, ihe intervenors eventually

i gained access to the facility's security plan on the basis of a prior
contention tnat the facility was “vulnerable to sabotage not only from
land, but from sea." Pacific Gas and Electric Co. (Diablo Canyon
Nuclear Power Plant), 5 NRC 1398, 1400 (1977). We suspect that the
Diablo intervenors had no prior knowledge about the security plan and
that this contention was made up out of whole cloth.
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plant application is simply delayed until after the first prehearing
conference, defects may be effectively insulated from scrutiny in the
nearing process. Such a result seems inconsistent with the hearing
requirements of the Atomic Energy Act. 42 U.S.C. 2239.

Indeed, we think that the Applicants' and Staff's position on the
specificity question is, as they would have us apply it here, of very
questionable legality not only under the Atomic Energy Act (as to safety
issues), but also the National Environmental Policy Act (NEPA) (as to
environmental issues). Soaction 189(a) of the Atomic Energy Act provides
for a hearing upon the request of an interested person in certain kinds of
licensings, including operating license proceedings. To be sure, the
courts have held that this right is not absolute, that it may be
conditioned, for example, upon the filing of contentions prior to
discovery. P [ v. AEC, 502 F.2d 424 (C.A.D.C. 1974). However, the BPI
decision did not discuss and apparently assumed that information requisite
to formulation of contentions was available in that case. Where, as in
this case, much of the necessary information is not yet available, a court
might well hold that section 189(a) requires an equivalent opportunity to
frame a contention promptly following the availability of the information.
If that were not allowed, the exercise of the right to a hearing would be
impermissibly hindered, or virtually foreclosed, by an unreasonable
procedur al requirement.

NEPA requires that environmental questions be open for consideration
"to the fullest extent possible" throughout the agency review process,

including the hearing process. NEPA, Section 102. In the landmark Calvert
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C1iffs decision, the court invalidated several provisions of the AEC's
original implementing rules, viewing the agency's "crabbed interpretation

of NZPA" as "a mockery of the Act." Calvert Cliffs Coordinating Committee

v. AZC, 449 F. 2d 1109 (C.A.D.C. 1971). Among the nullified rules was one
which barred licensing boards from considering environmental questiias
unless they were raised by a party. The court viewed the rule as an
unnecessary and therefore illegal restriction on the "fullest possible"
consideration of the environment. Similarly in the present context it
could be forcefully argued that a “rule" requiring the pleading of all NEPA
contentions before the Staff's impact statement is even written is an
unnecessary and therefore impermissible restriction on agency

consideration of the environment, yet another “"erabbed interpretation of
NEPA. Y/

In light of the foregoing considerations, the Board rejects the
argument that we should disallow a proposed contention for 1ack of
specificity if a document likely to provide the necessary specifics is not
yet available. In this case, such documents include the Staff's Safety

Evaluation Report and draft environmental impact statement, portions of the

Applicants' FSAR yet to be supplied, and the off-site emergency plans for

9/ Tne Applicants' and Staff's position here is more questionable

By legally than the rule struck down by the Calvert Cliffs' court. That
sosition undercuts the right of an adversary party to raise litigable
issues about the Staff's impact statement, the traditional and most
commonly-used means of testing a statement. Calvert Cliffs imposed on
licensing boards a NEPA requirement to raise environmental issues sua
sponte, a much less significant way of testing an impact
statement than through adversary contentions.
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the counties and municipalities near the plant.lg/ As discussed
contention-by-contention hereafter, contentions that may be addressed in
one of those documents will, if they are otherwise acceptable, be admitted
conditionally despite a present lack of specificity. The intervenor
advancing such a contention will be required to review the relevant
document promptly after it becomes available, and to then either abandon or
revise the contention to meet the specificity requirements of 10 CFR
2.714(b). Revised contentions are to be filed within 30 days following
receipt of the relevant document.ll/ The adequacy of any revised
contentions will be judged by the general principles applicable to
contentions, including specificity. However, the additional criteria
normally applied to late contentions under 10 CFR 2.714(a)(1)(i)=(v) will
not be applied to contentions revised pursuant to this paragraph; their
“lateness" is entirely beyond the control of the sponsoring intervenor.

What we have just said applies only to contentions for which little or
no information has been supplied by the Applicants in their FSAR or
Environmental Report. [f substantial relevant information has been
supplied and referenced in the Applicants' opposition pleading, the
contention will be judged for specificity now and rejected if found unduly
vaque. However, should a document containing new information or analysis

on the subject become available later, the Intervenor may within 30 days

10/ The security plan for the facility stands on a somewhat different
footing and is treated separately at pp. 37-38, below.

11/ We are admitting a few somewhat vague contenticns on the condition
that they will be revised and made more specific following discovery.
Discovery on these contentions is to be completed within Su days of
this Memorandum and Order, and revised contentions are to be submitted
within 30 days thereafter.
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file a revised contention based upon it. Again, the criteria of 10 CFR
2.714(a)(1)(i)=(v) will not be applied to such a contention. Debatable
questions about whether information or analysis is "new" will generally be
resolved in the Intervenor's favor.

Specificity Through Discovery. An additional consideration affects

the level of specificity required at this initial stage of the proceeding.
Our admission of contentions will be followed by an extended period of
discovery, during which the intervenors can learn additional factual
details about their areas of concern. The principal functional purpose of
contentions at this juncture is to place some reasonable limits on
discovery. Boards have recognized that those discovery limits can, without
prejudice to the hearing process, be more broad” and general than the
revised contentions that can be developed after discovery and which will

ultimately structure the hearing. See, e.g., Southern California Edison

Co. (San Onofre Nuclear Generating Station), Partial Initial Decision, slip
0p., pp. 10-12. The rule prescribing a final prehearing conference after
the close of discovery (10 CFR 2.752) explicitly contemplates amending the
“pleadings" and clarification of the "issues." For these reasons, we now
apply less stringent standards of specificity than we will apply at the

final prehearing conference.

Contentions Admitted.

CMEC Contentions 1-4 are admitted, subject to the following

conditions:
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(1) Should these contentions go to hearing, the focus will be on the
Staff's impact statemert, not the Applicants' Environmential Report, because
the substantive NEPA obligation is discharged through the impact statement.
Accordingly, CMEC shall review the Staff's draft environmental impact
statement promptly after it becomes available and revise these contentions,
as appropriate, in the light of that statement.

(2) CMEC Contention 1 is revised to read as amer ) on page 2 of the
"WRC Staff Response to Reworded Contention 1," dated February 22, 1982.

Mr. Presler's proposed revised version of CMEC Contention 1, dated
February 1, 1982, is withdrawn. CMEC Contention 3 is revised to read as
agreed to by the parties and as set forgp in the CMEC "Further Proposal"
pleading dated February 22, 1982. The Staff's objection to the reference
in Contention 3 to Contention 2 is overruled.

(3) Tne Commission's Black Fox decision generally authorizes
litigation of contentions about the long-term health effects of radiation,

the thrust of Contention 4. See Public Service Co. of Oklahoma (B1ack Fox

Station), 12 NRC 264 (1980). In view of the Applicants' stipulation to
this contention, we are not inclined to reject it at this juncture in spite
of its lack of specificity. However, this contention shall be made more
specific or withdrawn after tte Staff's draft impact statement is

available,.

Palmetto Contention 27 is admitted unconditionally.

The following Palmetto contentions are admitted conditionally, in

whole or in part, subject to the specified conditions:
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Palmetto 1: This contention about long-term health effects is
similar to CMEC Contention 4. It is somewhat more specific in referencing
the work of particular researchers, but it still falls short in that
recard. It mignt, for example, specify the respects in which the BEIR III
report and the Commission's food chain analyses are allegedly deficient.
It is admitted conditionally, subject to further specification following
avzilability of the draft environmental impact statement.

The Applicants specifically object to the part of this contention
which focuses on health effects from the uranium fuel cycle, viewing i‘. as
an attack on the values established by rule in Table S-3. This irgument is
answered by footnote 1 to Table S-3, which states in pertinent part:

Table S-3 does not include health effects from the effluents

described in the Table. ... These issues may be the subject of

litigation in the individual licensing proceedings.

Palmetto 2: This Contention faults the Applicants and the Staff
for failing to assess the impacts of accidents beyond the design basis of

the facility. Tnis contention is premature. Pursuant to the Commission's

Statement of Interim Policy, 45 Fed. Reg. 40101, the Staff will be

assessing the impacts of such accidents in its environmental impact
statanent. The Scaff's draft impact statement should explicitly address
the concerns being raised in this contention or explain why they need not
be addressed.

ne Staff's "special circumstances" argument at pp. 10-'1 of its
response seems to assume that consideration of the effects of serious
accidents need only be incluced in an impact statement for a facility that
meets that test. While that was once the rule under certair Commission

adjudicatory decisions (see Public Service Co. of Oklahoma (Black Fox
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Station), 11 NRC 433 (19R0)), those decisions have now been superseded by

the Statement of Interim Policy under which all final impact statements

issued after June 9, 1980 are to include such consideration.lz/ The

special circumstances test applies only to plants under construction where
particular design changes might be warranted. We make no judgment here
about whether such changes are warranted for Catawba because we are ruling
on a contention that does not call for design changes, only "assessment of
impacts." As it does on other contested issues in an operating license
proceeding, the Licensing Board will rule in the first instance on whether
the impact statement's consideration of accidents pursuant to the Policy
Statement is adequate. -

The Policy Statement calls for discussion of severe accidents in

applicants' environmental reports filed after Jyly 1, 1980. Since the
report for Catawba was filed prior to that date, no such discussion is
necessary. Accordinagly, this contention is admitted, subject to striking
"The Applicants" from the first sentence and to the condition that it will
he revised and made more specific in light of the draft impact statement;
otherwise, it shall be withdrawn.

Palmetto 3 and 4: These contentions question the adequacy of

emergency plans for the facility in various respects. As drafted, they are
extremely vaque. However, they are vague because the emergency plans for
the counties and municipalities near the plant have not yet been prepared.

In these circumstances, about all an intervenor can do is express very

12/ The Commission's words are that the Staff should "initiate

T treatments of accident considerations ... in its ongoing NEPA reviews,
i.e., for any proceeding at a licensing stage where [an FES] has not
yet been issued. Id. at 40103.
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general concerns. The most he should be required to do at this point is
express an interest in the subject. These contentions are admitted,
suhiect to their revision for specificity promptly following the
availability of the pertinent plans. Revised contentions in this area need
not be restricted to the subjects referred to in these contentions.

Palmetto 6, 7 and 18: These contentions, as drafted, are at best

only marginally acceptable from the standpoint of specificity. However,
they are being admitted conditionally because they concern the actual
safety of construction and operation of the Catawba plant, issues that are
at the core of our responsibilities as an operating 1icense board. There
were indications at the conference that some further specification of these
contentions could be made now. Tr. 118,’176-177, These contentions can be
explored in discovery and we expect the intervenors to make them more
specific, or to withdraw them, following discovery.

Palmetto 8: This contention gquestions the qualifications of
reactor operators and shift supervisors for Catawba because of an alleged
lack of relevant operating experience. This conten®ion is sufficiently
specific and would be allowable but for our concern whether it may
constitute an impermissible attack on a Commission rule. The information
about qualifications contained in Section 13.1 of the FSAR does not speak
directly to the allegation in this contention that the operators and
supervisors for Catawba lack sufficient "hands on" experience with large
PWR's. The Applicants' pleading araues (at p. 17) that there is a pending
rulemaking on this subject which precludes this contention, and refers to
SFCY-21-24, No rulemaking has been initiated as a result of that Staff
proposal; the matter is presently under study. Therefore, that proposal

does not bar this contention. However, we desire the parties' views on
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whether the present rules in 10 CFR Part 55, particularly sections 55.11
and 55.24, bar this contention.

In addition, certain requirements relating to operator qualifications
have been imposed as part of the Three Mile Island Action Plan in
NUREG-0737. Clarification Item 1.A.2.1. Pursuant to the Commission's

Guidance Statement of December 16, 1980, the sufficiency of TMI

requirements may be contested by intervenors in licensing cases, suggesting
that the present contention is allowable. However, certain of these TMI
requirements were subsequently proposed in rule form, including certain
experience requirements for senior reactor operators. 10 CFR 50.34

(£)(1)(ii). See Licensing Requirements for Pending Operating License

Applications, Proposed Rule, 46 Fed. Reg. 26491. We desire the views of

the parties on whetner these rather convoluted developments have the effect
of barring litigation of Palmetto's Contention 8. These views should be
served by March 26, 1982. In the meantime, this contention is admitted
conditionally, subject to reconsideration in light of the parties' further
views,

Palmetto 10: This contention seeks consideration of the economic
costs of severe (so-called “Class 9") accidents. As noted above with
raspect to Contentien 2, consideration of such accidents will be included
in the Staff's draft impact statement including, in the words of the
Interim Policy Statement, "socioeconomic impacts that might be associated
with emergency measures during or following an accident." This contention
is admitted, subject to its being revised or withdrawn following
availability of tne draft impact statement.

Palmetto 14, 15, 16, 17 and 38 (CESG 11): These five contentions all

relate in one way or another to the expansion of the spent fuel storage
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pool at Catawba since the construction permit was issued and to the
consequent possibility that the Applicants may later store spent fuel from
otner Duke facilities (such as McGuire and Oconee) at Catawba. These
contentions raise questions about the safety and environmental
acceptability of transportation of spent fuel to Catawba and its storage
there, under both normal and accident conditions.

We can rule out certain aspects of these spent fuel contentions at
this point., We are disallowing Contention 14 because, as we read it, it
seeks to avoid application of the Table S-4 values about transportation
impacts solely on the ground that the spent fuel would be destined for tne
Catawba storage pool, instead of the hyqpthetical reprocessing plant
referred to in the Table S-4 rule (10 CFR 51.20¢g)(1)). The contention
does not postulate why the impacts of transporting to these different types
of destinations would be different. We think they would be substantially
the same and thereiore that the Table S-4 values would apply.

Palmetto 17 would require consideration of the Applicants' provisions
for caretaking of the spent fuel following the expiration of any Catawba
operating license. This proceeding concerns the operation of the Catawba
Station. This contention lies beyond its scope ard is rejected. Moreover,
che issue is generic within the nuclear power industry and is currently
subject to Commission rulemaking. The Appeal Board has accordingly ruled
that litigation of this topic would constitute a collateral attack on the

rulemaking. Public Service Electric and Gas Co. (Salem Nuclear Generating

Station), 14 NRC 43, 68-69 (1981).
The first two sentences of Palmetto 38 (CESG 11) are in the nature of

legal argument about the expansion of the fuel pool. The last sentence
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seeks to raise a safety issue (albeit an unclear issue) about the
corsequences of enlarging the pool. We are rejecting Contention 38 as a
separate issue. However, tne substance of the matters sought to be raised
in the last sentence may be raised under the broader spent fuel contentions
we are conditionally admitting, as explained hereafter.

From what we know now about the Applicants' plans for the Catawba
spent fuel pool, we tentatively believe that consideration of the safety
and environmental aspects of transporting and storing fuel there from other
Duke facilities would be appropriate in this proceeding. However, we need
additional information and the views of the parties on certain issues
before we can make final rulings on contentions in this area. These
questions are prompted by the following considerations.

Applicants state in their application (at pp. 11-12):

Applicants further request such additional source, special nuclear

and by-product material licenses as may be necessary or appropriate

. for authority to store irradiated fuel from other facilities. ...

Duke has no present plans to utilize this storage alternative but,

rather, considers it prudent planning to have this storage as one of

tne alternatives availabie.
The application apparently does not request explicit authority to transport
(as distinguished from authority to store) spent fuel from other Duke
facilities to Catawba.

The jurisdiction of a licensing board is normally established by the

notice of opportunity for hearing and the subsequent notice of

pstablishment of the board. See Pacific Gas and Electric Co. (Diablo

Lanyon Plant), 3 NRC 73, 74, note 1 (1976). Here, those notices refer only

to the operating licenses for Catawba. There is no explicit reference to
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materials licenses for storage and transportation of fuel from other Duke
facilities.
Ouke's plans for handling of spent fuel, including the “Cascade Plan,"

were the subject of extended discussion in Duke Power Co. (Amendment to

Materials License), 12 NRC 459, 469-72 (1980), rev'd, 14 NRC 307 (1981).
There, environmental analysis was carried out for only a small part of the
larger plan, and an "assessment" was deemed sufficient. However, if we are
being asked to authorize comparatively more extensive shipment and storage
of fuel, inclusion of this subject in the environmental impact statement
for the operating licenses may be necessary.

In light of the foregoing considerations and information available to
them, the Applicants and the Staff are fb addre;s the following questions;
tne Intervenors are free to comment on such of these questions as they
choose:

1. Applicants only to answer. What are Duke's plans with reference
to storing fuel from other Duke facilities at Catawba. Be more soecific
than in the quoted sentence from the application. Describe the "Cascade
Plan"; what is its present status?

2. Wnat licensing authority is Duke presently seeking to transport
or store spent fuel from oth;r facilities to or at Catawba? What
additional authority does it intend to seek? Does Duke intend to secure
now, in connection with the operating licenses for Catawba, al' of the
authority it needs to transport and store spent fuel at Catawba from other

facilities to the capacity of the Catawba storage pool?
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3. Does this Board presently have jurisdiction over applications to
store or transport spent fuel from other facilities? If not, could it
and/or should it be given such jurisdiction?

4. Does the Applicants' environme.cal report include an adequate
discussion of any plans to store or transport spent fuel from other
facilities at Catawba?

5. Staff only to answer. Does the Staff intend to include in its
draft impact statemert discussion of transportation of spent fuel from
other facilities to Catawba and its storage there? If so, why? If not,
why not?

Responses and any comments on thes€ questions shall be mailed by March
26, 1982. '

Palmetto 15 concerns the environmental costs of both the
transportation of spent fuel to Catawba from other Duke nuclear plants and
its storage in the used-fuel pool. This contention is admitted
conditionally, provided the words "Away From Reactor (AFR)" are stricken
from the first paragraph and "as an AFR" are stricken from the third
paragraph. The Applicants' request that "may" be substituted for "intend
to," also in the third paragraph, is denied. This is an Intervenor's
contention and it is free to allege any intention it thinks it can prove.

Palmetto 16 is similar to 15, except that it refers to the public
health and safety aspects of used fuel storage and transportation at

Catawba. This contention is also conditionally admitted.
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Contentions 15 and 16 are being admitted conditionally at this
juncture, The Board will consider revision of these contentions in light
of tne information we receive in response to our questions.

Palmetto 21: Tnis generally-worded contention charges the
hoolicants with failure to develop certain procedures required by
NUREG-0737 in response to the Three Mile Islana accident. The Applicants
respond that they have submitted certain analyses to the Commission Staff
and that the Staff is currently evaluating certain “emergency procedures."
However, the section of the FSAR referenced by the Applicants (Section 1.9)
says only that they are “in the process of developing new procedures." It
does not say what those procedures are. . In these circumstances, the
Intervenors cannot be faulted for filing a non-specific contention. This
contention is admitted conditionally. The Applicants are Jirected to
supply to Palmetto a copy of their proposed procedures for complying with
these TMI requirements, now or as soon as they are available. Palmetto is
thereafter required to provide a revised and acceptably specific contention
or to withdraw this contention.

Palmetto 22: This contention concerns two matters. The first is
an z1leged absence of sufficient instrumentation to detect inadequate core
cooling. Tnis part of the contention is denied. Section 1.9 (pp. 10-11)
of the FSAR contains a dec<cription of such instrumentation and Palmetto
j0es not specify any deficiencies in this description or even refer to it.
The final sentence of the contention addresses the interaction of human
facters und efficiency of operation. This part is admitted conditionally

pending - “*idu.. .y to Falmetto of the review of the control room design



by the Applicants (Section 1.9-(3) of the FSAR). Thereafter the contention
will be withdrawn or be stated in more detail.

Palmetto 24: This contention about the ability of the Casall
wners of the facility to produce the funds necessary to operate it safely
is admitted, subject to deletion of the next to the 1ast sentence beginning

with the phrase "An accident with ...." As pointed out by the Staff,
Commission regulations on financial qualifications do not require
applicants to demonstrate capability to absorb the costs of severe
accidents, The Staff's argument that the contention is not sufficiently

specific is not well taken. The Applicants' attempt to equate this

contention with CESG's Contention 22 fails; the latter contention (which we

are rejecting) does not refer to the possible financial vulnerabilities of
small owners,

Palmetto 25: Tnis contention about costs of deconmissioning is
similar to the prior contention; it is admitted subject to deletion of the
last paragraph, and subject to further specification following discovery.

Palmetto 26: It is unclear to the Board whether or to what
extent the South Carolina Department of Health and Environmental Control
#i11 be responsible for monitoring the operational effects of Catawba,
either as a matter of Commission safety regulations or as a factor in the
environmental cost/benefit analysis. Various aspects of monitoring
activities are discussed in detail in Chapter 6 of the Envircnmental
Report, including a brief description of a pre-operational monitoring
proaran by the South Carolina Department of Health and Environmental

Control. Because this contention is not tied in with this discussion and
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is objectionable on specificity grounds, it is disallowed, with one
possible exception. The contention also refers to the State agency's
"responsibilities in the event of an emergency." Because the off-site
energency plans are not yet available, we do not know what role tne agency
may play in an emergency. Accordingly, this limited aspect of the
contention is admitted conditionally, until those plans are available and

pending its revision or withdrawal.

CESG Contentions 8, 9, 13 and 16 and 1713/ are admitted, in

whole or in part, subject to the following conditions:

CESG 8 (Palmetto 35): The first sentence of this emergency

planning contention is premature because the tem mile plume exposure
pathway emergency planning zone has not yet been drawn by State and local
officials. This portion of this contention is admitted, subject to the
Intervenor's reviewing the State and local plans when they are available as
to tne appropriateness of that EPZ boundary. The second sentence alleges
that a "radius of 30 miles should be the basis for emergency planning." We
read tnis to mean that the plume exposure pathway EPZ prescribed in the
rule as "about ten miles" should be expanded to 30 miles in the
circunstances of this case. This is an impermissible attack on the
Commission's rule (10 CFR 50.47(c)(2)). Should the Intervenors wish to

pursue tnis matter, the proper course would be to file appropriate papers

Tnese same contentions are also advarced by Palmetto as their
contentions numbered 35, 36, 40, 42 and 43. These Palmetto
contentions are also admitted, subject, of course, to the same
conditions.

3/
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seeking a waiver of tue ten-mile feature of the rule, pursuant to 10 CFR
2.758.

CESG G: The first sentence of this contention is similar to

Palmetto Contention 2; both seek consideration of serious accidents in the
Staff's environmental impact statement. This contention is admitted
conditionally, subject to its being revised or withdrawn in light of the
draft enyironmental impact statement's discussion of serious accidents. We
do not, by tnis conditional admission, necessarily endorse the need to
consider the entire spectrum of PWR accidents; the scope of the Staff's
obligation is basically contained in the Commission's Policy Statement.

The second sentence of this contention is rejected. The abilities of local
officials to cope with the consequences of serious accidents would be more
appropriately explored in the emergency planning context. New contentions
concerning the functions and capabilities of local officials can be
submitted promptly after the local area plans become available.

CESG 13: This contention alleging irregularities in welding

practices is similar to Palmetto Contentions 6, 7 and 18. It is admitted
conditionally, subject to further specification, or withdrawal, following
discovery. The conference transcript indicates that further specificity
could be provided. Tr. 348-350.

CESG 16: This contention is similar to parts of Palmetto
Contention 22. It is quite vague as drafted. However, it is being
admitted conditionally, subject to further specification or withdrawal
after the Applicants have supplied to CESG a copy of the control room

¢esign review promised in Section 1.9-1(3) of the FSAR.



CESG 17: This contention lacks specificity in that it fails to
state how an infestation of the Asiatic clam Corbicula might affect the
performance of the cooling tower sy<tem and why such an effect should be of

nealth and safety concern or impact the environment. The potential for

Corhicula infestation was brought out in the FES (p. 2-36) at the

construction permit stage. However, the Applicants do not refer in their
pleading to any discussion of Corbicula in their FSAR or ER. In these
circumstances, we admit this contention conditiorally, subject to
clarification of the issue and much greater specificity following

discovery.

Palmetto Contentions Rejected.

Palmetto 5: This diffuse contention expresses a generalized concern
about serious accidents at Catawba. It questions the use of the Reactor
Safety Study in accident analyses, and contends that serious accidents
(presumably at reactors generally) are “plainly credible" after Three Mile
Island. Tnis proposed contention falls short of specificity requirements,
whate,er standard one applies. There is no nexus of any kind, direct or
inagirect, between the very generalized concerns being expressed and the
specific licensing actions we are considering. Tne possibility of
accicerts at a particular reactor can only be meaningfully analyzed with
reference to specific scenarios and the design of that particular facility.
Were Palmetto to postulate a specific serious and credible accident

scenario at Catawba, we might accept a contention based upon it. Cf.
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Public Service Co. of Oklanoma (Black Fox Station), 11 NRC 433 (1980). In

the absence of such a credible scenario, this contention must be rejected.

Palmetto 9 and 31 (CESG 2): These contentions address an explosive

nydrogen-oxygen reaction produced within the reactor containment following

a loss-of-coolant accident. As held in Sacramento Municipal Utility

District (Rancho Seco Nuclear Generating Station), ALAB-655, 14 NRC 799,
these contentions are denied because the issue is being addressed in the
rulenaking process. As recently as December 23, 1981 (46 Fed. Reg. 6228l1),
the Commission published a proposed rule for comment. It is recognized,
however, that nydrogen issues may be litigated in individual licensing
proceedings provided the challenger postulates a credible scenario for a
loss-of -coolant accident producing hydrogen. Absent such a scenario and in
view of the pending rulemaking, these contentions are rejected.

Palmetto 11: This contention seeks to inject increased costs of
construction into the environmental cost/benefit analysis at the operating
license stage. The second sentence makes it clear that it is an attempt to
reopen the cost/benefit analysis conducted at the construction permit
stage. While construction costs can be significant at the construction
permit stage wnen it comes to choosing among alternatives, they are usually
irrelevant at tne operating license stage. In the first place, costs of
construction of all power plants have risen sharply in the past several
years. The costs of tne benefits associated with builiing a plant have
also risen. No claim is made that the costs of construction of Catawba
nave risen any faster than those of other nuclear plants, or of other goods

and services in the economy. More fundamentally, the attempt to inject



increased costs into the cost/benefit equation at the operating license
stage simply comes too late. Even assuming that the costs of construction
of Catawba have gone up an inordinate amount, the fact remains that those
funds nave already been spent or are committed at this late stage of
construction. Thus there is no practical point in considering such “sunk"

costs now. Cf. Public Service Co. of New Hampshire (Seabrook Station),

5 NRC 303, 530-536 (1977).

Palmetto 12: Tnis contention states that capital-intensive forms of
energy (presumably including nuclear power plants) place added burdens on a
tight capital market and increase interest rates in the economy as a whole.
This may or may not be true. However, q}ploration of this broad economic
tnesis is far beyond the relatively narrow scope of this proceeding. The
argument would be more appropriately put to an economic committee of the
Congress.

Palmetto 13: This contention about the effect of Catawba on the area
labor market is also beyond the scope of this operating licensing
proceeding. We are concerned with whether the Catawba nuclear power piants
meet tne safety rules of the NRC and whether their benefits will outweigh
the environmental costs of operation. We are not concerned, at least at
tnis juncture, witn the number of jobs Catawba creates, either as a
construction project or as an operating facility, and, by comparison, how
many jobs investments in conservation might have created had Catawba not
been built.

Pslmetto 19 and 45 (CESG 19): These contentions address the Catawba

tmergency Core Cooling System. 10 CFR Part 50, Apoendix K. Palmetto 19



first alleges that the expected performance of the system has not been
correctly predicted and in support cites what are described as published
criticisms of the methodology embodied in the analysis put forth in the
comnission's Reactor Safety Study (WASH-1400). Additionally, Palmetto 19
together with Palmetto 45 and CESG 19 allude in an unclear manner to a part
of the reactor and allege that part is so poorly supported as to, in the
limit of complete support failure, result in blockage of ports provided for
entrance of emergency cooling water for the reactor core. The contention
is so unclearly stated, even in the oral presentation (Tr. 179 ff, 362), as
to preclude identification of the item of equipment under discussion.
Therefore, both as a challenge to Commi§§ion regulations for emergency core
cooling and as a collection of unclear statements lacking specifics on
equipment, these contentions are rejected.

Palmetto 20: This contention postulates that occupational radiation
exposures will not be as-low-as-reasonably-achievable (ALARA) because
certain equipment (specifically the steam generator, the reacter vessel and
neutron shield bolting) will require extensive repairs and because the FSAR
does not adequately consider occupational exposure from various other
occurrences that are not specifically described.

This contention is disallowed because it faiis to provide any
reasonably specific basis for the assertion that ALARA requirements of 10
CFR 20.1 will not be met. The Applicants have set fortn in Section 12.1 of
the FS5AR their program for “(e)nsuring that occupational radiation
axposures are as low as reasonably achievable (ALARA)." The contention,

nowever, does not question tnis program or any part of it. Speculation
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that large collective doses of radiation might be received by repairmen at
some future time because of the premature failure of equipment is not
grounds for a showing that ALARA principles were ignored.

Tne Commission has under development, but has not yet published, a
proposed rule concerned specifically witnh occupational ALARA. Should
Palmetto Alliance wish to pursue the subject matter of this contention,
participation in the making of the proposed occupational ALARA rule would
be an appropriate avenue.

Palmetto 28: This contention seeks to raise "ATWS" (Anticipated
Transients Without Scram) issues into this individual licensing proceeding.
Tne thrust of the allegation is that the Applicants have failed to
demonstrate that the risk from an ATWS event is.such that there is a
reasonable assurance that the Catawba plant can be operated prior to the
completion of the Commission's pending rulemaking on that subject. The
Applicants in this case do not have the burden of making any such
denonstration. The Commission has made these determinations, as stated in
its recently initiated rulemaking:

The Commission believes that the likelihood of severe consequences

arising from an ATWS event during the two to four year period required

t5 implement a rule is acceptably small. ... On the basis of these

-onsigerations, the Commission believes that there is reasonable

assurance of safety for continued operation until implementation of a

rule is complete. 46 Fed. Reg. 57521.

[t is clear from the quoted language that the Commission wishes to confine
tnese ceneric issues to the generic rulemaking context. The Catawba

facility will, of course, be subject to the outcome of the ATWS

rulemaking.
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Palmetto 29: Alluding to problems that have cropped up at other
nuclear power stations, Palmetto Alliance asserts that the Applicants
should go back to the drawing board and try to ferret out as yet
unrecognized interactions of systems, particularly the control systems and
plant dynanics, that could have impacts on health and safety of the general
public. Palmetto Alliance makes no attempt to ectablish a nexus between
the undefined systems interaction problems encountered at other reactors
and Catawba, to identify tne specific systems of concern, or to postulate
the kind of impact that might endanger the safety and health of the general
public. Conseguently, this contention is muct too vague to be admitted and

is disallowed.

CESG Contentions Rejected.

CESG 1 (Palmetto 30): This contention seeks to inject the question of

“need-for-power" into the proceeding. Such a contention is barred by a new
rule, which provides in pertinent part that --
Presiding officers snall not admit contentions proffered by any
party concerning need for power or alternative energy sources for the
proposed plant in operating license hearings. 10 CFR 51.53(c).
Tne supplementary information statements accompanying the proposed and

“inal rules explicitly recognize that an exception to the rule may be
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sought upon a showing of special circumstances pursuant to 10 CFR 2.758.
46 Fed. Reg. 51776; 47 Fed. Req. .li/
CESG 3 (Palmetto 32): This contention addresses the alleged

inauequacy of tne risk analysis by the Staff of operation and
decomnissioning of the Catawba station, and of the transport and storage of
radionuc lides produced there. The contention introduces a concept of
“totality of risks" which purports to be a single number as a measure of a
projected life-of-the-station effect on the public. Tr. 314-316. The
contention does not include sufficient descripcion of that concept to
establish the feasibility of its determination. Even so, this is basically
a generic issue. Whereas the contention is claimed tu bec site specific,
completely absent are delineations of tﬁbse characterics of thic site which
bear upon the analyses and cause them, in some special manner, to entail
investigation to a depth beyond that usually required by existing
regulations. Accordingly the Board rejects this contention for lack of
specificity.

CESG 5 (Palmetto 33): This contention alleges that the construction

permit cost/benefit analysis has become defective and that the power to be
produced by Catawba will be more expensive than a number of alternatives.

Tnis contention is also barred by the Commission's new rule (quoted in the
discussion of CESG 1), which bars consideration of non-nuclear alternatives

at the operating license stage.

14/ Our rulings on CESG Contentions 1, 5 and 12 are deferred and are to

T~ e effective upon the effectiveness of the new rule. That will occur
30 days following its publication in the Federal Register pursuant to
5 U.S.C. 553(d).




(ESG 6 (Palmetto 34): This contention represents yet another attempt

to inject costs for Catawba and a resulting unfavorable cost/benefit ratio
into this operating license proceeding. It also attempts to bring in
need-for-power by claiming that earnings from Catawba will be "undeserved"
because the facility is "unneeded." These issues are not relevant to the
narrow focus of the cost/benefit analysis at the operating license stage.

CES6 10 (Palmetto 37): This contention calls for an "adequate crisis

relocation plan" as a part of emergency planning. The phrase is not
defined in the contention but it was made clear by CESG at the prehearing

conference that “"crisis relocation" means an area to which people could be

moved permanently in the event of a nuclear disaster. Tr. 341. The

Commission's emergency planning rules do not require establishment of such
a permanent facility. Accordingly, this contention is an impermissible
attack on the rules.

CESG 12 (Palmetto 39): This contention alleges that since the

construction permit the Applicants have embarked upon a variety of programs
designed to decrease load growth. The implication is that these actions
have reduced need for power. As noted in discussion of CESG 1, however,
tne Commission's new rule bars consideration of need for power from
operating license proceedings.

CESG 15 (Palmetto 41): This contention seeks to litigate the possible

effects of an electromagnetic pulse (EMP) on Catawba. It is disallowed.

An electromagnetic pulse of the type described by petitioners is generally
past.lated to result from the detonation of a nuclear weapon at high
altitude as an act of war. Petitioners do not contend otherwise or suggest

how an EMP affecting the Catawba plant could be produced by other than a
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hostile act. Consequently we view this contention s an impermissible
challenge to Commission regulation 10 CFR 50.13 and concur with the action
taken on a similar contention by the Licensing Board for the Perry

facility. Cleveland Electric Illuminating Co. (Perry Nuclear Power Plant),

14 n<C 842. See Siegel v. AEC, 400 F.zd, 778 (C.A.D.C. 1968).

CESG 18 (Palmetto 44): This contention is disallowed for lack of the

requisite specificity. There is no claim that components of the Catawba
reactors do not meet reference temperature requirements. Section 5.3.1.5
of tne FSAR and Tables 5.3.1-4 and -5 show how the Catawba pressure vessels
will comply with the fracture toughness requirements of 10 CFR Part 50,
Appendix G. The contention makes no refgrence to this showing. Moreover,
no link is established between temperature and “reactor embrittlement."
Finally, even assuming there is a problem at the Oconee Unit, the
contention does not link Oconee with Catawba. In sum, this contention does
not contain a sufficiently clear statement to put the Applicant and Staff
on notice of the crux of the Intervenor's concern.

CESG 20 (Palmetto 46): Petitioners are concerned that the drinking

water of communities downstream from Lake Wylie will become contaminated by
radioactive materials accidentally released from Catawba. The release of
concern is postulated to result from "an accident such as happened at
Oconee," or from "---any one of a variety of as yet unencountered
operational errors." The Oconee reactor is of a substantially different
design tnan Catawba and the unsupported assertion that a similar accident
could occur at Catawba is, at best, very tenuous. We note that the FSAR
includes detailed discussions of the proposed Catawba liquid radwaste

system, including analyses of possible accidents and their effects. See
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Sections 3.5, 5.2, 11.2 and 15.7. This contention should, at the least,
reflect an awareness of these discussions. The vagueness of this
contention provides no basis for arguments about the source or nature of
the radioactive materials, how they might reach Lake Wylie, or on the
nagnitude of the additional exposure that might ensue to people downstream
wno drink the water. Consequently, this contention does not meet the
requirements of 10 CFR 2.714(b) and is disallowed.

CESG Contention 21 (Palmetto 47): This contention asserts that the

Applicants' Environmental Report is deficient in respect to the
consideration of some radioactive sources and to the water exposure
pathway. The Commission's Staff is very explicit about the content of
environmental reports. Section 3.5.1 of Reg. Guide 4.2 (NUREG-0099)
specifies the source terms (including tritium) ihat are to be included.
Section 5.2.1 of Req, Guide 4.2 specifies the exposure pathways (including
water) that must, as a minimum, be covered. Further, Reg. Guide 1.109
provides detailed guidance for the calculation of radiation doses from both
liquid and atmospheric pathways.

In this instance, Intervenors have had an opportunity to study the
Environmental Report which is the particular document in contention. This
document does, in fact, contain the type of information alleged to be
missing. See Sections 3.5.1.1.4, 5.2.4.1, 5.2.4.2. If some specific
sections or tables of the report are believed to be deficient the
contention should have specificaily identified them. This contention is
disallowed for lack of specificity.

The Commission fulfills its obligations under the National

Environmental Policy Act, in part, by the issuance of its own environmental
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assessment and environmental statements. Environmental reports prepared by
applicants (sometimes found to be deficient) are major source documents
used by the Commission's Staff. When the Staff's draft environmental
statement for Catawba is issued, Intervenors will have an opportunity to
study it and to submit comments about any item of concern, including source
terms, environmental pathways, and health effects. However, any additional
contentions on this subject will have to be based on new information.

Contention 22 (Palmetto 48): The first sentence of this contention

about dilution of ownership refers to "responsibility and liability," but
it does not say for what. We have admitted Palmetto Contention 24, which
addresses the ability of the small owners to produce the funds needed to
operate the plant. Tnis contention may overlap that contention, but it
seems to add nothing of substance .22/ The remainder of this

contention must also be disallcwed because it does not raise any issue
properly cognizable in an operating license proceeding. The NRC is not

concerned with whether purchasers of nuclear generating capacity enter into

unfavorable agreements.

The Security Plan,

Palmetto Contention 23 alleges in general terms that the Applicants
have not developed and demonstrated an adequate security plan. The
contention does not point to any particular deficiencies presumably
because, as the Applicancs point out, "tne security plan is protected under

the Commission's regulations (10 CFR 2.790), and is not available for

15/ we will consider later on whether allowance of substantially
similar contentions by two or more intervenors should lead to
consolidation of their presentations on that contention.
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inspection." Applicants' Response, p. 78. The Applicants go on to argue
that Palmetto nevertheless "must frame [a sufficiently specific] contention
on information available to it," this despite the fact that, by hypothesis,
no information about the plan is available. We reject that argument,

In the instances of unavailable information discussed so far, we
expected the problem to be resolved later when the relevant documents
becone publicly availabie. Here, however, unless ordered by the Board, the
Catawba security plan will remain unavailable to the Intervenors.

Because an intervenor cannot reasonably be required to advance
specific contentions about a security plan he has never seen, and because
Palmetto has expressed a formal interesg in the Catawba plan, we believe we
could at this juncture order the Applicants to grant Palmetto access to
that plan. wWe could now find that disclosure of the plans is "necessary to
a proper decision in the proceeding."” 10 CFR 2.744(e), as recently
amended, 46 Fed. Feg. 51718, 51723. However, we are uncertain whether
Palmetto is fully aware of the procedural complexities and costs associated
with pursuing security plan issues under the Commission's case law and new
regulations. For one thing, we would condition a disclosure order on
Palmetto having obtained the services of a qualified security plan expert.
Beyond that, access would be conditioned as to time, place, note-taking,

and the like, A copy of the protective order entered in the Diablo Canyon

case is enclosed as illustrative of these restrictions. A copy of the new
security plan regulations is also enclosed.

A logical next step, then, is for Palmetto to consider the matter
further and inform us, witnin ten days of receipt of this Order, wnether it

wishes to gain access to the Catawba security plan, subject to the kinds of



-39 -

conditions we have indicated. If it wishes to proceed, we will then hear

from the other parties and consider what further procedures are

appropriate.

Service of Documents.

During the prenhearing conference Palmetto complained that they had had
only limited access to the Applicants' FSAR and Environmental Report and
that tneir ability to formulate contentions had been significantly
havpered. Palmetto anticipated that they would have further difficulties
of that nature unless documents yet to come -- particularly amendments to
FSAR -- were served upon them. The Applicants rejected these complaints.
Without attempting to resolve these disagreements, the Board suggested that
Palmetto make a motion that henceforth the Intervenors be served with
copies of all relevant documents generated by the Aruiicants and the Staff
in connection with this operating license proceeding. This would include,
most significantly, amendments to the FSAR, other formal technical
excnanges between the Applicants and Staff, emergency plans generated by
State and local authorities, the draft and final environmental impact
statements, and the Staff's Safety Evaluation Report, as supplemented.

Tne Board believes that it would not significantly burden either the
Staffi or the Applicants to serve a copy of the papers they generate in the
future on tne Intervenors. This is suggested by the fact that the Staff
and some applicants have provided such service in some past cases. In the
case of a particularly bulky document which the Applicants or the Staff
believe will not be viewed as important by the Intervenors, the Applicants
or Staff may seek the permission of the Board Chairman to serve only one

copy of the document on one lead intervenor. In such a case, the
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Intervenors would be expected to consult with one another and to share
access to that document. With that narrow exception, however, the Board
grants Palmetto's motion for service of documents on all intervenors in

this case,

Discovery and Schedule for Further Proceedings.

Discovery is to commence as of the date of this Order. The scope of
discovery is to pe confined to the contentions we have admitted either
conditionally or unconditionally.

The following filing dates are establisned by this Order:

Page of Order Matter Filing Date
12 Discovery on Contentions 6, 7, 18 and June 3 (for last
25 (Palmetto) and 13 and 17 (CESG) answers to inter-
rogatories)
12 Revisions of above contentions July 6
12 Revisions of contentions presently 30 days after
non-specific for lack of information receipt of relevant
documenrt
12 New contentions based on new 30 days after
information receipt of
information
21 Information and comments on spent Marcnh 26
fuel questions
17 Comments on operator qualifications March 26
questions
38 wnether Palmetto wishes to pursue 10 days after
their security plan contention receipt of this
Order

The schedule for other matters will be considered and established by
the Board following receipt of scheduling suggestions from the parties, as

discussed at the Prehearing Conference. Tr. 372-73.
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Orders of this kind are governed by 10 CFR 2.75la(d), which providcs
in pertinent part that --

Objections to the order may be filed by a party within five (5)

days after service of the order, except that the regulatory staff may
file objections to such order within ten (10) days after service. The
board may revise the order in the light of the objections presented
and, as permitted by § 2.71.(i), may certify for determination to the
Commission or the Atomic Safety and Licensing Appeal Board, as
appropriate, such matters raised in the objections as it deems
appropriate. The order shall control the subsequent course of the
proceeding unless modified for good cause.

In view of the nunber and complexity of contentions in this case, the
Applicants and the Intervenors may mail their objections to this Memorandum
and Order no later than t'arch 26, 1982. Any Staff objections shall be
mailed by April 2, 1982. .

THE ATOMIC SAFETY AND LICENSING
BOARD

NISTRATIVE JUDGE

Aw»\é&- C\

Or. A. Dixon Callihan
ADMINISTRATIVE JUDGE

Kp‘(@/ " F‘Jk\.

Dr. Richard F. Foster ‘ptﬁ
ADMINISTRATIVE JUDGE

Dated at Bethesda, Maryland,
this 5th day of March, 1982.

Enclosures:

1. Diavlo Canyon protective order

2. Recent NRC regulations on
security plans
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Commicion is amending its regulations
to require INRC licensees end other -
rersons to protect unclassified
¢ofepuards information against
=pr.zed disclosure. The rule
estublishos requirements and sets forth
- s to be epplied by NRC
licensees and other persons for the
protecton of unclessified Safeguards
Informetion for operating power
reactors. spent fuel ehipments, and
activities invelving formula quantities of
teric speciel suclear material.
: October 22, 1921 for
$47¢), 27020d)(1). 73.2 (jj) and ().
2.21 (e). (bl end (c)(3). All
inir.» sections will be effective on
Jenuary 20, 1062
FOR FUNTHER IKFORLATION CORTACT:
Mr. Donald ). Kasun, Physicel Secunty
Licensiny Branch, Division of
\ O e of Nuclear Material

G fenensds 1S
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- - A ed
atury Commission, Wesiingion,
D.C. 20555, Phone 301-427-4010.
CUPTLECNTARY INFORLIATION

Pech ground
On December 28, 1650, the Nuclear
Regulatzry Commission published for

comment & proposed rule that would

prohibit the unauthorized disclosure of
certain safeguards information by NRC
licensees or other persons (45 FR 85458).
Tue proposed rule was published in
response 1o the provisions of a new
wection 147, SAFEGUARDS
INFORMATION of the Atomic Energy
Act. as amended. Public comment on the
proposed rule was received from forty-
five groups and organizations as
follows:

-
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There were no comments received
from public interest groups or
crganizations.

Extensive revisions bave been made
to the rule as e result of the comments
received. The most significant revisions
include:

Excluding from the scope of the rule
activities involving less then a formula
quantity of strategic special nuclear
material (except for spentfuel -
shipments).

Deleting limit of error of inventory
differecce (LEID) information from the
rule.

Adding guard quelification and
training plans es items considered to be
Safeguards lnformetion (those portions
that disclose facility safeguards
features).

Deeming information protection -
systems used by State and local police.
force ecequate to meet rogulatory
requirements,

Rephrasing § 2.790(d)(1).

Not requiring the marking of
docume=ts more then one year old
stored by licensee contractors. Such
documents would be marked if and
when teken from storage for use.

A. Discussion of Comments Resulting
in Chergpes to Proposed Rule

(1) Reductian in the Scope of
Applicction—A number of commenters
sugpested that phyeical protection
informzton for fecilities that possess
only special nuclear material of low
strateg: ¢ significance (Category III) be
deleted rom the rule considering the
r~all ¢ 2'ential bazerd of ruch materials.
Comum enters also suggested that this
type of ~formaticn whea is the bands of
the NRC be withheld {rom public
disclos e as commercially valusble
(proprietary) information.

The Commission agrees with both
points. The criginal determination of
scope wzs besed on the assumption that
eppro; = cte information pertinent to all

facilities and special nuclear materials
required to be protected under 10 CFR
B el Than Rtier pevioe the
roposed rule. er review
Eommiuion has concluded that
applicability should be more closely
related to wae ™ cant adverse effect
on the health and salety” standard
contained in Section 147 of the Atomic
Energy Act. as amended. Accordingly,
the scope of the rule bas been reduced
to epply only to those facilities, nuclear
materials, or transport activities for
which there exists significant potential
for harm to the public health and safety
if the nuclear materials or facilities
involved are intentionally mi.used or
damaged. Therefore, Sefeguards
Information is limited to information

regarding the physical protection of:

All activities involving formula
quantities of strategic special nuclear
materiel. both irradiated and
unirradiated (most of the physical
protection information for activities
involving a formula quantity of
unirrodiated strategic special nuclear
material would be classified es National
Security Information under 10 CFR Part
95), =

Operating power reactors, and

Spent fuel shipments (but not routes
and quantities).

This separation is gencrally consistent
with the overall NRC Policy of graded
safeguards. The sctivities that remain
under the rule (with certzain minor
exceptions such as non-power reactors)
require protection by armed guards,
whereas ine activities deleted do not.
Appropriete paragrephs of § 73.21 bave
been modified to reflect this ecope
change. In regard to the second point,
the Commission has determined
generically that information concerning
a licensee's or epplicant’s material
control and eccounting or physical
security program for special nuclear
material not otherwise covered by
specific statutory exemptions, is
commercial or financial informztion for
purposes of Freedom of Information Act
(5 US.C. 552) (FOLA) requests. In order
to reduce both the licensee's end the
Commission's administrative burdea
associated with licensees applying for a
withbolding determination for each item
of such information submitted to the
NRC under 10 CFR 2.722(b)(1). 10 CFR
2.790(d)(1) has been amended ic Ceem
such informetion confidential
commercial information under
exemption (4) of the FOLA. This
continues in effect present procedures
for such information.

Nine commenters supported the
retention and/or expansion of
§ 2.790(d)(1) as an appropriate meihod
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for withholding ruaterial control and
accounting end physical security
nlormation not considered to be
Safeguards Information. There were no
comments to the contrary. ;

(2) Deletion of Limit of Error of
Inventory Difference (LEID)

sn—A large number of

co~menters recommended the deletion
of LD information for low enriched
v anium fabrication facilities on the
bacis that this information would not be
very valuable to a diverter attempting to
stesl material within the limits of a
statistical alarm threshold

The Commission agrees and LEID
information has been deleted from the

rule (LEID information for activities
'ving formula quentities of stretegic
' nuclesr material would still be

classified under Part 95}

(3) Addition of Guard Qualification
end Training Plans to the Rule—~Ten
comments were received on this matter,
the most for any item. Commenters
stated that guard qualification and
treining plens contained, among other
things. site specific response procedures
and descriptions of facility safeguards
features. A review of several such plans
received by the NRC disclosed that
wi.le some plans were so general that
they could not be considered Safeguards
Inf tion. others contained specific
fn tion that should ba protected.
Tte rule has been emended to include
those portions of guard qualification and
training plans that disclose site specific
festures of the physical protection
system.

{4) Crendfothering—Comments
ronted out thet certaln organizations
(e g. architect/engineering firms) meay
have very large quantities of old
drruments that qualify as Safeguards
Infurmation but are rarely removed from
storage. They suggested that this
irformation be exempted or at least
given special consideration. The
Commiscion agrees with this suggestion
i »art pnd har emezZed the rule to
g marking of gocuments more then
cne veer oid enly when they ere
removed from gtorege. Storage; ™
protection end eccess requircments
however, would still epply. Documents
conteining Safeguerds Information
located at the operating facility would
heve to be marked regardless of age.

et o te B Deowings—Some

e rs supoested that all revisions
¢ Jios. ot just the final be
coneidered as Safeguards Information.
Other commenters suggested that
preliminery design end construction
¢rawings be specifically excluded from
the rule. The Commission believes there
is some ment in both sugzestions.
Aezurdinsly, the rule has been chenged

-

-

\
1o indicate that any drawing or
document that substantially represents
the final design of the physical security
system would have to be protected. This
change eliminates the need to control
much of the initial information. such as
requests for bids, but still requires
protection of documents that are only
glightly different from the final version.

(6) Vital Arec Identification and
Location—Several commenters noted
that the proposed rule might be
interpreted as requiring protection of
mformation already in public
documents, such as in the FSAR,
specifically in regard to dum‘ﬁs that
show locations of safety relat
equipment. The rule was therefore
revised to ind.cate that only drawings or
documents that explicitly identify items
of safety-related equipment as vital for
purposes of physical protection are
required to be protected. (Note that the
content of Appendix E has now been
incorporated into the text of the rule at
paragraph § 73.21(b).) Other than as
above, engineering and construction
drawings that show the locations of
safety-related equipnrent are not
considered Safeguards Information.

(7) Acceptability of Present Protection
Systems—Several commenters
suggested that specific physical
protection requirements not be included
in the existing rule but that licensee or
State stendard procedures be accepted
instead. The Commission bas concluded.
besed on frequent NRC staff contacts,
that State end locel police forces protect
informetion in @ way that is equivelent
to the rule requirements. Accordingly,
the rule has been revised to deem State
and Jocal police information protection

rocedures acceptable. In regard to NRC
jcensees that fall into the scope of the
rule, the Commission bas concluded that
without formal requirements there
would be no assurance of uniformity,
consistency or an adequate level of
protection across the industry. As
evidenced by the comments received,
there iz considereble divergence of
opinion as to whet constitutes a
minimum ecceptable level.

(8) Other Minor Changes—DBased
primarily on comments received.
edditional rule changes have been made

to:

Permit Safeguards Informetion to be

anrported by any individuel
euthorized access under the rule.

Show that metter clier than
documents mey contaln Sefeguards
Informaticn.

Allow use of ADP systems by
contractors of lice.isees.

Indicate that non-security related
orders end procedures for guards need
not be protected.

Limit off-site communication
information that needs to be protected
to communications used for security

purposes.

Show that portions of any
correspondence that contains
Safeguards Information would bave to
be protected.

Remove from the rule and place in
guidance documents many of the
detailed requirements relative to
marking, transmission, and destruction °
of documents that contain Safeguards
Information.

Note in § 2.744(e) the applicability of
criminal sanctions, as well as civil
penalties, for violations of Board orders
pertaining to Safeguards Information.

B. Discussion »f Commenis Not
Accepted By ['.e Commission

(1) Protection During Agency
Proceedings—The edequacy of
proposed 10 CFR 2.744(e) was
questioned by law firm commenters
representing licensees. The amendment
as proposed would confirm a presiding
officer's authority to issue appropriate
protective orders whenever protected
Safeguards Information is required in an
sdjudicatory hearing. The amendment
was seen by the Commission as the
minimum restriction needed to protect
the health and safety of the public or the
common defense and security in the
context of adjudicatory hearings
pursuant to section 147a of the Atomic
Energy Act of 1954, &s emended (the
Act), and to impose the minimum
impairment of procedural rights, as
required by section 181 of the Act. The
amend.nent makes it cleer that the
physical protective measures cnd need
to know standards of proposed § 73.21
would apply to Sefeguards Information
in adjudicatory hearings.

First, the commenters note correctly,
but as a shortcoming, that § 2.744(e)
applies only to agency records end not
to Safeguerds Information possessed
only by an epplicant, licensee, or
contractor. A second objection wes that
the proposed § 2.774(e) gives relatively
week suthority to the liceasing boerds
to prevent disclosure by intervenors and
their lawyers. The commenter escerted
that some showing of reliability chould
be required of such persons before
Safeguards Informetion is discloced.’
Third. the commenters stated thet the
proposed regulation gives inadeguete
guidance to the licensing boards oa the
kind of protection intervenors should be
required to give to Safeguards
Information. The commenters suggest
that the restrictions used in the Dieblo -
Canyon case be adopted. See Pacific
Gas end Electric Co. (Dieblo Cenyon
Nuclear Power Plant Unite 1 end 2)



51720

Federal Register /. Vol. 46,

No. 204 / Thursday,

October 22, 1981 / Rules and Regulations

ALAB-600, 12 NRC 3 (1980). Finally, the
commente s suggest that the possibility
of criminal sanctions, as well as of civil
penalties, be noted for violations of
Board orders pertaining to Safeguards
Information.
In response to these comments the
Commission has made one change 10
proposed § 2.744(e). That change notes
.1ty of criminal sanctions

the P T,
the applicabilit

by stating. for the purpose of section 223
of the Act, that any order issued
pursuant to § 2.744(e) with respect to
Safeguards lnformation be considered
en order issued pursuant to section
161b. of the AE Act. This is in accord
with section 147h. of the Act.

The Comsm.i<:ion believes the other
comments £5ould not be edopted. It was
not the intenticn of the Commission to

ons on discovery by
intervenors, o 1o write any special rules
chilling intervenors' rights, such as a
g~reening requirement not applicable to
gl perties. Not only would such rules be
discriminatory, but also would be
contrary to sections 181 and 147a of the
Act. This Commission cannotl presume
beforehend that intervenors and their
counsel ere any-the-less trustwortby
than the staff or epplicant and their
counsel.

The minimum protection required for
Safeguards Informetion is gtated in
proposed § 73.21. The requircments
there apply to intervenors and their
counsel as well as to the epplicant or
licensee. Section 2.744(e) allows a Bo
to go further, if, in its judgment after
hearing el! relevant arguments, the
cireumstences warrant it This
- -ien needless to say, has
confidence in the ability of its Boards to
exercise sound judgment in the exercise
of their Qiscretion under § 2.744(e). and
therefore at this time declines to write
any speciel rules for the guidance of the
Boards es to the extra measures they
may require for the protection of
Safepunrds Informetion in adjudicatory

plece any restricti

Crrmveie

\\ith respect to the protective
. verd by the Bocrde in the
Dieblo Cenyen case end their potextial

general epplicability. the Commistion
notes that thote conditions &re involved
in & review of the Dieblo Canyon
hearing by en Atomic Safety and
Licensing Appezl Boerd. The Appeel
mned the Coemmission that
mnke gome sugreslions
v sariing the hendling of Salegs
Informetion in edjudicatory bearings but |
feels constrained not to do so until the
Dizblo Canyon sdjudicetion is finished. -

P
-t

The Commitsion believes that the
sursestions of the Appeal Panel will be
most ueefel in determining if restrictions

on i-tesvenor's rights of ciscovery of

Safeguards Information should be
{nserted into the agency's rules as the
commenters request.

For this reason also, the Commission
will defer to & later time the decision
whether it should stipulate any further
guidance or rules for how the licensing
boards should write protective orders %0
protect Saf=guards Information. At this
time the Commission believes that its
opinion end those of the Boards provide
adequate guidance. See,
Electric Co. (Diablo Canyon Nuclear
Power Plant. Units 1 and 2), CL] 80-24,
11 NRC 775 (1980), ALAB 410, 5 NRC
1298, (1877): ALAB 580, 11 NRC 227
(1980); ALAB 592, 11 NRC 744 (1880);
and ALAB 600, 12 NRC 3 (1880).

One commenter elso took the position
thet proposed § 2744(¢) did not provide
adequete protection against undesirab
disclosure of physical security plans for
nuclear power plants. In his view a
protective order end affidavit of
nondisclosure would not eliminate the
risk of unauthorized disclosure by
intervenors who had an ulterior motive
of securing the plans for use in
sabotaging the plant-This commenter
rec~mmended (i) inclusion of rules of
decision based upon Diablo Cahyon for
presiding officers to apply in hearings,
and (ii) security clearances or a
gcreening program for persons with
sccess to Safeguards Information in
hearings, in order to assure
tustworthiness end relisbility. Both of
these recommendations have been
discussed above and rejected. In
eddition, the Commission does not
propose to write rules affecting rights of
intervenors in adjudicatory hearings
besed upon a suspicion of ulterior
motives in intervening. To do so would
be tantemount to writing rules based
upon speculation rather then on fact and
law. The beering process already
contains screens to separate the genuine
intervenor from the spurious. The
intervenor must velidate both his
stending under judiciel rules and the
merit of hig contentions. He is @ known
end readily identifiable person who
openly perticipates &t considerable
expense. Intervenors generally meke no
efiort to conceal their opposition to
nuclear power, but this does not supply
an edequate basis to consider them &8
potential co-conspirators in plots to
«rhotece operating power recctors.

In contrest to the rbove, e third
commenter stated that proposed

§ 2.744(e) was potentially too restrictive

’

' of intervenors’ rights in that it geve too

much euthority to the presiding officer.
The commenter suggested modification
of proposed § 2.744(#) to ellow

disclosure of Sefeguards Information to
& party upon e showing by the party of

Fuwmblc necessity for disclosure. 10
{ CFR 2.744(e) as drafted requires 8
finding by the presiding officer that
disclosure is necessary to a8 proper
decision. The presiding officer, as usual.
will exercise & rule of reason in applying
the standard. The language used
accomplishes the same result and is
generally consistent with the
terminology in § 2744

(2) Trustworthiness Determinations—

Pacific Gas and A pumber of commenters disagreed with

the absence of a personnel clearance or
screening program as a necessary
condition for access to Safe
Information. noting that the traditional
requirements for access to sensitive
information include both “need-to-
know" and trustworthiness
determinations. One commenter
sugsesied that persons baving access be
subjected to the screening program

. which the Commission bas directed be
established for power reactor personnel.
Another commenter suggested that
individuals be required to show
sufficient evidence of trustworthiness
beforc being granted access.

The Commission's position on this *
matter has not changed. In the first
place, Section 147 of the Atomic Energy
Act contains no provisions regarding
trustworthiness determinations oo
which to base a federal personnel
security program (as is set forth in
Section 145 for access to Restricted
Data). Secondly, the Commission does
ot believe that there is any reasonable
regulatory framework that can be used
to establish a licensee administered
screening program. considering the wide
distribution afforded some Safeguards
Informetion. While the power reactor

- access authorization program mentivned
by one commenter might be used for
“clearing"” licensee employees and other
persons granted unescorted access 10
the reactor facility, it would not be
applicable to engineering firm
employees who are never on the site
(but who in some ~~ses have total
access to the physicel protection gystem
design information). Thirdly, the
Commission believes that the proper
edministretion of the need-to-know
requirement combined with the rule's
occupetional restrictions will provide &n
effective information protection program
and still satisfy the “minimum
restrictions” provisions of section 1472
of the Act

(3) Unrestricted Use of
Telecommunicctions—Several
commenters suggested that the
restrictions on the use of telephone
circuits for transmission of Safegucrds
Information be deleted. Various recscns
were given for this change. One

-

S
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commenter stated that the rule would
prevent the licensee from calling for
htlp in & safeguerds emergency. This is
not so since the regulations make an
exception for extraordinary or
emergency circumstances. Another
cemmerter contended that the resources
. secured
unications exceeded the technical
; ..ties of the design hasis threat,
Tne Commission disagrees with this
n and believes that relatively
siill is needed to tap phr ¢ lines or
avesdiop on radio conversations. A
1}‘ ird commemer noted that the
telephone is normally used to transmit
ebinnine information and it would be
some to use another method. In
re2urd, the oaly shipments covered
by the final nide are spent fuel and
formula quanLhes of strategic special
....;u..' atenal (Category L)

Noti ﬁcabons regarding spent fuel
shipments are required to be by mail
[See 10 CFR 73.72) except that reporting
schedule changes are permitied to be
made by phone in the form of time
deviations from the original echedule.
Infermation regarding Category |

) intercept un

shipments is clesrified National Securnity
informztion under Pert €5 end use of
unsecured telephone for such

irformztion is prohibited.

Another commenter stated that the
rule conflicts with the requirements of
§ 73.71 reparding the telephonie
ng of physical security events.
The events for which reporting is
required are considered to be
extroot mary conditions in themselves
end therefore exempt from the
reririctions. An explicit stateme:t was

¢ded to the rule in this regard. The
Commission, after careful consideration,
tunniuced thet the restrictions on the
use of unsecured telecommunication
circuits needs to be retained in-the rule
to ass ure thet Sefeguards Information ia
not le 4 er compromised without the

»f the person responsible for

- rrG n:~» tian

ik i WU

renor

EicHe .: viill unduly
¢ or the NRC staff
: : .‘-_.'.::.1; metter or
¥ 1 i ctivitien, For eximple,
: ¢ ¢ li-ing required during
hipments can be made using
erranged cignals or an operating
s cr Vse of ADP
i Wil tae
Riean > an “ADP nstz'n was not
ciea "al facilities without on-site

c:e;;.. iities would be excessively
burcencZ. and thet the restnictions
shou.s Lo removed. The Commission
diserrecs noting thet the ;-c::""“

a8 ¥ .
U stroriszd sticess 10

Safeguards Information stored in ADP
systems is more severe than with
telephone usage. ADP systems located
at engineering firms may have in
memory large amounts of information on
the design of a physical security system.
Without restrictions, access to such
information potentially could be gained
by anyone, authorized or not, who is
familiar with the operation and has
access to a terminal. Remote terminals
could provide an especially easy and
unobtrusive means for cbtaining
selected Safeguards Information. Access
1o unprotected data lines between
facilities could also be used to
compromise a physical security system.
(5) Physical Protection
Fequirements—Several commenters
stated that the storage requirements
were too restrictive. Suggested
alternatives (to locked-security storage
containers) included storege in desks,
file cabinets, locked rooms,
undesignated or non-GSA spproved
storage reposilories, or anywhere in a
controlled access or protected erea. The
Commission does not.agree with the
suggesied alternatives. The basic
objective of the security contaimer is to
make more difficult undiscovered
compromise of Sefeguerds Information.
A steel filing cabinet secured with a
locking bar &and e GSA epproved
cembination lock. or 8 CSA approved
security conteiner both satisfy this

objective. On the other hand, locked file

cabinete, desks, end ordinary doors can
be entered with little difficulty and
without leaving any indication that
ccmpromise has occurred. The objection
to storing anywhere in a controlled
eccess or protected aree is based on the
free access this would ellow to anyone
in these areas. However, the rule bas
been changed to delcie the requirement
that the security storage container be in
a Jocked room when inside a controlled
access or protected area.

Other ¢ >mmenters objected to the
re :'_':'\"." st for centrol of Saf feguards
ton by en individuel while in
use withia ¢ contro dui eccess or
protected eree. The Commiseicn egrees
that some relexetion is voerreated on
this metter; however, the besic
requirement has been left in the rule and
pu:dance hes becn pronded to ind!cne

informe

Ld e::es'
‘ - '-Tl.....\...‘_‘g._\.{;.- )uﬂe
rn:u.:cmem.

One commenter noted that the
recuirements to keep Safeguards
Infermeation in locked security
containers weild heve an edverse
impact on the availability of the security
forze to ot threctore

wo! exerci _‘LJ over coniro.

ree ’\nq" '

safeguards incideat The Commission.
does not agree. Documents located
within alarm stations and guard houses
need not be in locked security
containers since they are under direct
control of security personnel Similarly,
guard orders and procedures may be
posted at access control points provided
that the post is continuously manned
and the information is located so as to
prevent observation by visitors.

(6) Addition of Other Types of
Informction—Several commenters
disagreed with the deletion of generic
safeguards studies and reports (such as
the Sandia Laboratories’ Handbooks on
Barrier Tecknology and Entry Controi
Systems) from the scope of the rule end
noted that no justificetion was given for
the omission. On this matter the .
Commission notes that the original
legislative proposal prepared by the
NRC, and interim versions of the
legislation, contained explicit language
regarding the protection of “studies,
reports, and enalyses which
concern the safeguarding of nuclear
materials or facilities.” ! This provision
was deleted from the final version of
section 147. In view of this deliberate
action by the Congress. the Commission
has no choice but to delete these items
from the rule.

One commenter suggested that
information developed during the course,
of probabilistic rizk assessments be
protected vader this rule. The
Commission, while agrecing that such
informetion might bave value to a
potential saboteur, has concluded that
on balance the public interest is better
served if all safety-related studies are
available for scrutiny. The question also
arises concerning the legality of
withholding informatios under Section
147 that is neitber related to a licensee's
physical protection program nor
produced in response to security
considerations.

(7) Deletions of Cecriain Types of
In‘ormation—Ore cor.menter & "“eslcd
that it would be uzlav-ful to m:!..ce
informetion reparding off-site response
forces, sthmc-xx schedules and
locations of sefchevens in that :.beu
items are not “security measures” as set
forth in section 147. The Commission
disagrees on this poiat. NRC regulstions
require licensees to make erTangezents
with State or locz! police forces for
response to safepuards emergencies. For
fixed sites these arrangements are
documented and become part of the
facility poy su;aJ security plen. For
transport of spént fuel and Category |

' Corgmessions! Reord—iouse. H 1133¢

hovember 22 10T



51722

Federal Register / Vol. 46. No. 204 | Thursday, October 22, 1961 / Rules and Regulations

quantities of highly enriched uranium
and plutonium, route surveys are
conducted by the NRC stali in order to
determine what police response cou'd
be expecteC in an emergency. the
location of safe havens, and zones of
wesk radin-telephone commupications.
Tre information gethered is documented
and transmitted to the licensee for
inclusion in his physical protection plan.
In this regard. the U.S. District Court for
the Distnict of Columbia has recently
upheld the Commission’s position that
police response capabilities and
telephone shortcomings are legitimate
items for withholding under section 147
of the Act.?

Ancther commenter stated that it

~ht be lmpr seible to prevent
disclosure of certain information
regerding local police forces. The
Commission egrees in part and the rule
has been modified to more accurately
reflect the original intent that only
details of the forces committed to
respond to & facility sefeguards
emergency need be protected.

(8) WWithholding Spent Fuel Route
Informaticn—Two commenters
recommended that routes used for spent
hipments be withheld until the
¢hipments huve been completed. This is
not & matter for Commission
celiberation. Section 147 contains an
ol rit slatement that “Nothing in this
Act thall euthorize the Commistion to
rohibit the public disclosure of
Jermetion pertaining to the routes and
qi antities of shi- ~ents of—irrediated
rucleer reactor fuel.”

(0) Limut Re;uictions to Ports 2 and
g0 ne commenter suggested that the
liceneed industry be allowed to devise
e nwm methods of protection, that
epecific requirements be deleted from
Pert 73, and that Parts 2 ang @ contain
directives that Safeguards Information
be protected. As is stated elsewhere, the
Commission believes that without

! ents [which are

L mum

vide en accepteble

\
fuel ¢

reCnITen

g 1 nE ey

n} there woulc be no
. ciformity or consistency.
Co—r.ente received indicate there is no
general egreement in the licensed
industry concerming what consututes 8
minimum leve! of protection. F
~z=Following is 8
nte on minor metles

ezl
R

roemip -
4R g ean &

snce of

FTE T . : aieg it
ruie on the basis of no demonstratabie
need or benefit:
Shoaw that the licensees ere not
vo. - eneible for compliance by other
IS
copiz Sumemine Allinnce ve 1 EC Ciwil Action
> Feomim 2% 1623 (Presunly wnoer

persons that receive Sefeguards
Information.

Require records to be kept for any
Safeguards Information transmitted off-
site.

Require that a list be kept of prrsons
who have a need-to-know.

Note that distribution, repr- auction,
and destruction of Safeguards
Information need not be documented.

Include a document exclusion list in
the rule.

Add attorneys to the occupation list
contained in § 73.21(c). (not necessary in
that attorneys are already included in
(c) (i) and (vi)).

Amend the definition of Safeguards
Information to add “controlled” before
Safeguards Information.

Add e definition for “composite plan.”

Limit withholding of information on
gecurity system weaknesses to those
items severe in nature.

(11) Comments Regarding Guidance—
A number of comments were received
regarding guidance needed to implement
the rule. The specific items mentioned
by commenters were.taken into
consideration during the development of
the guidence document. .

(12) Cost—Several commenters stated
that the estimeated costs for
implementing the nue were too low,
perticulerly in regards to storege during
the construction phase, protection at
licensee contrector fecilities, and
recurring lebor. The Commission has
revised its estimates as follows. (A
value-impact analyses is evailable in the
Public Document Room.)

v cosm [ Fe g (veal)

wnwu«rcﬂumuaw
non | 32200

$4 000 - oo 4
(rvg) » 245 ocEnone. l
Towm $#86.500 e TORA $531.000

Sue Governmens (40 Sunes)

| Tow $12¢000

Tow! $24 000

(13) Public Announcement—One
commenter noted that some firms who
may heve Sefeguards Informetion are
not peart of en informetion network that
would inform them of the existence of
thie new rule. The Commission &grees
thet special effort is needed regerding
public dissemination of the rule. In
addition to the normal practice of
publication in the Federal Regicter end
dirtmbution of NRC putlic
gnnouncements the Comraission '..".!(‘Sd
1o (i) encourage licensees to notify their
contractors, suppliers. ead locs! police
recponse forces, (i) senc out & special
meiling 1o nuclear service firms that do
business with power reactor icensees,
end (iii) invite certain gscociations 1o
notify their members.

C. Petition for Rulemaking .
On June 7, 1877, the Northern States
Power Company and Wisconsin Electric
Power Company petitioned the Nuclear

Regulatory Commission to amend 10
CFR 50.34(c) s0 as to include plant
security information within the
definition of Restricted Data, or
alternatively within the definition of
National Security Information, to amend
10 CFR 2.905 80 as to a~sure that
discovery of plant security information
is subject to the protections of Subpart 1
10 10 CFR Part 2, to amend Subpart I to
10 CFR Part 2 to explicitly recognize that
its protections extend to information not
under Commission control, and to delete
10 CFR 2.790(d)(1). The Commission’s
decision on the petition, in light of the
issuance of this rule, will be set forth in
a separate Federal Register Notice.

D. Effective Dates

The Commission has decided tc make
§§ 2.744(e), 2.700(d)(1). 73.2(jj) and (L),
and 73.21(a), (b) and (c)(1) effective
immedietely for good cause pursuant to
the exception provided by 5 U.S.C.
$53(d)(3). The enumerated sections
define the scope of Safeguards
Information protected by the rules,
identify those persons who are
permitted access, set forth certain
protections afforded by the Commission
to such information, and provide certein

. protections for pbysical protection and

material control and accounting
information not otherwise designated as
Safeguards Information or classified as
National Security Information or
Restricted Data. These sections alone
impose no new reguirements on
licensees or other persons outside the
agency.

Immediate effectiveness of these

(evg) %248 " e -sections is warranted to avoid further

delay in implementing the Congressional
intent in enacting Section 147 of the
Atomic Energy Act to provide protection
from public disclosure for certain
specified types of Safeguards
Informeticn. Since the rule elso codifies
current Commission procedure as to
what types of information are protected.
immediate effectiveness of those
provisions will not adversely affect
Commission licensees or others in
possession of Safeguards Information.

The remeining provisions of the rule
will be effective on January 20, 1981.

E. Pcperwork Reduction Sictemen:

There ere no reporting or
recordkeeping reguiremer:s contained
in this reguletion and therefore it it not
subject to Office of Management and
Budget clearance es requred by Puh. L.
26-511.

The promulgation of these
amendments would not result in eny
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n 50.34 is amended by adding
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§ 50.34 Contents of applications; technical
informaton,
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50.54 Conditions of licenses.

(v) Each licensee subject to the
sirements of Part 73 of this chapter
shall ensure that "")v*al security,
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::;A..-:.: plans ro
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disclosure inn accorddnce with the
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PART 70—DONESTIC LICENSING OF
SPECIAL NUCLEAR KATERIAL

7. The au t...,.;’y citation for Part 70 is
revised to read es follows:

uthority: Secs. 51, 53, 161, 182, 183, 68
520, 930, as amended, 948 as emended
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who prepares & physical security,
saleguards contingency, or guard
qualification end trlimna‘glln shall
protect these plans and other related
Safeguards Information egainst
unauthorized disclosun. in accordance
with the reguirernents of § 73.21 of this
chapter.

9. Section 70.32 is amended by edding

& new paragraph (j) to read as follows: ~

§ 70.32 Conditions of licenses,

. . . . .

(j) Each licensee who possesses a
formula quentity of strategic special
nuclear material, or who transports, or
delivers to a carrier for transport. a
formula uantity of strategic special
nuciear material or more than 100 grems
of irradizted reactor fuel shall ensure
thet phy tical security, safeguards
contingency, and guard qualification
end treining plans and other related
Gafeguerds Information are protected
egeinst uneuthorized disclosure in
sccordance with the requirements of
§ 73.21 cf thus chepter.

PART 73—PHYSICAL PROTECTION OF
PLANTS AND KATERIALS

10. The suthority citation for Part 73 is
revised to read es follows:

Authority: Secs. 53, 147, 181b, 1614, 1610,
Pub. L £7=702, €2 StaL 830, 846-030, &8
emended Pub. L £5-507, 72 Stat. 827, Pub. L
B5-482, Stat 622 Pub. L €377, 68 Stat 475,
Pub. L 95-235, 84 Stet. 763, (42 US.C 2073,
2201, 21€7 ) sec. 201, Pub. L. £3438 €5 Stat
1242 1242, s emended, Pub. L 84-79, €S Stat
413 (42 U.S.C. 5841). For the purposcs of sec.
223 63 Sial 858, as amended €2 US.C 2273,
{ 7325 is isrued under sec. 161b, €S Stat 848
s amended, 2 USC 22m(b) §§ 7320, V24,
7328, 7308, 7327, 7337, 7340, 7345, 73.48,

"2 50, 73.8, end 7367 are ierued under sec.
1614 68 Stat. 849, g8 emended. 2 US.C
2201(1): end §§ 7320(c)(i), 73.24(b)(1).
72.26(b}(3), (R)(6). [1){6). and (k}(4). 7327 (e)
and (b). 73.40(b) end (d), 73.46(g)(6), and
(h)(2), 7250/ g)(2). {3)0ii)(B) end (b}
=385 h)2), end (4:1:0)(B). 73.70 7371, end

d u=det rog 1510, 62 Stat. 050,
gs smences €2 U 3.C 201(0)

n 721 is emended by edding

new parigioph 8 )i7) to read as

§ 731 Purpott ind toope.
. - . . .
Ye o ¢
] 4 g procoribes reguircTents

mn of Sefeguards

Informetion in Uit hands of eny persod,

whether or not & licensee of the

Commiscsion, who produces, receives. or

ecquires Sefeguarcs Informetion.

- . . . .

2 Section 732 is emended by edding
new perastephe ), (13), (i) end (mm)
to reed es follows:

§ 732 Definitions.
- . . . .

(ji) “Safeguards Information™ means
information not otherwise classified as
National Security Information or
Restricted Data which specifically
identifies a licensee's or applicant’s
detailed. (1) security measures for the
physical protection of special nuclear
material, or (2) security measures for the
physical protection and location of
certain plant equipment vital to the
safety of production or utilizetion

- facilities.

(kk) “Need to know” means a
determination by a person having
responsibility for protecting Safeguards
Infcrmation that a proposed recipient’s
access to Scfeguards Information ls
necessary in the performance of official,
contractuel, or licensee duties of
emﬁloyment

(1) “Person” means (1) any
individual, corporetion, partnershi
firm, essociation. trust, estate, public or
private institution, group. government
egency other than the Commission or
the Department of Energy (DOE),
(except that the DOE shall be
considered a person to the extent that
its facilities are subject to the licensing
and related regulatory authority of the
Commission pursuant to section 202 of
the Energy Reorgenization Act of 1874
and sections 104, 105, and 202 of the
Urznium Mill Teilings Redietion Control
Act of 1078), eny state or political
subdivision of a state, or any political
subdivision of any government or
netion. or other entity; and (2) eny legal
guccessor, representative, agent, or
agency of the foregoing.

(mm) “Security Storage Container”
includes eny of the following
repositories: (1) For storege in & building
located within a protected or controlled
access area, a steel filing cabinet .
equipped with a steel locking bar end a
three position, changeehle combination,
GSA epproved padlock: (2) A security
filing ccbinet thet bears a Test
Certificetion Label on the side of the
locking drewer, or interior plete, &nd is
merked, "Generzl Services
Administretion Approved Security
Conteiner” on the exterior of the top
drawer or door (3) A bank safe-deposit
box: end (4) Other repositories which in
the judrement of the NRC, would
provide compereble physical protection.

13. A new § 73.21 ic added to resc &8
follows:

§ 7221 Reguirements for the protection of
gzfeguerce informetion.

(e) Genercl performance requirement.
Each licensee who (1) possesses a
formula ouantity of strategic speciel
ruclear material, or (2) is authorized to

operate a nuclear power reactor, or (3)
trensports, or delivers to a carrier for
transport, & formula quantity of strategic
special nuclear material or more than
100 grams of irradiated reactor fuel, and
each person who produces, receives, or
acquires Safeguards Information shall
ensure that Safeguards Informstion is
protected against unauthorized
disclosure. To meet this general
performance requirement. licensees and
persons subject to this section shall
establish and maintain an information
protection system that includes the
meesures specified in paregraphs (b)
through (i) of this section. Information
protection procedures employed by
State end local police forces are deemed
to meet these requirements. ;

(b) Information to be protected. The
specific types of information,
documents, end reports that shall be
protected ere es fcllows:

(1) Physical Protection at Fixed Sites.
Information not otherwise classified as
Restricted Data or National Security
Information relating to the protection of
facilities that possess formula quantities
of strategic special nuclear material, and
power reactors. Specifically: (i) The
composite pbysical security plan for the
nuclear facility or site.

(ii) Site specific drewings, diagrams,
sketches, or meps that substentially
reprecent the finel design feetures of the
physical protection system.

(iif) Deteils of elarm system leyouts
shovsing location of intrusion detection
devices, alarm essessment equipment,
alarm system wiring, emergency power
sources, and duress elarms.

(iv) Written physical security orders
and proredures for members of the
security organizetion, duress codes, and
patrol echedules.

(v) Details of the on-site and ofl-site
communications systems that ere used
for security purposes.

(vi) Lock combinations end
mechenical key desien.

(vii) Documnents and other mztter that
contain lists or locations of certain
safety-releted eguipment explicity
identified in the documents as vitel for
purposes of physicel protection. as
contained in physical security plans,
safeguards contingency plans, or plant
specific sefeguerds anelyses for
production or utilizetion facilities.

(viii) The composite safeguards
contingency plan for the facility or site.

(ix) Those portions of the facility
guard qualification end treining plan
which disclose features of the physical
security system or response procedures.

(x) Response plans to epccific threats
detailing size, disposition, response
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times. and armament of responding
forces.

(xi) Size, armament, and dispesition of
on-site reserve forces,

(xii) Size, identity, armament, and
arrival times of off-site forces committed
to respond to safeguards emmenf'zet.

t2) Physical protection in transit
Information not otherwise classified as
T estricted Data or National Security
information relative to the protection of
¢hipments of Jormula quentities of
strategic special nuclear material and
fuel. Specifically: (i) The
composite tunsportauon physical
security plan.

(i) Schedules and {tineraries for
e n.’;c s‘:.:;mems (Routes end

fr' thipments of spent fuel
ere noi withheld from public disclosure.
Sch -...xles far spent fuel shipments may
be releate :! 10 days efter the last
ship -xem of a current series.)

(; i) Details of vehicle immobilization
features, intrusion alarm devices, and
communication systems.

(iv) Arrangements with and
capabilities of local police response
forces, and locations of safe havens.

(v) Details regarding limitetions of
radio-telephone communications.

{vi) chedurcs for response to
sefegunrds emergencies.

(3) Inspections, cudits and
cvaluctions. Information not otherwise
claeified as National Security
Information or Restricted Deta relating
to safesuards inspections and reports.
Specaficelly:

{A) Portions of sefeguards inspection
repucts, evaluations, eudits, or

’ Yons that contzin detzils of a
licensot's or applicant’s physical
security system or that disclose

Tested ! defects, weekneeses, or
vuinerabilities in the system.
Information regarding defects,
weaknesses or vulnerablilitics may be
releases after corrections have beea
made. Reperts ol invertigetions may be
rel ! he invertigaticn hes been
Jess withbeld pursuent to
. 8.8, the Frecdom of

n /et (S U.S.C 832)

() C"--c'pc'-de-aca. Portions of
correspondence insofar ae they contein
Seleguards Information epecifically
defined in paregraphs (b)(1) through
Hhits) l’ ’L.J Da'l’.:’aph

1o Sefegucrds l"""....'..n
"'..-.—i. oy

A r"
ey

- e

ot

vwite guthorize, no pc~ on "*ay
h\e access to Safeguards Information
unless the person hes an establiched
“need to know" for the information and
is:
(i} An employee, epent, or contractor
of an epplicant, € licensee, the

Commission, or the United States
Covernment;

(ii) A member of a duly authorized
commmittee of the Congress;

(iii) The Governor of & State or
designaied representatives:

(iv) A representative of the
International Atomic Energy Agency
(LAEA) engaged in activities associated
with the U.S./IAEA Safeguards
Agreement who has been certified by
the NRC;

(v) A member of a state or local law
enfurcement authority that is
responsible for responding to requests
for assistance during safeguerds
emergencies; or

(vi) An individual to whom disclosure
is ordered pursuant to § 2.744(e) of this

chapter,

(2) Except as the Communon may
otherwise authorize, no person may
disclose Safeguerde lnformetion to any
other person except as set forth in
peragraph (c)(1) of!hh section.

(d) Protection while in use or storage.
(1) While in use, matter containing
Safeguards Information shall be under
the control of an authorized individual

(2) While unettended. Safeguards
Information shall be stored i a locked
security storage container. Knowledge
of lock combinations protecting
Sefeguerds Informetion ghall be limited
to & minimum number of personnel for
operating purposes who heve a “need to
know"™ end ere otherviise authorized
access to Safeguards Information in
eccordance with the provirions of this
section.

(e) Preparction cnd marking of
cdocuments. Eech document or other
matter thet contains Safeguards
Informetion as defined in peragraph (b)
in this section shall be merked

“Seleguards Informeation”™ in 8
conspicuous menner to indicate tae
presence of protected informetion
(portion muhn,f is not required for the
epecific items of information set forth in
perag—aph § 7‘32‘1(‘b) other than guard
quclificztion and training plens end
correrpondence to end 'mm the NRC).
Documents and other metier conteining

Safe; _crds Information in the bends of
co.-.trcc!cn end cpents of licensees that
were produced more then one year prior
to the effective date of thic cmendment
need oot be marked unless they ere
removeZ fom storege containers for
Ll
. "' =rodveiion end destruction of
rniai Cu A-'""”SQ]C’.UW'
lnfor-:a ion. (1) Safeguards Information
mey be reproduced to the minimum
extent pecessary consistent with need
without permission of the originator.

(2) Do-z.ne'-" or othe' msatter
ds Infermatior mey

be destroyed by any method that
assures complete destruction of the
Safeguards Information they contain.

(g) External transmission of
documents and matericl. (1) Documents
or other matter containing Safeguards
Information, when transmitted outzide
en authorized place of use or storage.
shall be packaged to preclude disclosure
of the presence of protected informeation.

(2) Safeguards Informsation may be
transported by menenger-emu’icr.
United States first class, registered,
express, or certified mail, or by any
individual authorized access pursuant to
§ 73.21(c).

(3) Except under emenegg or
extraordinary conditions, Safeguards
Informesion ehell be transmitted only by
protected telecommunications circuits
(including feceimile) epproved by the
NRC. Physical security events required
to be reported pursuant to § 73.71 are
considered to be extraordinary -
conditions.

(h) Use of automatic data processing -
(ADP) systems. Safeguards Informatiod

" may be processed 0 dproduced on an

ADP system provided that the system is
self-contained within the lic_nsee's or
his contractor's facility » a requires the
use of an entry code {r. access to stored
informeation. Other systems may be uted
if approved for security by the NRC.

(i) Removal from Sefeguards
Informotion cctegory. Documents
o-tgmclly containing Sefeguards
Information shell be removed from the
Safeguards Informetion category
whenever the informction no longer
meets the criteric contained in this
section.

14. Section 73.80 is revised to read as
follows:

§ 7280 Vielrtions.

An injunction or other court order
may be obtained prokibiting eny
violation of eny provision of the Atomic
Energy Act of 1054, £ exrended. or ey
regulation or erder icsved thereunder. A
court order mey be cbtcined for the
peyment of & cvil peacity imposed
purcuant to section 234 of the Act for
violetion of section 53, 57, 62 €3, 61, L2
101, 103, 104, 107, 109, or 147 of the ACL
or tection 205 of the Energy '
Reorgrnizetion Act of 167¢. or eny rile,
reg ‘L ion, or order is ..-:! .hc’x'..x “r
or any lerm, conditicn, o0 limitation ¢

any license issued tiereunder, or for r.ny

_violetion for which e license may be

revoked under section 155 of the Act
Any persca who willfully violates eny
provision of the Act or eny regulatim or
order issued thereunder rnay be guilty of
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punished by fine or imprisonment or
both, as provided by law.

Deted st Washington. D.C. this 19th day of
October, 1961,

For the U.S. Nuclesr Regulatory

Commission.

Samuel | Chilk,

Sezretary of the Co mmission. ’
(R Dot 01303 Flied 10-20-81 845 am}

LALING COOE TS9P0 V-4
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD
Ricrard S. Salzman, Chairman

Dr. W. P:ed Johnson
Thomas S. Moore

In the Matter of

Docket Nos. 50-275 OL
50-325 OL

PACIFIC GAS AND ELECTRIC COMPANY

(Diaklo Canyon Nuclear Power Plant,
Units 1 and 2)

N N N S N S St

PROTECTIVE ORDER ON S:tCURITY PLAN INFORMATION

Counsel and witnesses for Intervenor San Luis Obispo
Mothers for Peace (Intervenor) wko have executed an Affid;vit
of Non-Disclosure, in the form atEached, shall be permitted
access to "protected information" upon the following condi-

tions:

1. Only Intervenor's counsel and Intervenor's experts

of our decision in Pacific Gas & Electric Company (Diablo

Canvon Nuclear Power Plant, Units 1 and 2), ALAB-410, 5 NRC
1398 (19877), ané our Order of Feb:vatyy 25, 1980 in this pro-
ceeding, may have access to n:>*- 'ten information on a "need

to know" basis.

*/ s used in this order, "protected information" has the
came meaning as used in the Affidavit of Non-Disclosure,

who have bee. gqualified in accordance with the requirements
annexed hereto.

At S



2. Counsel and experts who receive any protected infor-
mation (including transcripts of in camera hearings, filed
testimony or any other document that reveals protected infor-
mation) shall maintain its confidentiality as required by the
annexed Affidavit of Non-Disclosure, the terms of which are

hereby incorporated into this protective order.

3, Counsel and experts who receive any protective infor-
mation shall use it solely for the purpose of participation
in matters directly pertaining to this security plan hearing
anéd any further proceedings in this case directly involving

security matters, and for no other purposes.

4. Counsel and experts shall keep a record of all pro-
tected information in their possession and shall account for
-=d deliver that information to the Commission official desig-
nated by this Board in accordance with the Affidavit of Non-

Disclosure that they have executed.

5. In addition to the reguirements specified in the
Affidavit of Non-Disclosure, all papers filed in this pro-
ceeding (including testihony) that contain any protected
information shall be segregated and:

(a) served on lead counsel and the members of this
Board only:;
(b) served in a heavy, opague inner envelope bearing

the name of the addressee and the statement "PRIVATE.



TO BE OPENED BY ADDRESSEE ONLY." Addressees
shall take all necessary precautions toc en-
sure that they alone will open envelopes SO

marked.

6. Counsel, experts or any other individual who has rea-
son to suspect that documents containing protected information
may have been lost or misplaced (for example, because an ex-
pected paper has not been received) or that protected informa-
tion has otherwise become available to unauthorized persons
shall notify this Board promptly of those suspicions and the

reasons for them. -

It is so ORDERED.

FOR THE APPEAL BOARD

;. | -2 ’47 v

Richard S, Salzman, Chairman
il & L_,/)

Done at San Luis Obispo, California,
this 3rd day of April, 1980.



UKITED STATES OF AMERICA
KUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING APPEAL BOARD

b

in the Matter of

Docket Nos. 50-275 OL
50-323 OL

PACIFIC GAS AND ELECTRIC COMPANY

(Diablo Canyon Nuclear Power Plant,
Units 1 and 2)

N N NN NSNS NN

AFFIDAVIT OF NON-DISCLOSURE

; W , being duly sworn, state:

1. As used in this Affidavit of Non-Disclosure,
(a) "Protected information™ is (1) any form of the physical security
plan for the licensee's Diablo canyon Nuélear Power Plant, Units 1
and 2; or (2) any information dealing with or describing details of
that plan.
(b) An "authorized person” is (1) an employee of the Nuclear Regula-
tory Commission entitled to access to protected information; (2) a
person who, at the invitation of the Atomic Safety and Licensing
Appeal Board ("Appeal Board"), has executed a copy of this affidavit;
or (3) a person emplcyed by Pacific Gas and Electric Company, the
licensee, and authorized by it in accordance with Comnmission regula-
tions to have access to protected information.

2. 1 shall not disclose protected information to anyone except an

authorized person, unless that information has previously been disclosed

{n the public record of this proceeding. I will safeguard protected



information in written form (including any portions of transcripts

of in camera hearings, filed testimony or any other documents that

contain such information), so that it remains at all times under the

o=trel of an authorized perscn and is not disclosed to anyone else.

3. 1 will not reproduce any protected information by any means

vithout the Appeal Board's express approval or direction. So long

as | possess protected information, 1 shall continue to take these

precautions until further order of the Appeal Board.
4., 1 shall similarly safeguard and hold in confidence any data,

notes, or coples of protected information and all other papers which

contain any procected information by means of the following:
(a) my use of the protected information will be made at a facility
in San Francisco to De made availablg by Pacific Gas and Electric Company.
(b) 1 will keep and safeguard all such material in a safe to be obtained
by intervenors at Pacific CGas and Electric Company's expense, after
consultation with Pacific CGas and Electric Company and to be located
at all times at the ahove decignated location.
(¢) Any secretarial work performed at my request or under my supervision
will be performed at the above location by one secretary of intervenor's
designation. Intervenors shall furnish Pacific Gas and Electric Company,
the Board and Staff an appropriate resume of the secretary's background
and experience.
(d) Necessary typing and reproduction equipment will be furnished
by Pacific Gas and Electric Company.

(e) All intervenor mailings involving protected information shall

be made from the facility furnished by Pacific Gas and Electric Co.



5. 1f 1 prepare papers containing protected information in order
to participate in further proceedings in this case, 1 will assure that any
secretary or other individual who must receive protected information in
order to help me prepare those papers has executed an affidavit like
this one and has agreed to abide by its terms. Copies of any such
afficdavit will be filed with the Appeal Board before 1 reveal any protected
information to any such person. '

6. 1 shall use protected information only for the purpose of
preparation for this proceeding or any further proceedings in this
case dealing with security plan issues, and for no other purpose.

7. 1 shall kecp a record of all protected information in my possesesion,
{ncluding any copies of that information aade by or for me. At the
conclusion of this proceeding, I shall acéonnt tq_the Appeal Board
or to a Commission employee designated by that Board for all the papers
or other materials containing protected information in my possession
and deliver them as provided herein. When I have finished using the
protected information they coatain, but in no event later than the
conclus ion of this proceeding, I shall deliver those papers and materials
to the Appeal Board (or to a Commission employee designated by the
Board), together with all notes and data which contain protected information
for safekeeping during the lifetime of the plant.

8. 1 make this agreement with the following understandings:

(a) 1 do not waive any objections that any othet person may have to
executing an affidavit such as this one; (b) I will not publicly discuss

or disclose any protected information that I receive by any means whatever.



Subscribed and sworn to before me this day of April, 1980
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