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1. Introduction

This report has been prepared for Commission use in considering the merits of
the Clinch River Breeder Reactor Plant (CRBRP) exemption request. The purpose
is to identify the technical and policy issues raised by the request, to sum-
marize background information relevant to the issues, and to summarize the
positions of the participants in this proceeding on the issues.

However, on certain environmental and cost issues discussed, the report includes
staff evaluations wnich present conclusions. These are provided for Commission

use and consideration in reaching its decision on the exemption request. How-

ever, following Commission guidance this report makes no recommendations on the
merits of the exemption request. .

The report addresses each of the various factors of 10 CFR 50.12 that the
Commission must consider and balance in reaching a decision. For each factor
the views of the Applicants, the Intervenors, and commenters are summarized.

Attachment A summarizes the participants' responses to the questions included
in the Commission's December 24, 1981, Memorandum and Order. A legal analysis
of the issues will be provided separately.

In response to the Commission's request for written comments by interested
persons, about 80 letters were submitted. Of these about three-fourths were

| from individuals and the balance were from organizations. Only 2 of the 80
! favored granting the exemption. Both of these, the American Association of

Engineering Societies and the National Society of Professional Engineers (the
latter being a member society of the former), noted that breeder development
warranted high priority as a national objective and cited the benefits of
proceeding expeditiously. Those opposed to granting the exemption cited a,

!

| variety of reasons including: no " emergency" exists; no Congressional mandate
has been given; granting an exemption would defeat licensability demonstration
and undermine public confidence. Essentially all the arguments presented by
those supporting or opposing the exemption request have been advanced by the
participants in this proceeding and are addressed in this report.

1
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1.1 Acolicant's Reouest

By letter dated November 30, 1981, (Edwards' Letter)1, The Department of Energy
(00E), on behalf of itself and coapplicants Project Management Corporation
(PMC), and Tennessee Valley Authority (TVA) (Applicants), requested authoriza-
tion from the Nuclear Regulatory Commission (NRC), under 10 CFR 50.12, to con-
duct site preparation activities for the Clinch River Breeder Reactor Plant
at the proposed site in Oak Ridge, Tennessee, beginning in March 1982. The

Applicant's state in their Site Preparation Activities Report (SPAR), which
accompanied the letter, that completion of these preliminary activities will
result in significant time savings in the project completion schedule and will
advance the date when the objectives of the demonstration project can be
accomplished.

The site preparation activities that are proposed by the Applicants under this
request are as follows:

About 271 acres of land would be cleared and graded for roads, railroads,
temporary construction facilities, parking lot, main plant, cooling towers,
switchyards, storage areas, onsite quarry, concrete batching and mixing
plant, and the barge unloading facility.

Earthwork would include excavation of approximately 2,790,000 cubic yards
of soil and rock for building foundations, roads, and railroads, concrete
batching and mixing plant, parking lot, switchyards, storage areas, and
quarry operations. Limestone and siltstone from the excavations would be
used for surfacing parking and laydown areas or as backfill. Topsoil would
be preserved fo.r future use in landscaping the site.

Facilities that would be constructed include: temporary onsite roads;
railroad spur; construction parking areas; contractors work and storage
areas; construction utilities (power, water, compressed air, etc.); con-
crete batching and mixing plant; sewage treatment plant and craft toilet

10ue to the large number of documents used to prepare this report, referer.ces
have be3n abbreviated for convenience. Attachment 8 provides complete cita-
tions for these reference abbreviations.
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facility; construction buildings; fire protection system; storm drainage
system; barge unloading facility; onsite quarry and crushing facility;
impounding ponds.

The above actisities are described in more detail in Section 3 of the SPAR.
They do not include construction of permanent main plant buildings or other
associated safety-related structures.

1. 2 Exemotion Criteria

The Applicants have requested an exemption from some of the requirements of 10s

CFR 50.10 under 10 CFR 50.12. Section 50.12 provides that:

(a) The Commission may, upon application by any interested person or
upon its own initiative, grant such exemptions from the require-
ments of the regulations in this part as it determines are
authorized by law and will not endanger life or property or the
common defense and security and are otherwise in the public
interest.

(b) Any person may request an exemption permitting the conduct of
activities prior to the issuance of a construction permit pro-
hibited by S50.10. The Commission may grant such an exemption
upon considering and balancing the following factors:

(1) Whether conduct of the proposed activities will give
rise to a significant adverse impact on the environ-
ment and the nature and extent of such impact, if any;

(2) Whether redress of any adverse environment impact from
conduct of the proposed activities can reasonably be
effected should such redress be necessary;

(3) Whether conduct of the proposed activities would fore-
close subsequent adoption of alternatives; and

(4) The effect of delay in conducting such activities on
the public interest, including the power needs to be
used by the proposed facility, the availability of
alternative sources, if any, to meet those needs on a
timely basis and delay costs to the applicant and to
consumers.

Issuance of such an exemption shall not be deemed to constitute
a commitment to issue a construction permit. During the period
of any exemption granted pursuant to this paragraph (b), any

3
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activities conducted shall be carried out in such a manner as
will minimize or reduce their environmental impact.

1. 3 CRBR Programmatic Objectives

The Applicants' exemption request is an initiative to implement the Administra-
tion's policy in regard to the Liquid Metal Fast Breeder Reactor (LMFBR) tech-
nology demonstration program and the CRBRP. The President's October 8, 1981
nuclear energy policy statement established this Administration's policy on the
LMFBR program and CRBRP, as follows:

.

"I am directing that government agencies proceed with the demonstra-
tion of breeder reactor technology, including completion of the Clinch
River Breeder Reactor. This is essential to ensure our preparedness
for longer term nuclear power needs."

-

According to the 1977 NRC Staff Final Environmental Statement (FES), NUREG-0139,
the CRBRP is expected to play a major role in meeting the following objectives
(FES, p. 8-3):

(1) Demonstrate that the necessary technology is available to scale up and
.

successfully construct and operate commercial-sized LMFBRs,

(2) Provide a technical basis for extending the technology to future commercial
plants where improvements in fuel life, plant capacity and thermal effi-
ciency will be made for economic reasons,

(3) Develop operating data on the environmental impact of the LMFBR before
large numbers of commercial development,

(4) Provide a demonstration of the nuclear parameters necessary for commercial
development,

(5) Demonstrate the minimal impact from disposal of radioactive waste materials,

(6) Demonstrate the equipment on a large scale, and

4
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(7) Demonstrate the breeder concept in an industrial environment.

In their recent submittals to the Commission, the Applicants have not indicated
that these objectives have been changed since 1977.

The Energy Reorganization Act.of 1974, Section 202, mandates that one purpose
of the CRBRP is to demonstrate its suitability for commercial application,
including licensing and regulation by NRC.

2. Positions on 10 CFR 50.12(a)

As noted above, 10 CFR 50.12(a) calls for a determination by the Commission, in
the event an exemption is granted, that the exempted activities are authorized
by law, do not endanger life or property or the common defense and security,

- and are in the public interest. In this Section, the Applicants', Intervenors',
and other interested parties' positions on these factors are described.

2.1 Authorized by Law

The need to determine whether the requested exemptions, if granted, are
authorized by law involves consideration of the requirements of relevant
statutes.

2.1.1 Atomic Energy Act (AEA)

Aoplicants' Position

i

The Applicants believe that the AEA does not require a hearing prior to com-
mencement of site preparation activities. The AEA requires a hearing only
prior to initiation of safety-related construction activities. The Commis-

sion's regulation requiring a h. earing before initiation of site preparation
' activities is not required by the AEA. Therefore, the AEA does not prevent the

Commission from granting the exemption permitting site preparation activities
before a hearing. Moreover, because all Limited Work Authrorization (LWR)

j procedures are available for CRBRP, a 50.12 exemption is allowable even though
CRBRP is a first cf-a-kind facility (Applicants' Response, pp. 20-21).

| 5
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Intervenors' Position

The National Resources Defense Council, Inc. and The Sierra Club (Intervenors)
state that Section 189a of the AEA provides intervenors a statutory right to a
hearing on their contentions. A contention in the proceeding below is that the
LWA procedure is not applicable to CRBRP. The substance of this contention is
similar to the substance of the exemption request. Therefore, the Commission

cannot decide this contention in a non-adjudicatory forum (Intervenors' Answers,
pp. 22-23).

2.1.2 National Environmental Policy Act (NEPA)
,

Apolicants' Position

The Applicants state that NEPA requires the Commission to prepare an environ-
mental impact statement (EIS) prior to authorizing a major federal action
significantly affecting the quality of the human environment. The NRC issued a
final environmental statement in 1977. Moreover, the NRC staff also found
the site suitable for CRBRP. Although the proposed site preparation activities
differ in minor respects from those evaluated in the FES, the environmental
effects of these activities remain insignificant. This conclusion is supported
by the SPAR and by detailed responses to the Commission's Memorandum and Order
of December 24, 1981. Accordingly, an EIS is not required for site preparation
activities. Finally, NEPA does not require a hearing on proposed activities

,

(Applicants' Response, pp. 36-42).

Intervenors' Position

The Intervenors believe that the FES is stale and must be updated before any
site activities can be initiated. The CEQ regulations call for a supplemental
EIS where there are significant new circumstances or information bearing on
environmental impacts. Since 1977, there has been a significant change in
understanding of reactor safety, economics of nuclear power, and safeguards
risks. Moreover, the proposed changes in site preparation activities are in,

themselves major and require an EIS. Finally, Commission consideration of only

6
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site preparation impacts would constitute improper segmentation under NEPA
(Intervenors' Memorandum, pp. 24-28, Intervenors' Answers, pp. 23-30).

Council on Environmental Quality (CEQ)

Site preparation activities were analyzed in the NRC's FES prepared in 1977.
The Council on Environmental Quality believes that the mere passage of time
would not render the statement inadequate with respect to those activities.
They understand that the Applicants have reviewed the statement and have con-

cluded that the activities described and the conclusions reached in the state-
ment are still valid. CEQ concludes that if the Commission agrees, then
granting the requested exemption would be consistent with the requirements of
NEPA (Letter from A. Alan Hill, CEQ to James B. Edwards, Secretary of Energy,
January 27, 1982).

2.1.3 Commission Practice

Applicants' Position

The Applicants believe that the exceptional circumstances of this case are
entirely consistent with the Commission's policy regarding use of an exemption
under 10 CFR 50.12 Moreover, continued existence of the exemption procedure
shows that the Commission did not intend to abandon it upon promulgating the
LWA rule. Finally, Commission practice shows that each request is considered
on a case-by-case basis (Supporting Memorandum, p. 20, Applicants' Response,
pp. 11-26).

Intervenors' Position

The Intervenors believe that an exemption under 50.12 has been granted only in
exceptional and exigent circumstances. Adoption of the LWA rule rendered fur-
ther applicability of 50.12 dubious. Commission precedent shows that the 50.12

procedure is not available to a one-of-a-kind reactor which is not necessary to
meet demands for electrical power. Moreover, under Commission practice, a
hearing must be conducted on factual issues raised by an exemption request
(Intervenors' Memorandum, pp. 5-9, 21-23, 28-35).

7
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Current Staff Evaluation

The staff's current evaluation of Commission practice is contained in the
Commission's Memorandum and Order of December 24, 1981, especially footnote. 2.

2.1.4 Endangered Species Act

The parties made no comments related to this Act.

2.1. 5 Federal Water Pollution Control Act

The parties made no comments related to this Act.

2.1.6 Other

The parties did not comment on other. Acts.

2. 2 Endanger Life or Property

Applicants' Position

The Applicants believe that grant of this exemption request cannot endanger
life or property since the scope of the proposed activities does not include
any safety related work (Applicants' Answers, p. 10).

Intervenors' Position

The Intervenors did not specifically respond to the question of endangering
life or property.

2. 3 Common Defense and Security

Apolicant's Position

The Applicants believe that grant of this exemption request cannot endanger com-
mon defense or security because of the scope of the proposed activities does
not include any safety-related work (Applicants' Answers, p. 10).

8
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Intervenors' Position

The Intervenors did not specifically respond to the question of common defense
and security.

.

von Hippel's Position

The breeder program complicates nonproliferation problems (Letter from Frank
von Hippel, Princeton University, to Nunzio J. Palladino, Chairman, Nuclear
Regulatory Commission, January 13, 1982, p. 32).

NYPIRG's Position '
3

The threat of nuclear war would be increased by a breeder program for a
plutonium economy (Comments on DOE Exemption Request, New York Public Interest
Research Group, Inc. , January 20, 1982, p. 6).

2. 4 Public Interest

The public interest issue is also discussed in Section 3.4 below.

2.4.1 Congressional Mandate

The Congressional mandate is discussed in Section 3.4.3 below.
!
,

2.4.2 Hardship

Applicants' Position

i

The Applicants believe that because project design is nearly done, a delay in
project initiation will require the maintenance of a design team without much

| to do. This and other factors will result in a $120 - 240 million delay cost.
Applicants could not have applied sooner for an exemption because no money had

9
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been appropriated by Congress to carry out the activities (Applicants' Response,
pp. 33-36).

Intervenors' Position

The Intervenors believe that the hardship claimed is only an illusion because
the delay costs are incorrect and the need for an exemption was brought about
by Applicants' delay in seeking to reopen the proceeding (Intervenors' Answers,
p. 13)

Babbitt et. al.'s Position

The DOE hardship claim is based on an arbitrary date having no support in the
record (Letter from Bruce Babbitt et. al., to Nunzio Palladino, Chairman,
Nuclear Regulatory Commission, January 22, 1982).

2.4.3 Demonstration of Licensability

Applicants' Position

The Ar.plicants state that the CRBRP application will undergo all licensing pro-
ced'.res even if the exemption is granted because the Applicants will seek an
LWA-2 and a construction permit. Moreover, an exemption is part of NRC's
licensing procedures (Applicants' Response, pp. 3-10).

Intervenors' Position

The Intervenors believe that the demonstration of licansability of breeder
reactors is a fundamental purpose of CRBRP. That purpose will not be imple-
mented if an exemption is granted (Intervenors' Answers, pp. 15-22).

Attorney General of Tennessee's Position

It is important for public confidence that the NRC follow regular licensing
procedures and not grant an exemption (Memorandum In Opposition to Applicants'
Request, Attorney General of Tennessee, January 20, 1982).

.
10
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2.4.4 Costs

Costs are discussed in Section 3.4.2 below.

3. Positions on 10 CFR 50.12(b)

As noted in Section 1.2, 10 CFR 50.12(b) cites four factors that should be
considered and balanced in deciding whether to grant an exemption. In this

Section, the positions of the Applicants, the Intervenors, NRC staff and others
are described for each of the four factors.

3.1 Potential Adve-se Environment Impacts (50.12(b)(1))

The purpose of this Section is to summarize the positions of the various
participants on the significance of the environmental impacts of the proposed
site preparation activities. In its evaluations, the staff considered the 1977
FES and more recent information including the Applicants' Site Preparation
Activities Report and supplements to the Applicants' Environmental Report, as
well as other material submitted by participants in the proceeding.

3.1.1 Impacts on Land and Water Uses

Acolicants' Position

According to the Applicants' SPAR, the differences between the current scope of
| site preparation activities and the scope of site preparation activities con-

sidered in the FES are shown in Table 1 (SPAR, p. 3-1).

Section 4.1 of the FES details the site preparation activities which were
requested under a Limited Work Authorization in 1975. Those activities
included: clearing, grubbing, and excavation, construction of " site access

'

roads and onsite temporary roads, railroads and spurs, construction parking
areas, work and storage area, construction power and lights, concrete batch
plant, sewage treatment plant and toilet facilities, construction office and

f warehouse, fire protection system, storm drainage system, and barge unloading
f aci l i ty. " These are the same activities which form the basis of this request.

! I '.
!
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Table 1

Current Previous
(1982) (1977)

Land area temporarily 260 acres 2 195 acres-

disturbed (including
on-site quarry) (45 acres) (25 acres)

Excavation Volume 2,790,000 1,445,000-

cubic yards cubic yards

Excavation elevation 712 feet 721 feet-

for nuclear island
mat (above MSL)

Length of railroad 13,000 feet 17,000 feet
-

extension

Source of fire protec- Bear Creek Clinch River-

tion water Filtration
Plant

Size of construction-

parking lot 1900 cars 1500 cars

River water usage 60,000 gpd 40,000 gpd-

"11 acres were added in Applicants' Answers (p. 24), for a total of 271 acres.

In reviewing the site preparation activities, the NRC, in its FES, concluded
that the environmental effects of site preparation activities would not be
significant:

"In the event the applicant is permitted to proceed with site
preparation under a Limited Work Authorization, it is the Staff's
opinion that the environmental impacts of such work would not be
significant." (FES, pp. 9-23)

The Applicants believe ; hat the SPAR confirms that the site environmental con-
ditions and the environmental effects of the proposed site preparation acti-
vities do not differ significantly from those described in the FES. And, thus,

'

the environmental effects of the proposed activities will not be significant
(Supporting Memorandum, pp. 29-30).

12
-_ _



. ..

In addition, they state that the proposed site preparation activities will be
performed in an area zoned for future industrial use and development. The land
use plan developed by the Oak Ridge City Planning Department contemplates

clearing of trees, shrubs and undergrowth and installation of access roads,
railroad service and water and sewer lines. Similar activities are included in
the scope of the proposed site preparation work. Thus, the proposed activities
conform to the industrial uses for which the site area is already dedicated,
and on that basis the applicants believe that the impacts of those activities
will not be significant (Supporting Memorandum, pp. 29-30).

They also note that the FES concluded that historic and archaeological resources,
except for the Hensley cemetery and the Indian Mound, are at distances sufficient
to have no involvement with the construction plan. Borrow pit activity would
be restricted so as not to interfere with the two nearby sites (ER, p. 4.1-3)
and, thus, these sites would be unaffected. And the Applicants note that the
State's archeologist determined that the Applicants had given adequate consid-
eration to archaeological resources and the State Historic Preservation Officer
concurred that no structure of historic interest remains in the area (FES,
p. 4-3).

The Applicants, in their SPAR, indicate that none of the surveys conducted
since NRC's issuance of the FES, in 1977, have uncovered any new historical or
archaeological features which would alter the conclusions reached in the FES
(SPAR, p. 2-11).

Intervenors' Position

In their December 15, 1981 memorandum to the Commission (Intervenors' Memorandum),

the Intervenors note the Applicants' admission that circumstances have changed
since the LWA application was filed, that the proposed scope for site work has

|
increased, and that the environment itself has been altered to some extent.

While the Applicants characterize all these changes and differences as " minor"

| or " insignificant", the Intervenors believe that the very narrowness of the
standard which the Commission must use in assessing the impact of site prepara-

! tion activities compels a skeptical approach to such cnaracterization.
!

|

13
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They note that as the Commission emphasized in Kansas Gas and Electric Co.,
Kansas City Power and Lights Co., in the slightly different context of a claim
under 10 CFR 50.10(c) that certain preparatory activities did not " adversely
affect the environment," the inquiry must be whether the activities at issue
have an impact "so trivial" that "no conceivable harm" can be done to the
interests sought to be protected by NEPA.

In this case, the Intervenors believe that while the Applicants assert that
their activities on-site are " essentially the same as those included in the
construction activities considered by the NRC in "reparing Chapter 4, ' Environ-
mental Impacts Due to Construction,' of the FES'', (SPAR, pp. 3-1) in fact there
are a number of changes in the scope of site preparation activities. Most
importantly, the acreage disturbed has grown from 195 acres to 260 acres --more

than a 25 percent increase- and the excavation volume has almost doubled,
increasing from 1,445,000 cubic yards to 2,790,000 cubic yards (SPAR, p. 3-1).
A quarry of 45 acres, 40 to 140 feet deep, will be required. (SPAR, pp. 3-1,
3-18) The intervenors question whether spending $88 million on construction
activities can really be characterized as insignificant. The Intervenors think
it best to test this asses ment properly in a hearing process (Intervenors'
Memorandum, pp. 31-32).

Current Staff Evaluation

The present scope of proposed site preparation activities differs principally
from that discussed in FES (Chapter 4) in the greater number of acres affected
and the larger amount of excavation required. These changes have been considered
by the staff in the following evaluations.

(1) Imoacts on Land Use

The CRBRP site consists of approximately 1,364 acres, most of which are covered
by various forest communities which have been managed mostly for forest produc-
tion and used for ecological and biological research. However, the SPAR notes

that the site is zoned for industrial use by the City of Oak Ridge.

14
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The total area to be cleared and graded during the proposed site preparation
activities is approximately 271 acres, including 4 acres offsite for the access
railroad, as shown in Table 2.

About 84 acres of the cleared area would be
covered by permanent facilities, including 11 acres added in the Applicants'
Answers to provide wider right of-way for site roadways. Prior to clearing the
land, the timber of commercial value would be harvested and removed. The staff

i

concluded in the FES (p. 4-3) that "the loss, for the life of the plant, of
73 acres for production of biota would not constitute a significant impact
since there are thousands of similarly forested acres in the vicinity." That
conclusion is not affected by an increase to 84 acres in the amount of land
lost to production. The rest of the land disturbed during site preparation
would eventually be graded and revegetated (SPAR, p. 4-10); however, the plant
area would reflect a major change from woodland to industrial use.

Table 2 Land Areas Affected by CRBRP Site Preparation Activities 3

Acres Disturbed
Temporary PermanentCategory Facilities Facilities

Access Roads and Railraods (on-site) 29 29
Access Railroad (off-site) 4 4
Parking Area

19 1
Barge Unloading Area

3 3
Impounding Ponds

9 -

Quarry Including Stock Pile Area and Crusher Facility 45 -

Concrete Batch Plant 3 -

Spoil Areas
43 -

; Storage and Other Work Areas
69 -

All Land Within Security Barrier 37 37
Meteorological Tower Areas 10 10

TOTAL 271 84

"This table is identical to Table 3-1 of SPAR, except for addition of 11 acres
for widening road right-of-way.

The Applicants have stated (SPAR, p. 4-17) that extreme care will be exercised
to ensure that the Hensley family cemetery in the southern part of the site

15
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(SPAR, Fig. 3-1) remains intact, with the family retaining the right of access.
A borrow pit operation, which was the only construction activity noted in the
FES as being near the cemetery and the Indian Burial Mound, has been eliminated
from the construction plans. The staff's opinion is that these historical and
archaeological features are therefore unlikely to be disturbed by site
preparation.

(2) Imoacts on Water Use

Compaction of fill, quarry and crushing operations, and dust control are cur-
rently expected to require less than 60,000 gallons of Clinch River water per
day (SPAR, p. 4-14). Since this is about 0.002% of the river's annual average
flow, the staff believes it should have no effect on navigational and recrea-
tional uses of the river or on any downstream water uses (FES, p. 4-4).

Construction of the barge unloading facility and placement of fill at the river
bank for the access road and railroad spur would not obstruct barge traffic or
pleasure craft. These activities would increase siltation temporarily in the
immediate stretch of the river. However, the staff believes that siltation
from site preparation activities in other areas of the site would be negligible
since the runoff water would be impounded before discharge in accordance with
Federal and State standards.

3.1.2 Impact on Terrestrial Ecology

Applicants' Position

The Applicants believe the greater impacts on vegetation and wildlife due to
enlargement of the affected area from the 195 acres previously considered does
not alter the conclusion on p 4-5 of the FES that on balance the environmental
impact on the terrestrial ecology would be " minimal in view of the fact that
the amount of land affected would be less than 1 percent of similar available
land on site and the Oak Ridge Reservation." (SPAR, p. 4-1). All but the
84 acres covered by permanent facilities would be revegetated following con-
struction, and wildlife populations that had been killed or displaced would
largely revive.

16
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Excavating and grading activities will cause disturbance of soils in the plant
site area and some resultant short-term erosion. Judicious use of ditches and
the impoundment of all storm runnff streams will control erosion and prevent
siltation of the Clinch River. Any discharges from erosion control devices
will be implemented in accordance with applicable Federal and State standards.

4

Access roads and stockpiled soils are the major contributors to erosion.
Improvements to the road and ditching around stockpiled soils will minimize
runoff. Topsoil, which will not be used for several years, will be contoured,
seeded and mulched in addition to being ditched to control runoff (SPAR,
pp. 4-10, 11).

Intervenors' Position

The Intervenors characterize the proposed site preparat~ ion as radically alter-
ing approximately 260 acres of property. They also state that the SPAR contains
" disturbing omissions of detail" and other " serious short comings." (Intervenors'
Answers, pp. 44, 46, 47). (These are considered in Sect. 3.1.7 of this Staff '

Report since more than terrestrial impacts are involved.)

Current Staff Evaluation

Most of the effects on terrestrial ecology from construction and operation of
CRBRP would result from the site preparation activities and subsequent revegeta-
tion of temporarily disturbed areas. Approximately 271 acres, about 20 percent
of the CRBRP site, would be cleared according to the Applicants' current plans.
This is an increase of about 40% over the 195 acres considered in the FES, but
it does not change the staff's previous opinion (FES, p. 4-9) that the impact
on terrestrial biota would be minimal in view of the fact that the amount of
land affected would be less than L% of similar available land on the Oak Ridge
Reservation.

After the timber is harvested, most of the plant life on the 271 acres would be
destroyed during clearing operations. However, the staff notes that the site

preparation activities have been planned so as to avoid rare plant species and

18
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two " natural areas" which are of ecological interest because of their stages of
succession and relatively undisturbed condition (FES Section 2.7.1, SPAR Section
2.6.1.1).

The U. S. Fish and Wildlife Service has notified the NRC that one endangered
faunal species, the gray bat (Myotis grisescens), may occur on site; a cave
search and mist-netting survey found no individuals on site (SPAR, p. 2-23).
The southern bald eagle (Haliaeetus leucocephalus) is on the Federal list of
endangered species but no nesting eagles have been found on the site.

The State of Tennessee's list of endangered or threatened species shows four
bird species (sharp shinned hawk, Cooper's hawk, marsh hawk and American
osprey) which have been observed on or near the site. None of these species
use the area for nesting purposes; therefore, the staff's opinion is that these
species will not be impacted by construction activities at the-CRBRP site.

The wildlife present would be affected in approximate proportion to changes in
effective habitat. In the forested areas which are cleared, animals would
either be killed or displaced to surrounding woodland where they would compete
for space and food with populations already present. Following restoration of
the temporarily cleared areas, the net effects of site preparation and plant
construction would be a small increase in open, brushy habitat preferred by
wildlife such as quail and rabbits and decreases in populations of woodland
species. None of the shifts in animal populations would ultimate y be greater
than 20% of the corresponding populations on the site.

3.1. 3 Aquatic Impacts

Applicants' Position

In the SPAR, the Applicants reviewed the effects of site preparation on aquatic
ecology and concluded those effects will be insignificant. Constructing the
barge unloading facility is the only activity proposed at the river and it will
involve substantially less dredging (11,000 yd ) than assumed in the FES3

(19,000 yda). Benthic communities in the dredged area of the barge unloading
area will be eliminated and those nearby will be disturbed; however, they will

19
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recover rapidly. Fish species are expected to avoid high turbidity areas and
will not be impacted by construction activities (SPAR, pp. 4-7, 8).

Intervenors' Position

The Intervenors took no specific position on aquatic impacts, except in the
general terms, as discussed in Section 3.1.7 of this staff report.

Current Staff Evaluation

As indicated in Section 4.4.2 of the FES, the staff's opinion is that the pre-
cautions to be used in constructing plant buildings would assure minimum effects
upon aquatic resources. With respect to site preparation specifically, the
Applicant plans to construct drainage ditches around all stockpile areas and at
the base of all excavation slopes, then collect the drainage water in settling
basins prior to discharge to the river in accordance with applicable Federal
and State standards (SPAR, p. 3-6).

Aquatic life would be affected by construction of the barge unloading facility
wnich will be located on the west bank of the Clinch River at the NW corner of
the site. About 600 linear feet of shoreline would be disturbed during con-
struction and about 11,000 cubic yards of sandy silt material would be moved
from the river bank and the bottom of the dredged area would be covered with
700 cubic yards of sand to cushion the grounded barges during unloading. Only

1742 sq-ft of river bottom below the 741-f t normal pool elevation of Watts Bar
Lake (Clinch River) would be disturbed for construction of the barge unloading
facility. Based on the area to be affected and the fact that a significant
portion of this area is dry during parts of the year, no significant long-term
impact on biota is expected.

Improvement of the access road and construction of the railroad spur would
involve some dredging and placement of granular fill and riprap. These

activities would affect about 35,000 sq-ft of existing river bottom below the
741-f t elevation (ER, p. 4.1-15). Disposition of the fill material would

initially destroy the underlying benthic community; however, this impact would
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be temporary since the benthic organisms would rapidly colonize the new rock
substrate. The staff recommends that fill material not be placed in the river
during the late summer when striped bass utilize this part of the Clinch River
as a thermal refuge or during late spring when sauger are spawning.

The only species of fish listed by the State of Tennesseee as endangered or
threatened that is known from the vicinity of the site is the blue sucker
(Cysleptus elongtus). One specimen was taken near the mouth of the Clinch
River in 1975 and one specimen was collected in 1977 from the Tennessee River
near Loudon. One specimen was taken in 1968 during the preimpoundment of
Melton Hill Reservoir. However, none have been reported taken from the stretch
of river.in the vicinity of the CRBR site. The staff, therefore, believes that
no impacts on the blue sucker are likely to result from site preparation.

The U. S. Fish and Wildlife Service has notified the NRC that 11 species of
freshwater mussels from the family Unionidae and one species of fish from the
family Cyprinidae, each federally listed as threatened or endangered, may be
present in the Clinch River. None of these species have been collected in the
vicinity of the proposed plant since the filling of Watts Bar Lake. However,

the possibility cannot be completely ruled out since the sampling procedures
conducted or contracted by TVA, Project Management Corporation, the Tennessee

Wildlife Resources Agency, Exxon Nuclear Corporation and the Oak Ridge National
Laboratory were not specifically for freshwater mussels. The staff therefore

| recommends that the Applicant be required, prior to initiation.of site prepara-,

'

tion, to conduct a mussel survey in the vicinity of the site, report the results
to the NRC, and revise the water runoff control measures as necessary to pro-
tect the mussels.

|

The Corps of Engineers has issued a permit which provides its authorization of
the above dredging and filling operations. Requirements for protection of the

| aquatic environment are being developed by the Environmental Protection Agency,
which will be issued by EPA to the applicant.

i
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3.1.4 Socioeconomic Impacts

Applicants' Position

In their SPAR, the Applicants stated that the surrounding area's population
will increase by 770 due to site preparation personnel and families. This

increase will cause minimal dislocation since it will constitute less than 1
percent of the population in all but one of the adjacent communities (SPAR,
pp. 4-20 to 4-26).

City of Oak Ridge's Position

The City of Oak Ridge believes that its interests related to socioeconomic
impacts will be adequately addressed during the regular NRC deliberations prior
to issuance of construction and operation authorizations. (Letter from Alvin K.
Bissel, Mayor of Oak Ridge, to Nunzio J. Palladino, Chairman, Nuclear Regulatory
Commission, January 8, 1982.)

Intervenors' Position

The Intervenors had no specific comments on socioeconomic impacts, except in
the general terms, as discussed in Section 3.1.7 of this staff report.

Current Staff Evaluation

The social and economic effects of the peak workforce of 1100 currently expected
during site preparation (SPAR, p. 4-21) would be substantially less than those
of the 2800 person peak construction force assessed in the FES (Section 4.5).

Based on the staff's review of TVA's extensive construction experience, the
Applicant's assumptions of 25% worker in-mover rate, 70% married workers,
and a total of 770 men, women and children relocating to residences within the
four counties around the site are reasonable for this assessment. This is a
small population influx compared to the total population in the four counties
of more than 200,000. Knox County is expected to receive 45% of the in-moving
workers and their families, Roane County 25%, Anderson County 20%, and Loudon
County 10% (SPAR, p. 4-2).

22



.....

Schools in western Knox County could experience slight increases in existing
overutilized conditions from the addition of approximately 65 students. The

staff believes that additional teachers may be required, but no school would be
faced with the need for capital expenditures. All other school systems in the
area appear to have sufficient excess capacities to handle the estimated
increases in students.

Housing, the water supply and treatment capacities, health care, public safety
and recreational services are expected to be adequate. However, water distri-

bution and wastewater collection systems may require limited expansion or
improvement in rural utility districts.

The existing level of service on several road segments near the site would
deteriorate somewhat during non rush-hour periods due to increased traffic
related to site preparation. The most noticeable impact would be an extension
of peak commuting times in the vicinity. In addition to this inconvenience,
there could be some acceleration of road deterioration and a potential for
increased accident frequency.,

i

The communities in which the workers are located can expect to benefit from
payroll expenditures. In general, the staff believes the revenue generated by
the in-moving population through sales taxes, taxes on property and beverages,

i etc., would be sufficient to cover the local costs of increased services to

accommodate these workers and their families (FES, pp. 5-14, 15).

3.1.5 Dust and Noise Impacts

Applicants' Position

In the SPAR, the Applicants state that dust would be controlled by water
sprinkling on construction areas and on roads, followed by revegetation and
road paving (SPAR, pp. 4-9, 10).

Applicants noted that the noisiest equipment types to be operated during the
proposed site preparation and excavation activities include the rock drill

which would produce maximum noise levels of approximately 58 dBA at one mile.
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This noise level falls in the category of " clearly acceptable" noise (less than
62 dBA) defined by EPA's Noise Pollution Level criteria. Explosion noise from
blasting will be minimized by the use of small multiple charges. Noise levels
resulting from operation of the rock crushing facility will typically range
frcm 80 dBA at 100 feet to 70 d8A at 300 feet and will fall within limiting
noise level regulations at the site boundary. T..e noise created by preparation
activities will be within acceptable limits at nearby inhabited areas (SPAR,
pp. 4-18, 19).

Intervenors' Position

The Intervenors took no specific position on dust and noise impacts.

Current Staff Evaluation

The Applicants' procedures should minimize dust and noise to the extent

practical and the staff believes their offsite effects would be acceptable,
except possibly the noise impact at the nearest residence. Table 4-2 of the
SPAR shows that noise from the rock drill could be 64 dBA at 0.5 mile. The

SPAR also indicates that the nearest residence is located over 0.3 miles from
the river-water pumphouse. Consequently, the noise at that residence might be
greater than the " clearly acceptable" level when the rock drills are in
operation.

3.1.6 Imoacts from Wastes and Chemicals
,

Applicants' Position

In Sections 4.2 and 4.3 of the SPAR, the Applicants describe the methods that
will be used for disposal of forest slash, scrap combustible materials,
chemicals, used oil, sweeping compounds, sanitary waste and conventional
garbage. The Applicants conclude that the identified precautions and proposed |

treatment of sanitary and other wastes will adequately protect the environmental |
'

quality of the site and its environs and ensure compliance with apolicable
i

regulations and substantive standards (SPAR, pp. 4-16, 17).
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Intervenors' Position

The Intervenors took no specific position on impacts from wastes and chemicals.

Current Staff Evaluation

The methods described by the Applicants for disposal of slash, chemicals,
sanitary wastes, etc., are consistent with those previously assessed as having
insignificant effects on the aquatic (and terrestrial) ecosystem (FES, pp. 4-5,
6).

3.1. 7 Omissions of Detail

Intervenors' Position

Several items are cited by the Intervenors as " disturbing omissions of detail".
These include (1) failure to divulge the proposed route and discuss the effects
of the sewage plant discharge line and the permanent water line between the

CRBR plant and the Bear Creek Water Plant; (2) failure to discuss the proposed
method of handling discharges into the Clinch River from the sewage treatment
plant and the quarry; (3) failure to indicate the capacity of the proposed
siltation ponds; and (4) failure to detail adequately the proposed impact
control measures for preserving the natural features of the terrain, protecting
fish spawning activities and other " critical ecological elements", preventing
fires, and coordinating work schedules with those of other plants. Furthermore,
although Applicants assert that the proposed activities will comply with all
applicable federal and state pollution regulations, the Intervenors believe
that the SPAR does not list those regulations nor explain how they will be
met. Until it resolves these questions, they believe that the Commission cannot
determine that the impacts of site preparation activities are not significant
(Intervenors' Answers, p. 46-47).

Acolicants' Position

The Applicants' response to the Intervenors' comments provides the following
discussions of the above items (Applicants' Response, p. 39):

25
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1. The sewage treatment plant location'and the terminus of the sewage line
(discharge outfall) are shown on Figure 2-3 of the SPAR. This line must
necessarily traverse a cleared site area, and the environmental effects of
the line will not result in significant environmental impacts beyond those
already associated with clearing, grubbing, grading and excavation.

Figure 3-2 of the SPAR shows the terminus of the water line from Bear
Creek Water Plant. This line will follow existing roads for its entire
length. Therefore, any environmental effects will coincide with and be

limited to the effects of access road construction on the site.

2. Discharges to the river will be in accordance with applicable Federal and
State substantive standards, as indicated in Section 4.3 of the SPAR. The

applicants' monitoring and mitigation program will ensure proper handling
of such discharges.

3. Standard engineering practice (in conformance with EPA regulations 40 CFR
473.34) provides for construction of siltation ponds to handle a 24-hour
storm having a 10 year recurrence interval. The 100 year flood interval
is not applicable here.

.

4. Section 4.8 of the SPAR describes the Applicants' proposed measures for
controlling site preparation activities impact control measures.

Current Staff Evaluation

The Intervenors correctly observed that various details are not provided in the
Applicants' SPAR; however, the staff believes that the information in the SPAR
is adequate regarding the proposed activities, when considered in conjunction
with the Applicants' commitments to the impact control measures listed in
Table 4-4 of the SPAR. Those measures are generally consistent with the Appli-
cants' commitments in FES Section 4.6, to the extent the latter are pertinent
to the proposed site preparation activities. Additional information on some
topics raised by the Intervenors is available in the Applicants' Environmental
Report (ER). In the staff's opinion, the potential impacts of the items raised
by the Intervenors are largely encompassed in matters already considered. An

26
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important point to note is that the jurisdiction over water quality requirements
resides with the U.S. Environmental Protection Agency, which is responsible for
issuance of the National Pollution Effluent Discharge Permit with concurrence
a certification by the State of Tennessee, rather than the NRC.

3.2. Redress of Adverse Environmental Impacts (50.12(b)(2))

3.2.1 Feasibility of Redress

Acolicants' Position

The Applicants assert, in the SPAR and their Supporting Memorandum, that the

environmental impacts of the proposed site preparation activities are slight
and are redressable either to the site's original condition or to a state
appropriate for alternative use. They point out that the significance of the
environmental impacts and the degree of redress necessary must be viewed in the

context of the intended future alternate uses for the site. The site, which is
within an area of government owned land managed by TVA, is zoned industrial.

All alternative uses for the area proposed by the Oak Ridge. City Planning
Department in its land use plan involve clearing, road construction, railroad
service, and water and sewer lines. The Applicants conclude that it would be
desirable to leave intact the access road and railroad, the barge unloading
facility, the storm drainage and potable water distribution systems and other
utility services. However, if it becomes necessary to dismantle and re-landscape
the area affected by such roads and facilities, the Applicants state that this
can be accomplished by removal of railroad ties, etc., followed by application
of fill material and topsoil, regrading and reseeding.

The scope of redress activities prop ~osed by the Applicants include removal of
buildings and other temporary facilities and the crushing facility; backfill of
the excavations for major plant buildings and the quarry; and regrading, re-
seeding and landscaping of the general site and quarry areas. Grading to facil-
itate drainage would leave the site in a condition most compatible with its
intended future use for industrial purposes.

27
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The Applicants regard restoration of the site to its original contours (with
two ridges straddling the area where the main excavation will be located) to be
inconsistent with future industrial use, but, if this is necessary, a two-step
process would be contemplated. First, the facility excavations would have to,

be backfilled and brought to the original elevation without regard for the
ridges now located on either side of the excavation area. The backfill would
require closely controlled compaction of 900,000 cubic yards. Second, grading
and compaction of approximately 1,500,000 cubic yards would be undertaken to

restore the ridges; then topsoil and landscaping would be applied (SPAR Chap. 5; '

Supporting Memorandum; Applicants' Answers).

Intervenors' Position

The Intervenors characterize the proposed site preparation activities as
" radically altering approximately 260 acres of property" and appear to question
whether rejress "can actually be accomplished effectively." "Moreover", the
Intervenors stated, "because the staff has at no time made any determinations
with respect to redressibility, the Commission has no environmental record to

l go on to judge the reliability of applicants' assertions" (Intervenors'
Memorandum, pp. 44, 48).

Current Staff Evaluation
i

i

The staff's opinion is that affected areas of the site could be restored
essentially to their present conditions of vegetation and animal life, but that
perfect restoration of the topography could not be achieved. The site area
consists of steep limestone ridges, hills and knobs which would be cleared,
graded and then excavated. Once substantial grading activities have been com-
pleted, it would not be possible in any reasonable fashion to restore all of
the original topographic features. However, mitigative actions can be under-
taken, as described by the Applicants, which would restore the site to essen-
tially the same environment or to a lesser vegetative condition compatible with
other industrial uses. For either restoration option, the cleared areas would
be graded, seeded and planted. During the process of restoration and before a
dense forest cover could recur, the restored land would provide a variety of

! habi*.ats which could increase the overall density of animal species on the site.

28
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Until an adequate ground cover is established, the restoration activities must
include control of water runoff; impounding ponds or other acceptable techniques
will have to be in place to allow discharges to the river to be made in accord-
ance with Federal and State standards. The critical ecological elements indi-
cated in SPAR Table 4.4, item 17, must also be protected during restoration.

The staff recognizes that leaving intact the access road and railroad spur and
various utility services would be consistent with future industrial development
of the property. Whether the barge unloading facility would also prove useful
depends on the nature of the future industrial development. The presence of
this 100 by 250-ft concrete slab recessed into the river bank would limit the
type of vegetation planted at that location,.while removal of the slab would
cause temporary disruption of aquatic life in the immediate vicinity. Although
the concrete slab would be large enough to be noticeable from the river and the
opposite shore, the staff's opinion is that the slab should not be particularly
obtrusive due to its low profile.

3.2.2 Costs of redress (50.12(b)(2))

Applicants' Position

The SPAR, as restated in the Applicants' Documentation (Table 2 on p. 12),
4

estimates a cost of $6.8 million for redress of the site in the event the
project is not completed. This estimate cssumed a scope of redress activities

! consisting of backfill of the excavations for major plant buildings and the
|'

quarry; regrading, reseeding and landscaping of the general site and quarry!

areas; and removal of the crushing facility and temporary plant facilities.
The estimate was revised to $7.017 million in the Applicants' Answers (p. 94 of
Attachment A). In both estimates, the construction utilities, access road,
railroad and barge facilities were assumed to be left intact, but redress of

all of these but the road would add less than 50.2 million (57.204 millionI

total). Restoration of the general site area to the original contours (with
two ridges straddling the area where the main excavation would be located) was
estimated to cost an additional $2.4 million.
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Intervenors' Position

In their January 28, 1982 Response to the Applicants' arguments (Intervenors'
Response), the Intervenors state that the Applicants' response severely under-
estimates the feasibility and cost of site redress, since it interprets the
term " redress" in an extremely limited fashion. They believe that the Appli-
cants base their estimated $6.8 million redress cost on the premise that most
of the construction and access facilities would not have to be removed during
redress. They cite the Applicants' claim that since the site is " dedicated" to
industrial use, they could leave intact the construction utilities, temporary
buildings, access road, impounding ponds, railroad spur and barge facilities,
and would not be required to restore the site to its approximate original
contours. The Intervenors believe that such an approach misinterprets the
requirements of site redressability for several reasons.

First, Section 50.12(b)(2) contemplates a commitment by the Applicants to
restore the site to a condition as nearly approaching its original condition as
possible, not a transformation to a completely new use. They maintain that
redress means removal of all structures and facilities, and restoration of a
reasonable amount of natural contour, to ensure compatibility with the sur-
rounding area. These actions would sustantially increase the cost of redress
and raise serious questions regarding feasibility.

Second, even if it were appropriate for Applicants to rely upon a proposed
future use of the site, they believe that the Applicants have not demonstrated
that the site would actually be used for industrial purposes and that failure
to make such a demonstration undercuts their entire presentation (Intervenors'
Response, p. 10-13).

Current Staff Evaluation

Using the 1981 Dodge publications for prices and costs, the NRC staff has
independently estimated the redress costs at $6.3 million for the activities
the Applicants estimate to cost 57.017 million. The difference of approxi-
mately 10% is considered to be within a normal margin of error for this type of
estimate. Furthermore, the Applicants' response to Commission question #10

30
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indicates that the unit cost parameters used by the Applicants were purposely
conservative. The staff therefore concludes that the Applicants' cost esti-
mates are reasonably accurate though possibly somewhat high. For discussion of
extent and feasibility of redress, the reader is referred to Section 3.2.1 of
this report.

3.3 Foreclosure of Adoption of Alternatives (50.12(b)(3))

! Applicants' Position

In their Supporting Memorandum, the Applicants state that no reasonable alter-
natives will be foreclosed by conduct of the proposed activities. Because no
safety related or permanent construction activities are proposed, an appropriate
range of design alternatives will not be foreclosed. Likewise, a reasonable
range of alternative site uses can be completely preserved by substantially
restoring the site to its original condition. They emphasize that because the

i
site is within an area of government owned land dedicated to future industrial
development, it should be advantageous to future alternative industrial vses of
the site to leave intact the basic service facilities. The Applicants are fully
committed to complete redress of the site, if necessary, at a cost of $8 million.
If the basic service facilities were left intact, however, the cost of redress
would be reduced to about $5 million. They estimate that the service facilitiesi

left on the site would have a replacement cost to any future industrial user of
about $30 million.

In addition, the Applicants state that the alternatives of abandonment of the
i

CR8RP would not be affected by the proposed activities. The expenditures for
the proposed site preparation activities are less than 8% of the project cost
accrued to date (over $1.1 billion), and less than 3% of the estimated total
project cost ($3.2 billion). The relatively small investment for site prepara-i

tion activities will not cause an irretrievable tilt of the cost-benefit balance
toward project completion, and the alternative of complete abandonment of the
project will be kept economically viable (Supporting Memorandum, pp. 33-34).

31
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Intervenors' Position

The Intervenors take issue with the Applicants' assertion (in SPAR) that " pro-
posed site preparation activities do not entail any foreclosure of land use
alternatives or irreversible commitment of natural resources." They note that
this assertion is presumably premised, at least in part, upon the assumption
that redressability will cost approximately $8 million -- an assumption which
they assert deserves to be tested.

The Applicants' response to the question of cost / benefit tilt is contested by
the intervenors. They point out that, while the Applicants characterize the
investment in site preparation as "relatively small," it is difficult to dis-
miss the expenditure of $88 million as having no impact on project momentum.
The Intervenors state that they are unaware of any case authorizing an expendi-
ture of this magnitude for construction activities, prior to completion of an
environmental review, as consistent with the mandates of NEPA (Intervenors'
Memorandum, pp. 33-34).

Current Staff Evaluation

The staff notes that the Applicants' estimate of the redress cost has changed
from $8 million, as stated in the first paragraph of this section, to $9.6
million for complete restoration of the site or $7 million for restoration to a
condition suitable for future alternative industrial use (Applicants' Answers,
p. 93). Assuming the latter redress option were chosen, $7 million should be
added to the Applicants' $88.3 million estimated cost of the site preparation
activities and the estimated salvage value of $13.4 million should be subtracted
from it to arrive at a cost of abandonment of the CRBRP site. The resulting
amount of $81.9 million is less than 8% of the $1.1 billion project cost to
date, as stated by the Applicants.

The sum of $81.9 million is a substantial amount of money when considered by
itself; however, the staff believes it is not so large a percentage of the pro-
ject cost that it would create an irretrievable tilt of the cost-benefit balance

away from the alternative of complete abandonment of the project or the alterna-
tive of utiliz.ng another site.
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No permanent plant structures are to be constructed as part of the site pre-
paration activities. The excavations for those structures, once they have been
made, can be filled if necessary and the site can be restored essentially to
its original condition. Therefore, in the staff's opinion, no design alterna-
tives would be foreclosed by allowing the proposed activities to take place.

3.4 Effects on the Public Interest. (50.12(b)(4))

3.4.1 Power Needs and the Availability of Alternative Sources

The parties agree that this criterion is not applicable in this case.

3.4.2 Costs of Delay

Applicants' Position

The Applicants noted that approval of the exemption request would allow a
March 1982 start of site preparation activities, would avoid additional delays
of one to two years in the project schedule, and avoid additional cost increases
ranging from $120 million to $240 million. They also believe that the conse-
quences of further delay extend beyond the immediate effects on the project.
Unlike a commercial reactor, where the impacts of delay extend only to immediate

| costs to ratepayers, additional delays in this project will extend further to
adversely affect: (1) the policies expressed by Congress in favor of rapid
completion; and (2) the Nation's preparedness for longer-term nuclear power

| needs by delaying development of LMFBR technology (Supporting Memorandum, p. 24).
!

In estimating the duration of delay, the Applicants compared (a) approval of
the Section 50.12 request to permit site preparation activities by April 1,
1982; (b) the NRC Staff's schedule which estimated the issuance of a LWA I by
August-September, 1983; and (c) the Staff's estimate for an LWA increased by
the assumed delay of one year. Based on these comparisons, the SPAR estimatedt

a range of delay of twelve (12) to twenty-four (24) months.
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In estimating the cost of delay, they note that the analysis conservatively
approximates both the effects of inflation and the cost impact on certain pro-
ject activities which are particularly cost-sensitive to delay without regard
to inflation.

As an initial point of reference, the Applicants note that the CRBRP cost
estimates are expressed in year of expenditure dollars and include the effects
of inflation through application of a standard eight (8%) percent escalation
factor. Consistent with the project cost estimating principles, as well as the
fiscal realities of the appropriations process, they believe that it is clearly
appropriate to consider the effects of inflation in estimating the cost impact
of delay for this project. They also note that in Carolina Power & Light Co.
(Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4) LBP 74-18, 7 AEC
538 (1974) the Licensing Board accepted an inflation factor applied to total
project cost as an appropriate measure of the cost of delay. On a similar

~

basis of total project cost, the estimated cost of delay for the CRBRP would be
about $20 million per month (8% escalation on roughly $3 billion total cost).

The Applicants have provided the basis for their estimate that a 1-2 year
acceleration in the commencement of site preparation would avoid increased pro-
ject costs of $120-240 million. These costs have three sources: certain
unavoidable management activities, the effects of inflation, and the oppor-
tunity costs of capital expended on hardware over the period of delay.

They estimate that the savings from not maintaining the various management
staffs for one to two more years is $42.3 million a year. This savings
estimate was determined by summing the personnel costs of maintaining, at a
minimum level, the various project management staffs and the interim storage
costs.

! The Applicants estimate that the savings from not incurring the cost escalation
due to inflation is $88.8 million per year. This savings was calculated by
estimating the total cost of the project if it were completed on February 15,
1990 and on September 15, 1988 and subtracting. The implicit escalation rate

is 8 percent per year.
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They estimate that interest amounting to $43.9 million per year should be
attributed to a delay in the start of the project. This interest represents
the opportunity cost of the money already spent on hardware for the CRBRP
(Applicants' Answers, pp. 40-47).

In their January 28, 1982 submission, the Applicants have modified the basis
for their cost of delay estimate. They now recognize that there is a time
value of money such that the effect of inflation on future expenditures
results in a net savings in the event that the plant is delayed. However, to
compensate for this effect, Applicants' position is that the time value of
money will also apply to the entire sunk investment and to the future revenues
derived from electricity sales of the Clinch River plant. On balance, when

these offsetting adjustments are made, the Applicants continue to project costs
of delay of approximately $120 to $240 million (Applicants' Response pp. 27-33).

-

Intervenors' Position

The Intervenors argue that the Applicant's analysis is " simplistic" because it
fails to take into account the " time value of money." Their basic point is
that while delay increases costs due to inflation, there are savings which are
associated with delay because the government need not raise funds to pay for
construction. Intervenors point out that if the interest rate on borrowed
funds exceeds the rate of construction cost escalation, there are benefits to
deferring construction. Aside from consideration of the time value of money,
Intervenors concede that the cost to employ various managers, administrators
and engineers in the event that the project is delayed is non-zero but argue
that the magnitude of the cost is speculative since this cost might be offset
by improvements in design, engineering, and construction afforded by the delay
(Intervenors' Answers, TAB A).

! In their January 28, 1982 submission, Intervenors continue to assert that
Applicants' delay cost estimate is without foundation. Further, Intervenors
contend that the additional interest charges on sunk costs now included in the
Applicants' delay cost estimate is entirely spurious. Intervenors point out
that the future rate and level of expenditures on the CRBRP have no bearing on
the cost of past expenditures. Intervenors note that Applicants will have to
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pay interest on these investments at the same rate regardless of the projects
startup date. Intervenors, in their response, make some additional points con-
cerning Applicants' estimates of the cost of delay. With respect to the costs
of unavoidable management activities, they argue: (1) that the job positions
included in the Applicants' estimate pertain to functions characterized else-
where as having been largely completed; (2) that the annual per person cost
estimate for salary and benefits is too high; and (3) that the estimates
implicitly assume that the staff will not or cannot perform activities
beneficial to the project during any delay (Intervenors' Response, p. 6).

Current Staff Evaluation

Staff has reviewed the several elements contributing to Applicants' cost of
delay estimate and the comments provided by Intervenors. Staff believes that,
for the most part, the Applicants' estimated cost of delay reflects the increase,

in nominal money cost from an appropriations perspective, and, it is from this
view, that the Applicants' analysis provides a measure of delay costs. On the
other hand, Intervenors emphasized delay costs from a real resources perspective
with adjustment for the time value of money. In its latest response, the Appli-
cants also recognized the need to make adjustments for the time value of money.
Staff believes that delay costs should be measured in real resource terms with
recognition of the time value of money. As a result, the staff believes that
the effects of inflation on future expenditures should not be included. In
addition, carrying charges on monies already expended should be excluded; and
management (or overhead) costs should be reduced to reflect the possibility of
productive reassignment of resources. The staff concludes that the actual cost
of delay is significantly less than the $120 to $240 million cited by the
applicants.

3.4.3 Analysis of Legislative History

Apolicants' Position

The Applicants state that the CRBRP authorization and appropriation acts, along
with other applicable statutes, and the associated legislative history, indicate
that there is no prohibition on the Commission's use of Section 50.12 as part
of the CRBRP licensing procedures.
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As presently defined in the authorizing legislation the CRBRP project is
subject to NRC licensing and regulatory jurisdiction. The statutory criteria
and orogram justification data which were approved by the authorizing legis-
lation, contemplate operation of the facility as part of the power generation
facilities of a utility system. Since the project is authorized as the fourth
round of the Cooperative Power Reactor Demonstration Program, any license
applied for would be issued under Section 104b of the Atomic Energy Act (the
section that applies to developmental, rather than commercial, facilities).
The Applicants believe that the Commission must apply the same procedures that
are used for Section 103 commercial nuclear power plant licenses. They believe
that the Commission cannot impose more stringent procedures on Section 104b.
reactors than it imposes on Section 103 reactors and that inasmuch as
Section 50.12 makes no distinction between classes of reactors, it must be
applicable to Section 104b as well as Section 103 commercial reactors.

The Applicants believe that the President and the Congress have directed the
expeditious completion of the project, and the Commission should use its
authority under Section 50.12 in furtherance of that direction.

They assert that, in light of the statutory basis for and/or legislative
history of the CRBRP project and the licensing procedures contemplated for that
project, the Commission can and should employ its established Section 50.12
procedure (Applicants' Answers, pp. 1-6).

The Applicants believe that the legislative history of the continuing funding
for CRBRP in spite of attempts to kill it indicate a Congressional desire to
complete the project. More recently, the legislative history of the Omnibus
Budget Reconciliation Act of 1981 contains explicit language indicating
Congress's intent that CRBRP be completed expeditiously and in a manner that
makes up for as much time lost since 1977 as possible (Applicants' Response,
pp. 22-26).

.

9
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Intervenors' Position

The Intervenors state that it has been their position throughout this proceeding
that Congress, while authorizing and appropriating monies for the CRBRP, has in
no way mandated extraordinary deviations from standard licensing procedures.

They believe that not only is there no history indicating congressional support
for regulatory exemptions, but the nature of the Congressional action taken
positively militates against such a conclusion. They also note that Courts
have resisted reading significant procedural mandates into federal statutes,
unless plainly required by the language of the statute itself or its legisla-
tive history, on the grounds that Congress presumably knows how to make its
intent understood in a clear and manifest fashion.

The Intervenors believe that, with respect to the CRBRP, Congress has made no

attempt explicitly to establish a time period within which site preparation or,
for that matter, actual construction should be authorized.

They also state that, in light of the expressed and long-standing purpose of
demonstrating the licensability of fast breeder reactors, it would be shocking
if Congress -- without explicit direction -- intended to provide for regulatory
exemptions. From its inception, they believe that a fundamental purpose of the
CRBRP has been to demonstration the licensability of large-scale LMFBRs.
Congress has, in each successive consideration of the project, affirmed this
purpose, and never indicated that any variance from standard licensing practice
would be appropriate (Intervenors' Answers, pp. 9-19).

The Intervenors believe that the legislative history of CRBRP shows it has
always been a controversial project that has been losing support in Congress.
Moreover, the language in the report accompanying the Omnibus Budget Reconci-
liation Act of 1981 is only a small part of a 1000 page report not available at
the time the Act was voted on. Moreover, that language is not equivalent to a
clear commaad to the NRC to grant an exemption (Intervenors' Response, pp. 1-5).

4
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UCS Position

In a letter dated January 18, 1982, the Union of Concerned Scientists (UCS)
stated that the Applicants' use of the fleeting reference in the conference
report on the 1981 reconciliation bill to the " timely and expeditious" com-
pletion of CRBRP to justify this licensing exemption is at best misplaced,
because that phrase does not carry any implication whatsoever that the normal
licensing process should be bypassed.

In view of the unique legislative history of the reconciliation bill, the UCS
believes that any reliance on this language as an expression of Congressional
intent verges on the fraudulent. The UCS reminds the Commission that the re-
conciliation bill was by all accounts the longest and most complex legislation
ever to pass the Congress, encompassing dozens of disparate issues linked only
by some connection, however tenuous, with the Federal government. This legisla-
tion was effectively adopted en bloc by a single roll-call vote with no
opportunity for amendment in the House of Representatives. .The CR8RP was not
a major subject of debate in either branch. The Conference report upon which
the Applicants rely ran to more than 1000 pages. To pinpoint a small portion
of the legislative materials (rather than the law itself) as a clear expres-
sion of Congressional intent to depart from a long-established policy that
CRBRP should undergo the entire licensing process strikes UCS as more than
simply aggressive advocacy.

!

Current Staff Evaluation

Discussion

Staff has conducted an independent review of the authorization and appropriation
Acts relevant to the CRBRP and their legislative histories in order to answer
questions 1 and 2 of the Commission's Memorandum and Order of December 24,
1981.4

4In determirTing Congressional intent, the most important factor is the
language of the statute itself. Next, the legislative history is used to
aid in the determination of intent. The various elements of such historyi

are not accorded equal weight. A rough hierarchy of the relative importance
(footnote continued)

.
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Because no legislation or legislative history of which we are aware explicitly
addresses the NRC's application of 10 CFR 50.12 to CRBRP, staff has combined
Commission's questions 1 and 2 into the following question: Does any authori-
zation or appropriation Act for CRBRP, any other applicable statutes, or their
legislative histories indicate a Congressional intent regarding the NRC's

'

licensing procedures for CRBRP?

In 1975, Section 202(1) of the Energy Reorganization Act of 1974 (ERA)
explicitly provided for NRC licensing of ERDA's demonstration LMFBR. CR8RP is
such a reactor and, thus, is licensable by the NRC. But since 1975, the per-
ceived impact of licensing on the CRBRP project has been somewhat related to
the more general issue of the need for the project itself. Accordingly, staff
has divided the period from 1975 to the present into separate periods corresponding
to the changes in political party of the Administration.

1967-1974

The legislative history of the AEC Authorization Acts during this period provides
a brief history of the development of CRBRP from the initial recognition of the
need to go beyond the Fast Flux Test Facility (FFTF)s to the determination to
construct a liquid metal fast breeder demonstration reactor as part of the TVA
system and to locate it at a site on the Clinch River.8 Throughout this period
the Joint Committee on Atomic Energy (JCAE) characterized the LMFBR as the AEC's

highest priority civiiian program,7 and urged the AEC to speed up progress on

*(Footnote continued)
of various types of materials follows starting with the most persuasive: Con-ference report, committee report
by a bill's sponsors or managers, statements made in the course of floor debate, statements by Congressman and Senators in
favor of the legislation and testimony during hearings, post-enactment state-
ments by Congressmen and Senators, especially floor managers or sponsors.
Various courts have ascribed various levels of persuasiveness to each type of
legislative material depending on how much that material was relied on in
reaching a decision.

SH. R. Rep. No. 90-369, 90th Con., 1st Sess. 16 (1967).
6H. R. Rep. No. 93-969, 93rd Cong., 2nd Sess. 17 (1974).
7
See for example, H.R. Rep. No. 91-315, 91st Cong., 2d Sess. 22 (1969).

-
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the program and to proceed without delay.s These calls for expeditious progress
were buttressed by President Nixon's June 4, 1971, energy message to Congress

in which he announced a national commitment to the successful demonstration of
a fast breeder reactor by 1980.9 The JCAE was in complete accord with this

'

goal as well as other goals which flow from that basic decision and which it
believed were equally important. In particular, the JCAE stated that the pur-
pose of the program was not limited to demonstrating the ability to construct
and operate a LMFBR but also included the simultaneous establis'hment of indus-

trial capability for designing, constructing, and operating large LMFBR.10

1975-1976

The Energy Reorganization Act of 1974 divided the AEC into the NRC and the
ERDA11 and provided for NRC licensing of certain ERDA facilities. This
licensing authority was provided by Section 202 of ERA, which was characterized

as a " major enhancement of the new regulatory commission's authority, enabling
it to develop early expertise in new generations of nuclear technology as they
approach commercial application."12 Congress expected that this new authority
to license demonstration facilities would provide the NRC earlier access to and
greater expertise in new nuclear t2chnology and result in speedier licensing of
commercial facilities.13

In 1976, Congress failed to enact an Authorization Act for ERDA for 1977.
Funds for Clinch River were provided by the Public Works for Water and Power

Development and Energy Research and Appropriation Bill, 1977.14 Thus, the
legislative history of the 1977 authorization bill is of interest to the extent

"H. R. Rep. No. 91-1036, 91st Cong., 2n Sess. 20-26 (1970).
SSee, H. R. Rap. No. 92-325, 92nd Cong., 1st Sess. 25 (1971).
10Id.
11ERDA was subsequently incorporated into the Department of Energy.
12 5. rep. No. 93-980, 93d Cong., 2d Sess. 59 (1974). See also, H. R. Rep.

No. 93-1445 (Conference Report), 93d Cong., 2d Sess. 33 (1974).
13Id. at 21.'
14 Pub L. No. 94-355 (July 13, 1976).

. .
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that it indicates Congressional intent at that time. Section 2(e)(5) of the
bill would have provided that:

Prior to issuing a construction permit for the Clinch River
Breeder Reactor Demonstration Plant the Nuclear Regulatory
Commission must find that there is reasonable assurance that
the plant can be constructed and operated at the proposed
location without undue risk to the health and safety of the
public and that, in the opinion.of the Commission, the is-
suance of a Construction Permit will not be inimical to the .

common defense and security.

.

The Conference Committee explained that this provision had been added in

response to some Congressmens' lack of understanding of the licensing process
for CRBRP. The provision incorporated into the statute the NRC's construction
permit requirements contained in 10 CFR 50.35. .However, adoption of this

,

language was not intended to preclude the NRC from imposing additional
requirements.15,18 Applicability of the LWA procedure is also addressed

.briefly in the legislative history of the ERDA Authorization Act for fiscal
year 1977. The Joint Committee on Atomic Energy stated that:

.

ERDA's schedule is contingent upon the issuance of a Limited
Work Authorization (LWA) by the Nuclear Regulatory Commission

.

in November 1976, which would permit site preparation to com-
mence at that time. The present schedule now projects reactor
criticality in October 1983.17

.

16H.R. Rep. No. 94-1718 (Conf. Rpt.) 94th Cong., 2d Sess. 58 (1976).
18The Conference Committee left open the possibility of stricter NRC,

requirements apparently as part of a compromise with the House. Its
report on the ERDA authorization bill stated that because CRBR would be
licensed pursuant to Sections 104 and 182a. of the Atomic Energy Act

-

of 1954, as amended,
...the NRC will treat that facility exactly the same as
a privately owned nuclear plant applying for a license -

for construction and operation except that (1) the NRC's
examinction will be nore exhaustive, and (2) because the
Clinch River Plant i's not a light water reactor, those
protions of the Commission's regulations which are
applicable only to light water reactors will not apply.
H.R. Rep. No. 94-1081, Part I, 94th Cong., 2d Sess. 18-19
(1976).

17H.R. Rep. No. 94-1081, Part 1, 94th Cong., 2d Sess 17 (1976). -
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Moreover, the JCAE noted that an 11 montn delay in the expected issuance of the
LWA, as well as other delays, caused ERDA to replan the project. As a result
the cost estimate for the project increased by $214 million; of which $168
million was directly attributable to the delay.18 The legislative history
makes no mention of the availability of an exemption pursuant to 10 CFR 50.12.

1977-1980

Two significant political events mark the beginning of this period. The

Administration changed and, the new Administration's non proliferation policy
was inconsistent with the plutonium energy cycle and, thus, CRBRP. In addition,

the JCAE was disbanded and its oversight functions were distributed to other
Congressional committees. Pub. L No. 95-240 provided funds only to terminate
the project.

The 1978 ERDA Authorization Bill was vetoed by the President. However, the

Congressional Reports do provide an indication of Congressional assumptions and
thinking on procedures for licensing CR8RP.19 The House Committee on Science
and Technology stated that:

The Project is ready for site clearance upon issuance of LWA. All
work is on schedule supporting a mid-1984 criticality.2o

Moreover, the ERDA Authorization Act of 1978 would have explicitly permitted
issuance of an LWA. Section 106 provided that:

|

| Site preparation and also those construction activities for which a
construction permit is required shall not commence during the fiscal!

'

year ending September 30, 1978, but the foregoing limitation on
, commencement of site preparation activities shall not be deemed to
I prohibit or in any way limit the grant of a limited work authorization

for those activities during any fiscal year.21

| 1*Id., p. 18.

19The Applicants also rely on the legislative history of this bill as
demonstrating Congressional support for CR8RP. (See supporting
memorandum, Apoendix A, p. 14).

20H. R. Rep. .L. 95-349 Part I, 95th Cong., 1st Sess. 90 (1977).,

| 21See S. R. No. 95-482 (Conference), 95th Cong., 1st Sess. 10 (1977).

1
'

.
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It should be noted at this point, although it is not in sequence, the former
Director of ERDA's Division of Reactor Development and Demonstration testified
that ERDA had initially contemplated seeking an exemption under 50.12(b) but
changed its mind when the LWA rule was promulgated. On July 11, 1977, Eric 5.
Beckford testified as follows before the Subcommittee on Nuclear Regulation of
the Senate Committee on Environment and Public Works:

The CR8R Project has asked for no special license variances.
Consistent with one of the major CRBR Project objectives of
demonstrating the licenseability of the LMFBR concept, the CRBRP
is being subjected to the identical licensing process by the NRC
as would any commercial nuclear power plant. At the time of the
Burns and Roe memorandum, the Project was expecting to request an
exemption to conduct certain site preparation activities prior
to the receipt of a Construction Permit, as was permitted by the
AEC Regulations under 10 CFR 50.12(b). At that time, the AEC was
granting exemptions for commercial nuclear power plants under this
regulation since this was prior to institution of the use of LWAs.
When the regulations were changed to incorporate the LWA procedure,
the Project abandoned consideration of an exemption request and
oriented licensing activities toward obtaining an LWA.

Thus, the current request for an exemption represents a change in policy. In
1978, because of a presidential veto of the Public Works for Water and Power

Development and Energy Research appropriations Bill, 1979 funding for CR8RP was
provided as part of the joint Resolution making continuing appropriations for
1979.22 The report by the Senate Committee on Appropriations with regard to
the vetoed appropriations bill noted that:

The Committees on Appropriations have supported coraistently the
Clinch River Demonstration Project in view of the need to determine
at an early date the licensing, technical and economic issues that
must be resolved if there is to be viable breeder reactor option
for this nation.23

The House Committee on Appropriation in its report on the Energy and Water
Development Appropriations Bill for 198024 similarly stated:

22 Pub. L. No. 95-482 (October 18, 1979).
235. Rep. No. 95-1490 (Conference), 95th Cong., 2d Sess. 10 (1978).
24P. L. No. 96-69. Although that Bill was enacted into law, Pub. L. No. 96-69,

it did not provide funds for CR8RP: the Committee defined funding the pro-
ject until the dispute over its continuation was resolved. Funding was
finally provided by Pub. L. No. 96-86.

.
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The Committee has been and continues to be a strong supporter of the
Liquid Metal Fast Breeder Reactor development program, including theClinch River project. The Nation needs to know at an early date the
technical, licensing and economic issues that must be resolved in
order to develop a viable breeder reactor option. Clinch River
remains an essential step in a development program. It is not an
effort to commercialize breeder reactors.2s

Thus, an early determination of licensability was a Congressional objective of
the CR8RP program.

1981-Present

The start of this period is marked by the change in Administration and a

reversal of the previous administration's policy not to pursue reprocessing.
Late in 1981, funding for CRBRP for fiscal year 1982 was provided by the
Omnibus Budget Reconciliation Act of 1981.2s The Conference Report explicitly
stated:

The Conferees intended that the plant should be constructed in a
timely and expeditious manner so that a decision on the commercial-
ization and deployment of breeder reactors can be made on the basis
of information obtained in the operation of the plant.27

The intent of the Conference Bill and Conference Report language was explained
by the Floor Managers of the bill in the House and Senate. In the Senate, a
colloquy between Senators Domenici and McClure explains that construction

! should be undertaken as expeditiously as possible to minimize the effect of
delays resulting from the 1977 decision to stop the project.28 In the House,

i Congresswoman Bouquard stated:

The Conferees' intent is clear on this project, that tie DOE should
move ahead with all deliberate speed and I trust the administration
will obtain the c nperation of other agencies in seeing that
construction will go ahead at a significant pace.

The Conferees' choice of the words " timely" and " expeditious" were
purposely chosen with the intent that licensing, construction, and
other related project activities be undertaken promptly and with as
little delay as discretion will allow.

.

! " H. R. No. 96-243, 96th Cong., 1st Sess. 22 (1980)
2sPub. L. No. 9735 (August 13, 1981).
27 H. R. Rep. No. 97-208, 97th Cong., 1st Sess. (1981).
2s127 Cong. Rec. 58998, C.2 (daily ed., July 31, 1981).

-
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In the same sentence the phrase "so that a decision on commercializa-
tion and deployment of breeder reactors can be made on the basis of
information obtained in the operation of the plant" in conjunction
with the words " timely" and " expeditious" means that the effect of
unrecoverable delays resulting from the 1977 decision to stop the
project should be minimized and that to the maximum extent possible
an overall liquid metal fast breeder reactor program should proceed
in accordance with the pre-April 1977 project schedule.29

Although these quotations do not explicitly discuss the NRC's licensing pro-
cedures, there is debate in the Senate indicating that at least that body was
on notice that DOE intended to apply for a waiver of certain licensing
requirements.30

This review of the legislative history of the funding for CRBR shows that
Congress has neither specifically prohibited nor specifically allowed use of
10 CFR 50.12 in licensing the facility. DOE's current request under 50.12 is a
change from its previously announced policy of strictly fullowing the normal
procedures for comaercial power reactors. However, that earlier policy does
not appear to have been statutorily mandated.

.

27 27 Cong. Rec. H5817, C.3 (daily eds., July 31, 1981).1
30127 Cong. Rec. 512862, C.3 (November 4, 1981).

.
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Attachment A: Commission Questions

Commission Question 1:

Is there any indication in acts prnviding for CRBRP authorizations or
appropriations or other applicable statues that NRC 1fcensing of the CRBRP
could, or could not, include use of 10 CFR 50.12 as proposed by the
applicants?

Commission Question 2:

Is there any indication in the act providing for CRBRP authorizations or
appropriations, associated committee or conference reports, or legislative
history that speaks to the licensing procedures to be used by the NRC?

Applicants' Position

The Applicants state that the CRBRP authorization and appropriation acts,
along with other applicable statutes and the associated legislative history,
indicate that there is no prohibition on the Commission's use of Section 50.12
as part of the CRBRP licensing procedures.

As presently defined in the authorizing legislation, the CRBRP project is
subject to NRC licensing and regulatory jurisdiction. The statutory criteria
and program justification data which were approved by the authorizating legis-
lation, contemplate operation of the facility as part. of the power generation
facilities of a utility system. Since the project is authorized as the fourth
round of the Cooperative Power Reactor Demonstration Program, any license
applied for would be issued under Section 104b of the Atomic Energy Act (the
section that applies to developmental, rather than commercial, facilities).
The Applicants believe that the Commission must apply the same procedures that
are used for Section 103 commercial nuclear power plant licenses. They believe
that the Commission cannot impose more stringent procedures on Section 104b
reactors than it imposes on Section 103 reactors and that inasmuch as Section
50.12 makes no distinction between classes of reactors, it must be applicable
to Section 104b as well as Section 103 commercial reactors.

.
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The Applicants believe that the President and the Congress have directed the
expeditious completion of the project, and the Commission should use its
authority under Section 50.12 in furtherance of that direction.

They assert that, in light of the statutory basis for and/or legislative
history of: (1) the CRBRP project, (2) and the licensing procedures con-
templated for that project, the Commission can and should employ its estab-
lished Section 50.12 procedure (Applicants' Answers, pp.1-6).

The Applicants believe that the legislative history of the continuing funding
for CR80 , in spite'of attempts to kill it, indicate a Congressional desire to
complete the project. More recently, the legislative history of the Omnibus
Budget Reconciliation Act of 1981 contains explicit language indicating Congress'
intent that CRBRP be completed expeditiously and in a manner that makes up for
as much time lost since 1977 as possible (Applicants' Response, pp. 22-26).

Intervenors' Position

The Intervenors state that it has been their position throughout this proceeding
that Congress, while authorizing and' appropriating monies for the CRBRP, has in
no way mandated extraordinary deviations from standard licensing procedures.

They believe that not only is there no history 'qdicating congressional support
for regulatory exemptions, but the nature of the congressional action taken
positively militates against such a conclusion. They also note that Courts
have resisted reading significant procedural mandates into federal statutes,
unless plainly required by the language of the statute itself or its legisla-
tive history, on the grounds that Congress presumably knows how to make its

intent understood in a clear and manifest fashion.

The Intervenors believe that, with respect to the CRBRP, Congress has made no
attempt explicitly to establish a time period within which site preparation or,
for that matter, actual construction should be authorized.

They also state that in light of the expressed and long-standing purpose of
demonstrating the licensability of fast breeder reactors it would be shocking

.. .
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if Congress -- without explicit direction -- intended to provide for regulatory
exemptions. From its inception, they believe that a fundamental purpose of
the CRBRP has been to demonstrate the licensability of large-scale LMFBR.
Congress has, in each successive consideration of the project, affirmed this
purpose and never indicated that any variance from standard licensing practice
would be appropriate (Intervenors' Answers, pp. 9-19).

The Intervenors believe that the legislative history of CRBRP shows it has
always been a controversial project that has been losing support in Congress.
Moreover, the language in the report accompanying the Omnibus Budget Recon-
ciliation Act of 1981 is only a small part of a 1000 page report not available
at the time the Act was voted on. Moreover, that language is not equivalent
to a clear command to the NRC to grant an exemption (Intervenors' Response,
pp. 1-5).

UCS Position

In a letter dated January 18, 1982, Union of Concerned Scientists stated
that the Applicants' use of the fleeting reference in the conference report on
the 1981 reconciliation bill to the " timely and expeditious" completion of
CRBRP to justify this licensing exemption is at best misplaced, because that
phrase does not carry any implication whatsoever that the normal licensing
process should be bypassed.

|

| In view of the unique legislative history of the reconciliation bill, the UCS
| believes that any reliance on this language as an expression of Congressional

intent verges on the fraudulent. The UCS reminds the Commission that the re-
conciliation bill was by all accounts the longest and most complex legislation,

ever to pass the Congress, encompassing dozens of disparate issues linked only
by some connection, however tenuous, with the Federal government. This legisla-

tion was effectively adopted enbloc by a single roll-call vote with no oppor-
tunity for amendment in the House of Representatives. The CRBRP was not a major

|
subject of . debate in either branch. The Conference report upon which the Applicants

rely ran to more than 1000 pages. To pinpoint a small portion of the legisla-
tiv'e materials (rather than the law itself) as a clear expression of Congressional

.
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intent to depart from a long-established policy that CRBRP should undergo the
entire licensing process strikes UCS as more than simply aggressive advocacy
(UCS letter).
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Commission Question 3:

(a) Under what conditions would grant of an exemption be authorized by law?.
(b) Would grant of an exemption endanger life or property or common defense

and security?
(c) Would grant of this exemption be in the public interest? If not, why not?
(d) With regard to the public interest criteria in Section 50.12(a) and

(b)(4), what interpretation and weight should be given to Presidential and
Congressional statements pertaining to the timing of construction of the
CRBRP?

1. Authorized by Law

1.1 Atomic Energy Act (AEA)

Applicants' Position

The Applicants believe that the AEA does not require a hearing prior to com-
mencement of site preparation activities. The AEA requires a hearing only
prior to initiation of safety-related construction activities. The Commis-

sion's regulation requiring a hearing before initiation of site preparation
activities is not required by the AEA. Therefore, the AEA does not prevent the
Commission from granting the exemption permitting site preparation activities
before a hearing. Moreover, because all LWR procedures are available for CRBRP,
a 50.12 exemption is allowable even though CRBRP is a first-of-a-kind facility
(Applicant's Response, pp. 20-21).

Intervenors' Position

The Intervenors state that Section 189a of the AEA provides intervenors a
statutory right to a hearing on their contentions. A contention in the
proceeding below is that the LWA procedure is not applicable to CRBRP. The

substance of this contention is similar to the substance of the exemption
request. Therefore, the Commission cannot decide this contention in a non-.

adjudicatory forum (Intervenors' Answers, pp. 22-23).

.
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1.2 National Enviror. mental Policy Act (NEPA)

Applicants' Position

The Applicants state that NEPA requires the Commission to prepare an environ-
mental impact statement prior to authorizing a major federal action
significantly affecting the quality of the human environment. The NRC issued
a final environmental statement in 1977. Mor?over, the NRC sta'ff also
found the site suitable for CRBRP. Although the proposed site preparation
activities differ in minor respects from those evaluated in the FES, the
environmental affects of these activities remains insignificant. This conclu-
sion is supporteo by the SPAR and by detailed responses to the Commission's
Memorandum and Order. Accordingly, an EIS is not required for site preparation
activities. Finally, NEPA does not require a hearing on proposed activities
(Applicants' Response, pp. 36-42).

Intervenors' Position

The Intervenors believe that the FES is stale and must be updated before any
site activities can be initiated. tre CEQ regulations call for a supplemental
EIS where there are significant new circumstances or information bearing on
environmental impacts. Since 1977, there has been a significant change in
understanding of reactor safety, economics of nuclear power, and safeguards
risks. Moreover, the proposed changes in site preparation activities are in
themselves major and require an EIS. Finally, Commission consideration of only
site preparation impacts would constitute improper segmentation under NEPA
(Intervenors' Memorandum, pp. 24-28, Intervenors' Answers, pp. 23-30).

Council on Envionmental Quality

Site preparation activities were analyzed in the NRC's Final Environmental
Statement prepared in 1977. The Council on Environmental Quality believes
that the mere passage of time would not render the statement inadequate
with respect to those activities. They understand that the Applicants have
reviewed the statement and have concluded that the activities described and
the conclusions reached in the statement are still valid. CEQ concludes that

. .
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if the Commission agrees, then granting the requested exemption would be con-
sistent with the requirements of NEPA. (Letter from A. Alan Hill, CEQ, to
James B. Edwards, Secretary of Energy, January 27, 1982).

1.3 Commission Practice

:

Applicants' Position

The Applicants believe that the exceptional circumstances of this case are

entirely consistent with the Commission's policy regarding use of an exemption
under 10 CFR 50.12. Moreover, continued existence of the exemption procedure
shows that the Commission did not intend to abandon it upon promulgating the
LWA rule. Finally, Commission practice shows that each request is considered
on a case-by-case basis (Supporting Memorandum, p. 20, Applicants' Response,
pp. 11-26).

Intervenors' Position

The Intervenors believe that an exemption under 50.12 has been granted only in
exceptional and exigent circumstances. Adoption of the LWA rule rendered fur-
ther applicability of 50.12 dubious. Commission precedent shows that the 50.12

procedure is not available to a one-of-a-kind reactor which is not necessary to
meet demands for electrical power. Moreover, under Commission practice, a
hearing must be conducted on factual issues raised by an exemption request
(Intervenors' Memorandum, pp. 5-9, 21-23, 28-35).

1.4 Endangered Species Act

The parties made no comments related to this Act.

1.5 Federal Water Pollution Control Act

j The parties made no comments related to this Act.
!

[
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1. 6 Other

The pan cies did not comment on other Acts.

2. Endanger Life or Property

Applicants' Position

The Applicants believe that grant of this exemption request cannot endanger
life or property since the scope of the proposed activities does not include
any safety related work (Applicants' Answers, p.10)

Intervenors' Position

The Intervenors did not specifically respond to the question of endangering life
or property.

3. Common Defense and Security

Applicant's Position

The applicants believe that grant of this exemption request cannot endanger
common defense or security because the scope of the proposed activities does
not include any safety-related work (Applicants' Answers, p. 10).

Intervenors' Position

The Intervenors did not specifically respond to the question of common defense
and security.

; von Heppel's Position
.

!

The breeder program complicates nonproliferation problems (Letter from Frank
vom Hippel,' Princeton University, to Nunzio J. Palladino, Chairman, Nuclear
Regulatory Commission, January 13, 1982, p. 3).

. .
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The threat of nuclear war would be increased by a breeder program for a
plutonium economy (Comments on DOE Exemption Request, New York Public Interest
Research Group, Inc., January 20, 1982, p. 6).

4. Public Interest

4.1 Congressional Mandate

The Congressional mandate is discussed in Section 3.4.3 of this report.

4'. 2 Hardship

Applicants' Position

The Applicants believe that because project design is nearly done, a delay in
project initiation will require the maintenance of a design team without much
to do. This and other factors will result in a $120 - 240 million delay cost.
Applicants could not have ~? plied sooner for an exemption because no money had

been appropriated by Congress to carry out the activities (Applicants' Response,
pp. 33-36).

Intervenors' Position

The Intervenors believe that the hardship claimed is only an illusion because
the delay costs are incorrect and the need for an exemption was brought about
by the Applicants' delay in seeking to reopen the proceeding (Intervenors'
Answers, p. 13)

Babbitt et. al.'s Position

The 00E hardship claim is based on an arbitrary date having no support in the
record (letter from Bruce Babbitt, et. al., to Nunzio Palladino, Chairman,
Nuclear Regulatory Commission, January 22, 1982).

.
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4.3 Demonstration of Licensability

Applicants' Position

The Applicants state that the CRBR application will undergo all licensing
procedures even if the exemption is granted because 00E will seek an LWA-2.
Moreover, an exemption is part of NRC's licensing procedures (Applicants'
Response, pp. 3-10).

Intervenors' Position

The Intervenors believe that the demonstration of licensability of breeder
reactors is a fundamental purpose of CRBRP. That purpose will not be imple-
mented if an exemption is granted (Intervenors' Answers, pp. 15-22).

Attorney General of Tennessee's Position

It is important for public confidence that the NRC follow regular licensing
procedures and not grant an exemption (Memorandum In Opposition to Applicant;'
Request, Attorney General of Tennessee, January 20, 1982).

4.4 Costs

Costs are discussed in Section 3.4.2 of this report.

.

.
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Commission Question 4:

Is the available documentation adequate for the Commission to base its decision
on the exemption request to authorize site preparation activities? The docu-
mentation includes the Applicants' Preliminary Safety Analysis Report (PSAR),
Environmental Report (ER), Schedule for the Description of Site Preparation
Activities to be conducted pursuant to 10 CFR 50.10(e)(1) (received April 11,
1975), and Site Preparation Activities Report (SPAR) (November 30, 1981) as
well as the staff's Site Suitability Report (SSR) and Final Environmental
Statement (FES).

Applicants' Position

The Applicants believe that the documentation presented in the November 30
request, as supplemented by the Applicants' December 31, 1981 submission and
this submission, and as supported by pertinent portions of the documentation
listed in the NRC question, provides a substantial basis for the Commission to
make a final decision (Applicants' Answers, p. 13).

Intervenors' Position

The Intervenors stated that there is little question the 1977 FES is hopelessly
out of date. There have been a number of changes in the scope of site pre-
paration activities since 1977. In addition, there have been major changes in
the design of the CRBRP itself. The Intervenors believe that significant new
information regarding reactor safety, power plant siting, energy demand, utility
investments in nuclear power plants and a myriad of other factors all combine to
compel the conclusion that radical updating of the FES is required. Until that

occurs, the Commission may not proceed, without risking impermissible segmentation
I with any licensing action on the CRBRP, including the granting of the pending

exemption request.

Once the Commission receives the Applicants' Environmental Report revisions
and additional information, it will prepare a supplemental impact statement which
reflects these changes. The Intervenors believe that the Commission may not rely
simply on the reports and assertions of Applicants in demonstrating compliance with
NEPA. Rather, the Commission must make its own independent judgment with respect
to the environmental impacts of the proposed actions (Intervenors' Answers,
pp. 23-30).

..
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Commission Question 5:

Identify areas, if any, in various licensing documents (PSAR, ER, FES, SSR,
etc.) that need to be updated, which would have a bearing on this exemption
decision.

Applicants' Position

The Applicants state that the documents pertinent to the 50.12 request have
been updated in the relevant sections to reflect current site and environmental
conditions (Applicants' Answers, p. 19).

Intervenors' Position

The Intervenors state that updates must be carried uut for numerous other

nonsafety-related sections of the ER and FES, as recognized by both Applicants
and the Commission staff. Since October 1981, the staff has submitted to
applicants at least seven different sets of detailed requests for additional
information to be included in the ER. And, as a result of the Three Mile

Island Accident, environmental impact statements on nuclear power plants now
must include a discussion of the effects of a Class 9 accident substantially
greater in scope and detail than that contained in the 1977 FES (Intervenors'
Answers, pp. 27-29).

.

G

.* 6

A-12

_.



-. . n.
9

Commission Question 6:

What, if any, further exemptions from regulatory requirements does the
applicant plan to request if this 10 CFR 50.12 request is granted? If this
exemption is granted, does the applicant plan also to request a Limited Work
Authorization?

Applicants' Position

At this time the Applicants do not intend to request additional authorization
under Section 50.12. The Applicants do intend to request permission to

initiate limited construction activities in mid-1983 under a limited work
authorization (LWA-2) pursuant to 10 CFR S50.10(e)(3)(i)-(ii) (Applicants'
Answers, p. 19).

Intervenors' Position

The Intervenors did not respond to Question 6.

!
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Commission Question 7:

Pruvide the updated overall CR8RP schedule, including (a) current estimate of
when applicant expects to request resumption of ASLB proceedings, (b) key
milestones of constructing and licensing the plant, (showing DOE assumptions
regarding dates for NRC licensing action) and (c) current expected date of
operation. The schedule should indicate points at which a negative NRC action
could adversely affect the overall CRBRP schedule.

Applicants' Position

The Applicants state that (a) the request for resumption of ASLB proceedings
was made by the applicants on January 11, 1982; (b) the ten key milestones for
the project, including key licensing actions are shown in the following table;
and (c) as indicated in the table, this schedule would provide for initial
criticality of the CRBRP in late 1988. In regard to points at which negative
NRC action could affect the overall CRBRP schedule, delays in initiation of
site preparation activities or plant construction will translate into delays in
initial criticality (Applicants' Answers, p. 20).

CRBRP Key Milestones

NRC Commission grant Section 50.12 request March 1982

Start Site Preparation March 1982

NRC Grant an LWA under 10 CFR
50.10(e)(3)(i)(ii) June 1983

Start Nuclear Island Mat June 1983

NRC grant of CP June 1984

Submit FSAR to NRC June 1985

Start Na System Testing December 1987

NRC grant of OL , April 1988

Start Fuel Loading May 1988

Initial Criticality September 1988

t
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Intervenors' Position

The Intervenors did not respond to Question 7.
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Commission Question 8:

Identify and discuss any changes in the project scope from the scope originally
evaluated (staff FES Chapter 4 - Environmental Impacts due to Contruction) that
may have contributed to the changes in proposed site preparation activities
(page 3-1 of the Site Preparation Activities Report, November 1981), particularly
the substantial increase in the amount of excavation.

Applicants' Position

The Applicants state that the proposed scope of s,ite preparation activities for
the CRBRP Project, as set forth in the SPAR, differ from those activities dis-
cussed in the 1977 FES (Chapter 4) in the amount of acreage to be cleared and
grubbed and in the amount of excavation required. The factors which contributed
to these changes are discussed below:

Scope Differences Acres

Increased estimate for quarry / crusher area 20

Borrow pit eliminated (32)
Increase in spoil area due to spoil overburden

being more moist or higher in fine materials
than indicated by original samples 37.5

Meteorological tower area not included
in original estimate 10

Concrete batch plant relocation 3

Grading to improve line of sight for new
security requirements 10

Increased utility corridors for intake
and discharge lines to reflect final design 5

Increase in barge area to reflect final design 0.5
Increase in impounding pond area

to reflect detailed construction planning 1. 0

Increased parking are to reflect detailed
construction planning 10

Total Difference 65 acres
FES Estimate 195 acres,

11/81 SPAR Estimate 260 acres
.

8
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In addition, detailed calculations conducted since the SPAR was prepared
indicate that an additional 11 acres would be cleared and grubbed to provide
wider rights-of way for the site roadways. This additional area was not
included in the SPAR and results in a total of approximately 271 acres that
would be cleared and grubbed during site preparation.

In the 1977 FES, NRC does not state a specific quantity for the amount
of excavation to be performed during site preparation activities. The data
available to NRC at that time was a 1974 estimate by the Applicants that
approximately 1,445,000 cubic yards (cy) of excavation would be required during
site preparation. In addition, 570,500 cy of excavation were estimated to be
required from an offsite borrow pit for a total of 2,015,500 cy. These data

are found in the Applicants' Schedule for the Description of Site Preparation
Activities to be Conducted Pursuant to 10 C.F.R. 50.10(e)(1) (received by NRC
in April, 1975). The November 1981 SPAR estimate of excavation is a value of
2,790,000 cy. This estimate reflects the current project plan to obtain borrow
material onsite rather than having it trucked in from an offsite location.

The Applicants state that the changes in the excavation in quantities are
chiefly due to the following: As the plant design was detailed between 1974
and 1981, various dimensions of the nuclear island foundation have increased.
Specifically, the basemat width and length were increased by 18 feet as a
result of the decision to add the confinement building around reactor contain-
ment. The location of roadways and various suppport facilities, such as the
batch plant, have been optimized, and refinements have occurred in the size and
location of certain portions at the balance-of plant (Applicants' Answers,
pp. 22-27).

Intervenors' Position

The Intervenors did not respond to Question 8.
.

O
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Question 9(a)and(bl:

(a) Provide the documentation which forms the basis for projected cost of
delay... referred to in the Site Preparation Activities Report and
Secretary Edwards' letter.

(b) Demonstrate the validity of the cost estimate.

4.4.2 Costs of Delay

Applicants' Position

The Applicants noted that approval of the exemption request would allow a
March 1982 start of site preparation activities, would avoid additional
delays of one to two years in the project schedule, and avoid additional
cost increases ranging from $120 million to $240 million. They also believe
that the consequences of further delay extend beyond the immediate effects on
the project. Unlike a commercial. reactor, where the impacts of delay extend
only to immediate costs to ratepayers, additional delays in this project will
extend further to adversely affect: (1) the policies expressed by Congress in
favor of rapid completion; and (2) the Nation's preparedness for longer-term
nuclear power needs by delaying development of LMFBR technology (Supporting
Memorandum, p. 24).

In estimating the duration of delay, the Applicants compared (a) approval of
the Section 50.12 request to permit site preparation activities by April 1,
1982; (b) the NRC Staff's schedule which estimated the issuance of a LWA I by
August-September, 1983; and (c) the Staff's estimate for an LWA increased by
the assumed delay of one year. Based on these comparisons, the SPAR estimated
a range of delay of twelve (12) to twenty-four (24) months. -

In estimating the cost of delay, they note that the analysis conservatively
approximates both the effects of inflation and the cost impact on certain pro-
ject activities which are particularly cost-sensitive to delay without regard
to inflation.

.
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As an initial point of reference, the Applicants note that the CRBRP cost
estimates are expressed in year of expenditure dollars and include the effects
of inflation through application of a standard eight (8%) percent escalation
factor. Consistent with the project cost estimating principles, as well as the
fiscal realities of the appropriations process, they believe that it is clearly
appropriate to consider the effects of inflation in estimating the cost impact
of delay for this project. They also note that in Carolina Power & Light Co.
(Shearon Harris Nuclear Power Plant, Units 1, 2, 3 and 4) LBP 74-18, 7 AEC
538 (1974) the Licensing Board accepted an inflation factor applied to total
project cost as an appropriate measure of the cost of delay. On a similar
basis of total project cost, the estimated cost of delay for the CR8RP would be
about $20 million per month (8% escalation on roughly $3 billion total cost).

The Applicants have provided the basis for tneir estimate that a 1-2 year
acceleration in the commencement of site preparation would avoid increased
project costs of $120-240 million. These costs have three sources: certain
unavoidable management activities, the effects of inflation and the opportunity
costs of capital expended on nardware over the period of delay.

They estimate that the savings from not maintaining the various management staffs
for one to.two more years is $42.3 million a year. This savings estimate was
determined by summing the personnel costs of maintaining, at a minimum level, the
various project management staffs and the interim storage costs.

The Applicants estimate that the savings from not incurring the cost escala-
tions due to inflation is $88.8 million per year. This savings was calculated
by estimating the total cost of the project if it were completed on February 15,
1990 and on September 15, 1988 and subtracting. The implicit escalation rate
is 8 percent per year.

r

I

They estimate that interest amounting to $43.9 million per year should be attri-
buted to a delay in the start of the project. This interest represents the
opportunity cost of the money already spent on hardware for the CRBRP

'

(Applicants' Answers, pp. 40-47).

In their January 28, 1982 submission, the Applicants have modified the basis
for their cost of delay estimate. They now recognize that there is a time

| A-19
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value of money such that monies to be expended will result in a net savings in
the event that the plant is delayed. However, to compensate for this effect,
Applicants' position is that the time value of money will also apply to all
monies already expended in addition the future revenues derived from electri-
city sales of the Clinch River plant. On balance, when these offsetting
adjustments are made, the Applicants continue to project costs of delay of
approximately $120 to $240 million (Applicants' Response, pp. 27-33).

Intervenors' Position

The Intervenors argue that the Applicant's analysis is " simplistic" because it
fails to take into account the " time value of money." Their basic point is
that while delay increases costs due to inflation, there are savings which are
associated with delay because the government need not raise funds to pay for
construction. Intervenors point out that if the interest rate on borrowed
funds exceeds the rate of construction cost escalation, there are benefits to
deferring construction. Aside from consideration of the time value of money,
Intervenors concede that the cost to employ various managers, administrators

and engineers in the event that the project is delayed is non zero but argue
that the magnitude of the cost is speculative since this cost might be offset
by improvements in design, engineering, and construction afforded by the delay
(Intervenors' Answers, TA8 A).

In their January 28, 1982 submission, Intervenors continue to assert that
Applicants' delay cost estimate is without foundation. Further, Intervenors
contend that the additional interest charges on sunk costs now included in
the Applicants' delay cost estimate is entirely spurious. Intervenors point
out that the future rate and level of expenditures on the CRBRP have no bearing
on the cost of past expenditures. Intervenors note that Applicants will have
to pay interest on these investments at the same rate regardless of the pro-
jects startup date. Intervenors, in their response, make some additional
points concerning Applicants' estimates of the cost of delay. With respect
to the costs of unavoidable management activities, they argue: (1) that the'

job positions included in the Applicants' estimate pertain to functions
characterized elsewhere as having been largely completed; (2) that the annual
per person cost estimate for salary and benefits is too high; and (3) that the

.
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estimates implicitly assume that the staff will not or cannot perform activities
beneficial to the project during any delay (Intervenors' Response, p. 6).

.

:
|

l

1

}

d

|
'

.

O e

A-21

_



. .

, . .

Question 10:

Provide the documented basis, criteria and the project scope to support the
cost estimates for redressing the site, should the project be terminated.

Applicants' Position

-The SPAR, as restated in the Applicants' Documentation (See Table 2 at p.12),

estimates a cost of $6.8 million for redress of the site in the event that the
project is not completed. In addition, the applicants stated that the salvage
value of construction equipment and temporary plant facilities would provide
revenues of some $13 million. This estimate assumed a scope of redress activities
consisting of backfill excavations for major plant buildings and the quarry; re-
grading, reseeding and landscaping of the general site and quarry areas; and
removal of the crushing facility and temporary plant facilities. The construc-
tion utilities, access road and railroad and barge facilities were assumed to

be left intact in view of the fact that the site is dedicated to future
industrial use.

The Applicants state that the cost of redress will range from $7 million to
$9.5 million. In the base case presented in the SPAR, the site will be re-
dressed to a state that is most compatible with future industrial use at a
cost of $7 million. Additional redress can be effected to a state which removes
all improvements at an additional cost of less than $0.2 million ($7.104 million
total). Restoration of the general site area to original contours can be
effected for some $2.4 million of additional cost, but as with the removal of
improvements, the site would be less suitable for industrial use. Revenues

from salvage of construction equipment, materials, and facilities would range
between $13 and $14 million (Applicant's Answers, pp. 80-93)

Intervenors' Position

The Intervenors state that the Applicants' response severely underestimates the
feasibility and cost of site redress, since it interprets the term " redress"

*

in an extremely limited fashion. They believe that the Applicants base their
estimated $6.8 million redress cost on the premise that most of the construc-
tion and access facilities would not have to be removed during redress. The

. .
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applicants claim that since the site is " dedicated" to industrial use,
they could leave intact the construction utilities, temporary buildings,
access road, impounding ponds, railroad spur and barge facilities, and would
not be required to restore the site to its apprximate original contours. The

Intervenors believe that such an approach misinterprets the requirements of,

site redressability for several reasons.

First, Section 50.12(b)(2) contemplates a commitment by the App'licants to
restore the site to a condition as nearly approaching its original condition
as possible, not a transformation to a completely new use. They maintain that
redress means removal of all structures and facilities, and restoration of a
reasonable amount of natural contour, to ensure compatibility with the
surrounding area. These actions would substantially increase the cost of
redress and raise serious questions regarding feasibility.

Second, even if it were appropriate for Applicants to rely upon a proposed
future use of the site, the Intervenors believe that the Applicants have not
demonstrated that the site would actually be used for industrial purposes and

} that failure to make such a demonstration undercuts their entire presentation
(Intervenors' Response, pp. 10-13).

|
|
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Question 11:
-

At the December 16th meeting, Mr. Silverstrom stated that if the Commission
does not approve the request, then the project will be dead in the water in
March.

(a) Please explain, including showing what activities will be complete by
March and what activities will be ready for the first time in March that
were not previously ready.

(b) Why is March 1982 to commence the site preparation activities so crucial
to the whole project? Identify any special reasons (either of a technical
or an economical nature) why this date is selected.

Applicants' Position

The Applicants state that by March of 1982, the CRBRP will have completed all
the necessary planning and procurement activities to allow site preparation to
begin. The principal activities that will be completed for the first time in
late March that were not previously ready are contractor selection and contract
award for the site clearing and excavation activities described in the SPAR.

Schedule for Site Clearing and Excavation Contractor Selection

Activity Date

Mailing of Prequalification Invitations to Selected November 30, 1981
Firms

Commerce Business Daily Announcement with Prequalification December 2, 1981
Requirements

RFP's Mailed to Preoualified Firms and Joint Ventures January 11, 1982

Prebid Conference January 25, 1982

Proposals Received March 2, 1982

Contract Award March 29, 1982

The Aoplicants believe they need to begin site preparation activities for the
CRBRP at the earliest possible date so as to obtain the maximum possible
savings in project costs (Applicants' Answers, pp. 95-96).

,
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Intervenors' Position

The Intervenors did not respond to Question 11.

UCS Position

The Union of Concerned Scientists stated that the Applicants' filing of this
request without taking any other action to restart the licensing process
indicates that they are most interested at this point in seeing that some
tangible activity takes place on site before the beginning of the 1983
Congressional budget cycle. While this strategy may suit the Applicants' own
political interests, the UCS questions whether it forms a permissible basis
for any NRC actions that deviate from the Commission's customary procedures.
They believe that NRC's proper role under the Energy Reorganization Act does
not include any involvement in the policy decisions about whether and to what

'

extent this project should go forward as a taxpayer-funded activity. Yet any
action by the Commission will, intentionally or otherwise, affect those policy
decisions. In these circumstances, the most neutral course of action for NRC,
in their opinion, is to hew as closely as practicable to its existing regulations
and procedures. The least neutral course of action that they can imagine would
be to employ an obscure provision of NRC's rules to bypass the normal hearing
procedures in order to allow this project to get in under the fiscal wire
(UCS letter).

.
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Attachment B: Reference Abbreviations

Applicants

Edwards' Letter Letter from James B. FJwards, Secretary
of Energy, to Nunzio J. Palladino,
Chairman, Nuclear Regulatory Commission,
November 30, 1981.

SPAR Site Preparation Activities Report,
Department of Energy, November 1981.

Supporting Memorandum Applicants' Memorandum in Support of
Request to Conduct Site Preparation
Activities, Department of Energy and
Project Management Corporation,
November 30, 1981.

Applicants' Documentation Letter from Gordan L. Chipman, Jr. ,
Deputy Assistant Secretary for Nuclear
Reactor Programs, Department of Energy,
to Nunzio J. Palladino, Chairman, Nuclear
Regulatory Commission, December 31, 1981,

with Enclosures.

Applicants' Answers Applicants' Answers to Questions Set

Forth in Attachment A to The Commission's
December 24, 1981 Order, Department of
Energy, January 18, 1982.

!

Applicants', Response Applicants' Response to Natural Resources

Defense Council Inc., and Tennessee Attorney
General's comments, Departaent of Energy,
January 28, 1982.

.
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ER The Environmental Report for the Clinch River

Breeder Reactor Plant, Project Management Corp.,
Chicago, IL, April 7, 1975, and Amendments I
through VII.

Intervenors

Intervenors' Memorandum Memorandum of Intervenors, Natural Resources

Defense Council, Inc., and Sierra Club, In
Opposition to Applicant's Request to Conduct

Site Preparation Activities, December 15,
1981.

Intervenors' Answers Comments of the Natural Resources Defense
Council, Inc., and the Sierra Club in
Opposition to Applicants' Exemption
Request Under 10 CFR 50.12, Natural

Resources Defense Council, Inc., and
Sierra Club, January 18, 1982.

Intervenors' Response Supplemental Comments of the Natural

Resources Defense Council, Inc., and

The Sierra Club in Opposition to Appli-
'

cants' Exemption Request Under 10 CFR 50.12,

National Resources Defense Council, Inc.,
! and Sierra Club, January 28, 1982.

I Nuclear Regulatory Commission

FES
| Final Environmental Statement, Clinch River

| Breeder Reactor Plant, U.S. Nuclear Regu-
!

latory Commission, NUREG-0139, February 1977.
|

| SSR Site Suitability Report, Clinch River Breeder
,

Reactor Plant, U.S. Nuclear Regulatory Com-
mission, March 4, 1977.

.

B-2
i



. 3-

.s e . .. r.

.

Commission Order Memorandum and Order (CLI-81-35), U.S.

Nuclear Regulatory Commission, December 24,
1981.

Union of Concerned Scientists

UCS Letter
In the Matter of United States Department
of Energy, Project Management' Corporation,
Tennessee Valley Authority (Clinch River

8reeder Reactor Plant) Exemption Request
Under 10 CFR 50.12, Union of Concerned

Scientists, January 18, 1982.

.
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