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NRC STAFF REPLY TO PETITIONERS' ANSWERS TO
OPPOSITION TO THEIR PETITIONS FOR LEAVE TO INTERVENE

I. PREFACE

In this pleading, the Staff responds to new matters raised by the

Petitioners in their answers to opposition to their petitions for leave

to intervene. These answers were filed pursuant to the Board's Memoran- !

dum and Order dated January 11, 1982.

II. BACKGROUND

In its Memorandum and Order dated January 11, 1982, this Board ruled

that Petitioners may file answers to opposition to their petitions for

leave to intervene. Further, this Board ruled that where new matters are

raised in such pleadings the parties may file a further reply. In its

Order dated January 26, 1982, the Board ruled that the Petitioners must

file their answnrs by January 29 and that replies to new matters raised

in such answers nust be filed by February 11, 1982.

Pursuant to the Beard's Order timely answers were filed by the

following petitioners:

1. Greater New York Cob,'cil on Energy

2. Friends of the Earth

- _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _
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3. Union of Concerned Scientists and the New York Public Interest
Research Group

4. Parents Concerned About Indian Point

5. Mstchester People's Action Coalition

6. West Branch Conservation Association

7. Richard L. Brodsky

The NRC Staff reply to these pleadings is set forth below.

III. PRINCIPLESFORTHEADMISSIBILITYOFCONTENTIONSIl
,

The Comission in its Order of January 8,1981, as revised Sept-

ember 18, 1981, set forth the standards by which to Judge the admissi-

bility of contentions in this proceeding. The Comission pointed out

that since it had already designated the issues to be addressed in the

proceeding, it is important that the contentions raised by parties and

subissues raised by the Board contribute materially to answering the

designated issues. Consolidated Edison Co. of New York (Indian Point,

Unit No. 2) and The Power Authority of the State of New York (Indian

Point, Unit No. 3), CLI-81-23, 14 NRC 610, 611 (1981). The Comission

further stated that:

"...the Comission emphasizes that its purpose is to ensure
that the Board is empowered only to accept and fornulate,
after consultation with the parties, those contentions which
seem likely to be important to resolving the Comission's
questions...." (emphasis added).

Id.

~1/ Excerpt from "NRC Staff Response to Contentions of 10 C.F.R.
$ 2.714 Petitioners" (hereinafter Staff Response) filed on
December 31, 1981.
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With regard to contentions related to the Comission's second

question, the Commission provided a separate standard for their admissi-

bility. The Comission stated:

A contention by a party that one or more specific safety
measures, in addition to those identified or referenced by the
Director, should be required as a condition of operation would
be within the scope of this inquiry if, according to the
Licensing Board, admission of the contention seems likely to be
important to resolving whether (a) there exists a significant
risk to public health and safety, notwithstanding the Director's
measures, and (b) the additional proposed measures would result

*

in a significant reduction in that risk.

Id. at 612-13. While this Board, according to'the Comission's Order

(Id.), is not bound by Part 2 of the Commission's regulations with regardd

to the admission of contentions which are likely to be important in answer-

ing the Comission's questions, the basis and specificity requirements of

10 C.F.R. Q 2.714(b) of those regulations would be of great help in

determining wl. ether a particular contention would, in fact, be likely to

aid in answering these questions. It is only by looking at the basis for

a given contention that one could determine whether it would contribute

materially to answering the Comission's questions. Therefore, the basis

for each contention must be set forth with enough specificity to allow

such a determination in order for the contention to be admissible as a

matter in controversy in this proceeding.

A third category of contentions is made up of those contentions

based on allegations in the UCS petition filed on September 17, 1979,

that certain of the Comission's regulations are not being met. The

Comission directed that such contentions should be accepted regardless

of whether they fall within the scope of the Comission's questions.
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However, these contentions must satisfy the requirements of Part 2 of the

Commission's regulations.

The Commission has stated that in formulating those contentions

which relate to the Commission's questions, the Board is not bound by

Part 2. CLI-81-23, supra,14 NRC at 610-12, revised n.4. However, this

does not mean that Part 2 cannot be used to aid the Board in its determina-

tion as to whether an individual contention should be admitted as a matter
'

in controversy in this proceeding. In licensing proceedings, contentions

must be accompanied by a basis set forth with reasonable specificity.

10 C.F.R. 6 2.714(b). As the Appeal Board has noted, this requirement

serves several purposes. Philadelphia Electric Co. (Peach Bottom Atomic

Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20-?1 (1974). These

purposes are: 1) To help assure at the pleading stage that the hearing

process is properly invoked (M.); 2) To help assure that others are

sufficiently put on notice so that they will know at least generally what

they will have to defend against or oppose (H.); 3) To assure that the

proposed issues are proper for adjudication in a particular proceeding.

H. For example, the Appeal Board in Peach Bottom noted that if someone

wishes to advance generalizations regarding his or her particular views of

what applicable policies ought to be, a forum other than a trial-type

hearing should be chosen. Id. at 21 n.33.

In this proceeding, requiring some basis for a particular contention

would serve an additional purpose. Petitioners should have to demon-

strate to which of the Commission's questions each contention is intended

to relate. In addition, they should be required to show in what way each

contention would make a material contribution to the question which it is
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supposed to address. Both of these purposes could be accomplished if a

basis set forth with reasonable specificity accompanies the contention.

The Board and parties could, after looking at that basis, determine

whether a contention would in fact be likely to be important in answering

the Commission's question to which the contention is supposed to be

related. In addition such a basis, as the Appeal Board in Peach Bottom

pointed out, would put the parties on notice as to what they must oppose
~

or defend against. For all of these reasons, each petitioner should be

required to have a basis for each of their contentions, set forth with

enough specificity that it will aid the Board and parties in determining

whether or not the contention complies with the standards set forth by

the Commission in its Orders of January 8 and September 18, 1981.

IV. ANSWER OF THE GREATER NEW YORK COUNCIL ON ENERGY

On January 15, 1982, GNYCE filed a response to the objections made

to itt contentions. Reply of the Greater New York Council on Energy to

NRC Staff and Licensee Responses to Contentions (January 15, 1982) (here-

inafter GNYCE Response). GNYCE raises certain matters not previously

alleged. The Staff will respend to these matters.

A. GNYCE Contention I

Contention I states:

Viable alternative strategies exist to incurring the excess
fuel costs associated with early and permanent shutdown of
Indian Point Units 2 and 3. Therefore, the NRC would not be
justified in permitting the continued operation of the units
solely on the grounds of supposed economic or energy need,
especially in the face of threats to the health of the public
posed by accident consequences. The failure of State agencies
or the utilities to implement such strategies cannot be held
to imply that such strategies are not viable, would not save
or produce sufficient energy, or that such strategies would
not limit or eliminate excess fuel costs.

. - .
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GNYCE in its response argues that Contention I pertains to fomission

Question 6 and that this Comission question calls for a discussion and

analysis of unnamed alternative energy sources. GNYCE Response at 3.

The Commission's sixth question clearly does not call for a discussion

of alternative energy sources except to the extent it may contribute to

the cost of shutdown. The Commission's sixth question states:

6. What would be the energy, environmental, economic or
other consequences of a snutdown of Indian Point Unit

*

2 and/or Unit 3.

Since GNYCE has failed to demonstrate the relationship of Conten-

tion I to Question 6 this contention would not be likely to be important

in answering this Comission question and, therefore,'should not be

admitted as a matter in controversy in this proceeding. (See Footnote 4

in the Comission's Order of January 8,1981 and September 18, 1981,

requiring petitioners to demonstrate how their contention would

materially contribute to the answer to a Comission question. Discussed

in Section III, supra.)

B. GNYCE Contention II

Contention II states:

The economic costs of an accident at the Indian Point reactors
which involves the releases of radiation--or solely the threat
of releases--and the implementation of protective actions
spontaneously or as advised by authorities far outweigh the
costs of the energy and economic impacts of permanent shutdown
and decommissioning the reactors. The contin'ued operation of
the Indian Point units is not a no-cost option, comparison on
a nat basis of the costs of immediate shutdown versus delayed
3hutdown must be considered in assessing the economic risks
associated with continued operation of Indian Point.

GNYCE states that Contention II addresses Comission Question 6.

GNYCE Response at 3. The essence of GNYCE Contention II is that costs

. _ - , . . . - . - -. .. - - --- --
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of risk can and must be compared with costs of plant shutdown to deter-

mine the " net effect". Id_. at 2-4. However, the Commission's sixth

question does not call for the determination of the costs of an accident

at Indian Point Unit 2 and/or Unit 3 and then a balancing of such cost

with the costs of plant shutdown. Rather, the Commission's sixth ques-

tion calls for the identification of the costs and other consequences

of a shutdown of Indian Point Unit 2 and/or Unit 3. Matters concerning
*

risk should be raised as relating to the Commission's first and second

question. Accordingly, this contention would not be likely to be

important in answering this Commission question, and, therefore, should

not be admitted as a matter of controversy in this proceeding.

C. Conclusion With Regard to GNYCE Contentions

In sum, for the reasons set forth above neither of GNYCE's contentions

meets the standards set forth in the Comission's Order of January 8,1981,

as revised on September 18, 1981. Since GNYCE has failed to identify any

issue appropriate for litigation in this proceeding, it should not be

permitted to participate further in this proceeding.

V. ANSWER OF FRIENDS OF THE EARTH

; On January 7,1982, F0E filed a response to the ob,iections made by

the Staff to its contentions. U F0E's response does not cure the defects

noted by the Staff in its response to these contentions. Petitioners

raise certain matters not previously alleged and the Staff will respond

| to those matters.

2/ There is no indication whether NYC Audubon concurs in F0E's
response.

I
,

, - , .- - - , - - - - ---
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A. F0E/NYC Audubon Contention 1

Contention 1 states:

The consequences of an accident at the Indian Point reactors
can include substantial and irreparable harm to the health and
safety of the public in the New York City area, and in other
areas which are in the vicinity of the reactors. Immediate
radiological threats to the health of the public in the event
of a serious radiological emergency will include prompt and
early fatalities, illnesses, latent fatal or non-fatal cancers,
thyroid nodules, or genetic defects. Long-term health threats
can be posed by contaminated soils, buildings, food and water
supplies in addition to the long-term health threats posed by,

releases of radiation during accident conditions. Present
emergency planning is inadequate to mitigate these health
effects, and there are no interim er future protective measures
which could feasibly protect the health of the public.

With regard to this contention, F0E now argues that the Petitioners

have complied with the appropriate part of the Commission's Order in

formulating this contention, and that in the area of emergency planning,

it is the NRC/ FEMA guidelines which put the people and areas around

Indian Point at risk. Friends of the Earth Response to NRC Staff

Response to Contentions (January 7,1982) (hereinafter F0E Response).

In its original response the Staff argued that F0E/NYC Audubon

failed to demonstrate how Contention 1 would materially contribute to

the answer to any of the Comission's questions. Staff Response at 8-10.

Petitioners now allege that the standard for the admissibility of their

contentions is compliance with the Commission's January 8,1981 Order.

They allege that in enumerating "the potential scope of beyond-design-

basis accicants in terms of early fatalities, illnesses, genetic

effects..." they have complied with Ouestion No.1 of the Commission's

Order. F0E Response at 1. This argument ignores the presence of Foot-

note 4 in the Commission's Orders of January 8,1981 and September 18,

1981. Pursuant to that footnote Petitioners must do more than merely

_. - __
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make lists. They must demonstrate how their contention would materially

contribute to the answer to a Commission question. They should also be

required to make such a demonstration in a manner which would put all

parties on notice as to what must be litigated in the proceeding. See

Se: tion III, supra. Broad generalizations do not accomplish either of

these purposes. Petitioners now allege that Contention I relates to the

Commission's first question. However, they also allege that it relates
"

in some manner to the third question. The contention when read as a

whole appears to relate to emergency planning rather than to a discussion

of the consequences of accidents at Indian Point. Since this confusion

still exists, the contention cannot be said to meet the requirements of

Footnote 4 of the Commission's Orders of January 8,1981 and September 18,

1981.

In response to the Staff's objection that Petitioners have failed to

demonstrate in what way the present emergency plans fail to comply with

NRC/ FEMA guidelines, Petitioners now allege that it is these guidelines

themselves which are putting the people and areas around Indian Point at

risk. F0E Response at 2. This statement appears to be a challenge to

the Commission's emergency planning regulations and, as such, is outside

the scope of the Commission's third question. Therefore, this statement

does nothing toward making Contention 1 an admissible contention.

B. F0E/NYC Audubon Contention 2

Contention 2 states:

The consequences of an accident at Indian Point can include
substantial and irreparable harm to the environment, to wild'ife,
aquatic life in the Hudson and other waterways, to agricultural
lands, private property, and public recreational lands. The
areas that are directly contaminated during an accident and
many surrounding areas may have to be abandoned for decades or
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even centuries in the event of a serious accident at the Indian
Point reactors. Consideration must be given to these societal
and individual consequences of an accident (which are compl<.tely
avoided by shutting down the reactor) in considering the environ-
mental consequences of shutdown, as Ordered by the Commission
at Question 6.

With respect to this contention, Petitioners raise one matter not

previously mentioned. Petitioners argue that the Comission's questions

are not to be viewed as " guidelines for framing contentions." F0E

Response at 2. However, this view again ignores the existence of Foot-
,

note 4 of the Comission's Orders in this proceeding. As mentioned in

Section III, supra, the Commission has given the Board broad discretion

to admit only those contentions which would be likely to be important in-

resolving the Commission's questions. Therefore, Petitioners' argument

that contentions need not relate to the Comission's questions is without

merit.

C. Conclusion With Regard To F0E Contentions

Since F0E/NYC Audubon has not chosen to amend either of its

contentions and the new matters raised in F0E's response do not satisfy

the Staff's previous objections, the Staff's conclusion with regard to

F0E/NYC Audubon's participation in this proceeding remains the same.

See Staff Response at 11-12.

VI. ANSWER OF UCS/NYPIRG

UCS/NYPIRG (Joint Petitioners) have attempted to respond to all of

the objections to their coi.tentions raised by the Staff and the Licensees.

In addition, Joint Petitioners respond to certain general matters raised

by other parties to the proceeding. The Staff will respond to those

general matters and to the particular responses of Joint Petitioners

where those responses raise matters not previously discussed.
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A. General flatters

Joint Petitioners assert that they are permitted to challenge the

Comission's regulations, especially in -the area of emergency planning,

"whenever they relate to one of the Seven Comission Ouestions."

UCS/NYPIRG Response to Objections to UCS/NYPIRG Contentions Filed by

NRC Staff, Power Authority of the State of New York and Con Edison

(January 29, 1982) at 7 (hereinafter UCS/NYPIRG Response). As support
,

*

for this argument they cite statements made by members of this Board at

the prehearing conference which took place on December 2,1981. They

allege no other support for their belief. The Board members in making

those statements were not referring to specific contentions. When first

introducing the subject, the Board member discussing contentions in

general stated that "from things mentioned in those questions one can
2

file a contention and have it accepted even if it challenges certain

portions of the Comission's regulations." Tr. 99. This statement

does not provide support for Joint Petitionert' apparent belief that

this proceeding has become a forum for the wholesale challenge of

Comission regulations.

Joint Petitioners next discuss the order in which the issues should

be heard in this proceeding. In its response to Joint Petitioners' con-

tentions, Licensee Consolidated Edison Co. suggested that the issue of

risk be treated as the first order of business in this proceeding.

Con Edison's Memorandum Respecting Contentions Proposed by Prospective

Intervenors (December 31, 1981) at 14 (hereinafter Con Ed Responses).

Joint Petiticners argue that the issues of accident consequences and

emergency planning should be treated first, and that the subject of

;-.
_ .. . __ _ - ..
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accident probabilities should be treated later. UCS/NYPIRG Response ats
,

l
7-8. Joint Petitioners' reason for suggesting this order is that'they

perceive the issues of accident consequences and emergency planning to

be the primary issues of concern to the public. Id.

The Staff objects to this proposed order for the hearing of issues.

The Commission in its Order of January 8,1981 made it clear that its

primary concern in ordering this proceeding to be conducted was to
*

compare the risks posed by the Indian Point plants with the spectrun of

risks posed by other operating reactors. Consolidated Edison Co. of

New York (Indian Point, Unit No. 2) and Power Authority of the State of

New York (Indian Point Unit No. 3), CLI-81-1, 13 NRC 1, 6 (1981). Risk,

as the Comission noted, is composed of probability and consequences.

Id. Therefore, issues concerning accident probabilities and consequences

must be heard together. To achieve this purpose the Staff suggests that

responses to the Comnission's first and second questions be heard first

and that responses to the other Comission questions be heard in the

following order: Question 6, Questions 3 and 4, and Question 5. It is

important for the development of a coherent record in this proceeding

that related issues be heard together. Joint Petitioners' suggested

order does not lend itself to the development of such a record.

Finally, UCS/NYPIRG objects to Licensee Con Ed's suggestion that

they be totally consolidated. Each organization wishes to retain the

right to speak on its own behalf should its interests so demand. UCS/

NYPIRG Response at 9. Should both of these Petitioners be admitted

as parties to this proceeding, it is the Staff's position that they

should be totally consolidated since they have presented identical con-
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tentions.. Such consolidation, as permitted by 10 C.F.R. 5 2.715a of the

Commission's regulations, would aid in the efficient progress of this

proceeding. The number of parties permitted to present evidence and

conduct cross-examination would be reduced.
~

B. UCS/NYPIRG Contention I(A)

Contention I(A) states:

Emergency planning for Indian Point Units 2 and 3 is inadequate
to protect the health and safety of the public because the

~ existing plans do not conform to the requirements of 10 C.F.R.
50.47, in that they do not meet any of the sixteen mandatory
standards of 10 C.F.R. 50.47(b).

The Staff's position with regard to this contention remains unchanged.

Although the Staff will attempt only to respond to those new points

raised by Joint Petitioners in response to the Staff's objections to

their contentions, there is one new point raised by Joint Petitioners in

response to the objections of the Power Authority of the State of New

York (Power Authority) which merits discussion here. The Power Authority

seeks to have the bases for this contention incorporated into the con-

tention. Power Authority's Objections and Answers to Contentions of

Potential Intervenors (December 31, 1981) at 23 n.* (hereinafter Power

|
Authority Response). Joint Petitioners have no problem with incorpor-

ating the bases into the contention, but now argue that the bases should

not limit the scope of the contention. UCS/NYPIRG Response at 18.

Joint Petttioners make a similar argument with respect to their Conten-

tion I(B). A limit on the scope of these contentions is necessary in

order for this proceeding to be held in an efficient manner. Joint

Petitioners themselves describe the contention and its bases as framing

the issue for resolution. Id. at 16. The definition of the scope of a
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contention by its bases is not a new idea. See Peach Bottom, ALAB-216,

supra .

C. UCS/NYPIRG Contention I(8)

Petitioners have amended Contention I(B) to reflect the fact that the

previously cited regulation does not apply to Indian Point. The Staff

believes that Joint Petitioners mean the cite to read 10 C.F.R. 6 50.54(s)(2)

which states:
'

(2)(1) For operating pnwer reactors, the licensee, State, and
local emergency response plans shall be implemented by April 1,
1981, except as provided in Section IV.D.3 of Appendix E to
this part.

(ii) If after April 1,1981, the NRC finds that the state of
energency preparedness does not provide reasonable assurance
that adequate protective measures can and will be taken in the
event of a radiological emergency (including findings based on
requirements of Appendix E, Section IV.D.3) and if the deft-
ciencies (including deficiencies based on requirements of
Appendix E, Section IV.D.3) are not corrected within four
months of that finding, the Commission will determine whether
the reactor shall be shut down until such deficiencies are
remedied or whether other enforcement action is appropriate.

1. UCS/NYPIRG Contention I(B)(1)

Contention I(B)(1) states:

Energency planning for Indian Point Units 1 and 2 [ sic] does
not provide reasonable assurance that adequate protective
measures can and will be taken in the event of t radiological,

emergency, as is required by 10 C.F.R. 50.47(b), (s)(2); and
Appendix E to 10 C.F.R. Part 50, in that: 1) The plans are
based on unproved assumptions of human response during
radiological emergencies.

Joint Petitioners' explanation of the meaning of this contention

does not change the Staff's ob,iection to it and raises no new natters

requiring further Staff response. See Staff Response at 17-18.

_
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2. UCS/NYPIRG Contention I(B)(2)

ContentionI(B)(2) states:

(2) The time estimates for evacuation, which will be utilized
to determine the feasibility of evacuation itself and the
selection of appropriate protective actions, are based on the
CONSAD Research Corporation and/or the Parsons, Brinckerhoff,
Quade, Douglas, Inc., evacuation time estimate studies. These
studies and the resulting evacuation time estimates are unre-
liable because they are based on unproved assumptions of human
response during nuclear emergencies, and do not take into
account the actual or planned preparedness levels of the State
and Local response organizations. In addition, the methodology

* utilized to perform these evacuation time estinates has not
been verified experimentally and therefore the validity of the
methodologies used in these studies is not known. Further,
these studies are based on planning assumptions which differ
from those actually used in the emergency plans.

The Staff acceptea this contention provided that its scope was

limited to the specific challenges to certain assumptions set forth in

the bases for the contention. Staff Response at 18. Joint Petitioners

now allege that this contention should not be so limited. Therefore,

the Staff objects to this contention as vague. Id. Such a general

contention is too vague to put the parties on notice as to what

deficiencies are to be litigated and should not be admitted as a matter

in controversy in this proceeding.

3. UCS/NYPIRG Contention I(B)(3) -

ContentionI(B)(3) states:

(3) The emergency plans and proposed protective actions do
not adequately take into account the full range of accident
scenarios and meteorological corditions for Indian Point
Units 2 and 3.

Joint Petitioners now allege in response to the Staff's objection

that this contention relates to information which is a;. " essential part

of the development of ' guidelines for protective actions in an emergency'"

and cite 10 C.F.R. 6 50.47(b)(10). UCS/NYPIRG Response at 47. Joint

.

I

4

4

a e, . r - n w
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Petitioners have not amended-their contention to reflect this allegation.

10 C.F.R. G 50.47(b)(10) states:

"A range of protective actions have been developed for the
plume exposure pathway EPZ for emergency workers and the public.
Guidelines for the choice of protective actions during an emer-
gency, consistent with Federal guidance, are developed and in
place, and protective actions for the ingestion exposure path-
way EPZ appropriate for the locale have been developed."

Joint Petitioners have not claimed that the guidelines for the

choice of protective actions developed in the Indian Point State and
,

Local plans are inconsistent with Federal guidance. Unless such a claim

is made, Joint Petitioners have still failed to indicate which emergency

planning standard is being violated with respect to guidelines for the

choice of protective a".tions. The Staff's previous objections remains
a

valid. See Staff Response at 19.

4. UCS/NYPIRG Contention I(B)(4)

Contention I(B)(4) states:

(4) The proposed protective actions that might be taken in the
event of an accident at Indian Point Units 2 and 3 are not
sufficiently integrated to assure that the proper action or
mix of actions is taken under particular accident conditions
and there are inadequate criteria in the plans for determining
which actions should be taken.

~ The Staff previously objected to this contention because it did not

indicate to what regulation or NRC/ FEMA guideline the contention related

and, therefore, would not be likely to be important in answering the

Commission's third question. Staff Response at 19-20. Joint Petitioners

now claim that such integration is necessary to satisfy 10 C.F.R.

950.47(b)(10). UCS/NYPIRG Response at 50. However, the contention has

not been amended to reflect this view. Unless the contention is so

amended, the Staff objects to its admission into this proceeding.

., _.. - _ _
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Joint Petitioners now also allege that this contention would contri-

bute materially to answering the Commission's fcurth question, since it

relates to necessary and feasible improvements in emergency planning.

Id. Joint Petitioners had previously only attempted to relate this con-

tention to the Commission's third question. Contentions of Joint

Intervenors Union of Concerned Scientists and New York Public Interest

Research Group (December 2, 1981) at 4 (hereinafter UCS/NYPIRG Conten-

' tions). The Commission's fourth question states:

4. What improvements in the level of emergency planning can
be expected in the near future, and on what time schedule,
and are there other specific offsite emergency procedures that
are feasible and should be taken to protect the public?

The Joint Petitioners have not indicated whether the integration of

protective actions is an improvement in the level of emergency planning

which is expected in the near future. They have not indicated how this

integration can be defined as a specific off-site emergency procedure.

Without such specificity the Board cannot determine whether this conten-

tion is likely to be important to the resolution of the Commission's

fourth question.

5. UCS/NYPIRG Amended Contention I(B)(5)
i

Amended Contention I(B)(5) states:
1,

(5) revere health consequences would be suffered by theI

public in the area of the Indian Point reactors before any
protective actions could be or would be implemented in the
event of a radiological accident at Indian Point Units 2
and 3 because of inadequate provisions for reducing lead
times.r

I
The Staff has no objection to the admission of this contention as

defined by its stated bases as a matter in controversy in this proceeding. |

_.
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6. UCS/NYPIRG Contention I(B)(6)

Contention I(B)(6) states:

(6) There is no objective basis for judging the adequacy of
emergency planning for the Indian Point area in the absence
of an established maximum acceptable level of radiation
exposure for the general public as a consequence of reactor
accidents.

The Staff previously objected to this contention as unclear. Staff

Response at 21. Joint Petitioners have now clarified their meaning.
* They claim that the contention is meant to be a challenge of the Commis-

sion's regulations and that such a challenge is permitted insofar as the

contention relates to the Commission's fourth question. UCS/NYPIRG

Response at 58. Joint Petitioners allege that the establishment of

acceptable levels of exposure is an improvement in emergency planning.

Id.

The Commission's fourth question does not permit challenges to the

Comission's emergency planning regulations. Petitioners have not alleged

that this is an improvement in the level of emergency planning regarding

Indian Point which is expected in the near future. They are not dis-

cussing specific off-site emergency procedures. They are attempting to

use this proceeding as a vehicle for rulemaking. The Commission has not

recognized this proceeding as a forum for such rulemaking. The Comission

is concerned with emergency planning as it relates to Indian Point.

Joint Petitioners contention, as a challenge to the Commission's regula-

tions, is not Indian Point specific but rather concerns the basis for the

Commission's emergency planning regulations. A petition for rulemaking,

and not this proceeding, is the appropriate vehicle for Joint Petitioners

to use to discuss that basis. For the reasons set forth in the Staff's

'
_ _ _ _ _ _ - - - - - - _ - - - _ - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - - -



.

*

- 19 -.

original response to Joint Petitioners' contentions and for the reasons

set forth above, this contention should not be admitted as a matter in

controversy in this proceeding.

7. UCS/NYPIRG Amended Contention I(B)(7)

Amended Contention I(B)(7) states:

(7) The NRC, the licensees, their contractors, and local and
State emergency response officials have failed to conduct
neaningful emergency planning,-as required by NRC/ FEMA
guidelines, apparently on the belief that accidents are "not

*

credible" and therefore need not be seriously planned for.

Promotion by the NRC of an awareness among the licensees
and State and local officials of the importance of emergency
planning at Indian Point and of the seriousness with which
NRC regards emergency planning at Indian Point would result
in substantial improvements in the level of emergency plan-
ning at that site.

The Staff previously objected to this contention en the ground that

it bears no relationship to any of the Connission's questions. Staff

Response at 22. Petitioners now allege that this contention relates

to the Commission's fourth question. That question requests information

about improvements in the level of emergency planning which are expected

in the near future and about specific off-site emergency procedures

which are feasible and should be taken. This contention does not discuss

any specific off-site emergency procedure. Outside of the general state-

ment that the NRC should promote the awareness of the Licensees as to

the importance of emergency planning, Joint Petitioners make no pro-

posals as to specific off-site emergency procedures which are feasible

and should be taken to protect the public near Indian Point. Therefore,

as amended, Contention I(B)(7) should not be admitted as a matter in

controversy in this proceeding.
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D. UCS/flYPIRG Contentions II(A) and II(B)

Contention II(A) states:

The consequences of a severe radiological accident at Indian
Point Units 2 and 3 would involve massive damage to the
public health anJ ity beyond the current plume EPZ, so
that effective energency planning is required for that area
in order to protect the public health and safety beyond the
current plume EPZ.

ContentionII(B) states:

Local emergency response needs and capabilities as they are
,

affected by such conditions as demography, topography, land
characteristics, jurisdictional boundaries, and particu!*rly
access routes and the proxinity of the metropolitan New York
City area require substantially greater emergency planning
beyond the present plume EPZ than currently exists or is
contemplated.

The Staff's previous objections to these contentions remain valid.

Joint Intervenors now relate these contentions to the Commission's first,

third and fourth questions. They first argue that the consequences

discussed in Contention II(A) are an essential part of overall risk.

UCS/NYPIRG Response at 65. However, this contention relates to the

extension of the plume exposure EPZ, not to the consequences which should

be a part of a risk analysis. Joint Petitioners now argue for the first

time that these contentions contribute materf ally to an analysis of the

number of hours required for effective warning. However, in the Connis-

sion's third question, the Commission specifically requests information

about the number of hours warning necessary for an effective evacuation

of a 10-mile quadrant at Indian Point. Therefore, the expansion of the

plume exposure pathway EPZ is irrelevant to such an analysis. Joint

Petitioners also argue that both Contentions II(A) and II(B) relate to

the Commission's fourth question because the expansion of the EPZ or

.
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|

increased emergency planning outside the 10-mile EPZ would be improve-

ments in emergency planning. An undefined and generalized expansion of

the EPZ challenges the Consnission's emergency planning regulations.

10 C.F.R. 5 50.54(s)(1). Question 4 is not a vehicle for such general

challenges. Joint Petitioners fail to demon strate how the expansion of

the EPZ is a specific off-site emergency procedure which is feasible and

should be taken. In fact, they do not even discuss how much of an
*

expansion they desire. In addition, they make no attempt to describe in

what ways energency planning should be increased outside the 10-mile EPZ.

Therefore, these contentions do not meet the specificity requirements

inherent in the Commission's fourth question.

Joint Petitioners now also argue that emergency planning beyond the

10-mile EPZ must be considered even if this contention is not admitted.

UCS/NYPIRG Response at 66. However, they do not discuss the context in

which such planning would have to be discussed. As the Commission indi-

cated in the third question, they wish information concerning the status

and degree of conformance of state and local planning with NRC/ FEMA

guidelines beyond a 10-mile radius of Indian Point "of the extent it is

relevant to risk." CLI-81-1, supra, 13 NRC at 7. There is no indication

in that question that the extension of the 10-mile EPZ itself must be

considered. For the reasons set forth in the Staff's original response

to Joint Petitioners' contentions and for the reasons set forth above,

Contentions II(A) and II(B) should not be admitted as matters in contro-

versy in this proceeding.

E. UCS/NYPIRG Contention II(C)

ContentionII(C) states:

Emergency planning for Indian Point Units 2 and 3 is inadequate
to protect the public health and safety because the existing

- _. .. . _ - --
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plans within the current plume EPZ do not conform with the
requirements of 10 C.F.R. Part 50 and Appendix E to Part 50,
therefore there is no basis for assuming that such plans form
an adequate basis for ad hoc protective actions beyond the
current plume EPZ.

Joint Petitioners do not accept the limitations on this contention

suggested by the Staff. They claim this contention relates to Comission

Questions 1, 3 and 4 and provides adequate notice that more planning is

necessary beyond the 10-mile EPZ. UCS/NYPIRG Response at 72. Joint

Petitioners do not specify further how these contentions relate to the*

cited questions. They do not indicate in what way the ad hoc actions in

the present state plan are inadequate and do not conform with "RC/ FEMA

guidelines. Joint Petitioners do not specify in this contention any

off-site emergency procedures which are feasible and should be taken.

Therefore, this contention does not relate to the Commission's fourth

question and should not be admitted as a matter in controversy in this

proceeding.

F. UCS/NYPIRG Amended Contention III

1. Amended Contention III(A)

Amended Contention III(A) states:

It is essential, although not necessarily sufficient, that
the following emergency planning measures and protective
actions be implemented or capable of being implemented within
10 miles (plume EPZ) of the Indian Point reactors in order
to protect the public health and safety in the event of an
accident at Indian Point Units 2 and 3.

a. Fotassium iodide must be provided in an appropriate
form for all residents within the plume EPZ and a
sufficient supply and adequate distribution system
for transients within the plume EPZ must be provided.

b. Adequate sheltering capability must be provided to
all residents and transients within the plume EPZ.

-_-
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c. Licer.se conditions must be placed on the operating
licensees for Indian Point Units 2 and 3 which prohibit
power operation during periods when the roadway network
becomes degraded due to adverse weather conditions.
Such conditions would include temperature inversions,
flooding, snowfall, and icing on the roadways.

d. License conditions must be placed on the operating
licenses for Indian Point Units 2 and 3 which prohibit
power operations with less than a fully operable comple-
ment of safety-grade and/or safety-related equipment.

e. The roadway network must be capable of being used to
successfully evacuate all at-risk residents of the plume

*

EPZ before the plume can reach them for the shortest
plume arrival time,

f. -A filtered, vented containment system must be installed
at Indian Point Units 2 and 3 to help prevent containment
failure by over-pressurization.

g. A " core-catcher" must be installed at Indian Point Units
2 and 3 to provide additional protective action time in
the event of a " melt-through" accident in which the
reactor pressure vessel is breached by molten fuel.

h. A separate containment structure must be provided into
which excess pressure from accidents and transients can be
relieved without necessitating releases to the environment,
thereby reducing the risk of containment failure by over-
pressurization.

Joint Petitioners now allege for the first time that, with respect

to subsections (f), (g), and (h) of Contention III(A), the suggested

modifications are referenced in the Director's Order issued in February

of 1980. The Director's decision which resulted in the February 11

orders referenced items (f) and (g). Consolidated Edison Company of

i New York, Inc. (Indian Point Units 1 and 2) and the Power Authority of

the State of New York (Indian Point Unit No. 3), DD-80-5, 11 NRC 351,

I

|

|

~.- - _ . _ . . . _ . ... . ~ -
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357 (1980). However, to the Staff's knowledge, it did not mention

item (h).3_/

Since item (h) is not referenced in the Director's Order or in the

decision which resulted in that order, a petitioner wishing to assert

that such a modification would reduce risk must meet the standards for,

the admissibility of such a contention set forth in Commission Question 2.

That question states, in pertinent part:
* ...(A contention by a party that one or more specific safety"

measures, in addition to those identified or referenced by the
Director, should be required as a condition of operation would
be within the scope of this inouiry if, according to the
Licensing Board, admission of the contention seems likely to be
inportant to resolving whether (a) there exists a significant
risk to public health and safety, notwithstanding the Director's
measures, and (b) the additional proposed measures would result
in a significant reduction in that risk.)"

Since Joint PetiD oners have not met this standard with regard to

subsection (h) of Contention III(A), it should not be admitted for

consideration in this proceeding.

Upon further reading of this contention the Staff has determined

that two additional items are not encompassed by Question 4. These are

items (c) and (d). The Staff agrees with Con Edison that both of these

items relate to onsite measures rather than to off-site emergency pro-

cedures. See Con Edison Response at 97-99. The Staff would have no

objection to Contention III(A)(a), (b), and (e), since Joint Petitioners

have removec the ambiguity in the main contention.

-3/ Joint Petitioners note that the Staff is also considering these
items in NUREG-0850. For purposes of the admissibility of conten-
tions, however, it is the Director's Order and not NUREG-0850 which
controls.

_ _ _ _ _ _ _ _ _ - _ _ _ _ _ _ _ _ _
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2. Amended Contention III(B)

AmendedContentionIII(B) states:
*

Under a range of accident scenarios, including . accidents
which exceed the design basis, each accident having a
probability greater than zero, early deaths and serious
health consequences will result within the current plume
EPZ and outside the current plume EPZ, even if existing
emergency plans are successfully implemented.

The Staff has no objection to the admission of this contention as

defined by its stated bases as a matter in controversy in this proceed-
,

ing. The Staff reads the bases as limiting the contention to the
,

consideration of the radiological effects of the specific accident

releases and circumstances identified by UCS/NYPIRG--a PWR-2 release

under circumstances of (a) " Class D stability, 4 mile /second wind and

rain"; (b) " Class D stability and 4 mile /second, downriver winds and

rain";and(c)"landcontaminationandsecondarycontamination".

G. UCS/NYPIRG Contention IV

ContentionIV(A) states: '

The economic, environmental, safety, health, and other con-
sequences of an accident at Indian Point Units 2 and 3 are
so severe, and the threat to the public health and safety so
great, that the reactors must be shut down regardless of the
energy, economic, environmental, or other consequences of a
preventive shutdown.

Joint Petitioners do not raise any new matters with regard to this

contention. Therefore, no further Staff response is necessary.

H. Conclusion Concerning UCS/NYPIRG Contentions

For the reasons set forth in the Staff's original response to Joint

Petitioners' contentions, and for the reasons set forth above, the Staff

concludes that Contentions 1(A) and IV(A), Amended Contentions 1(B)(5),

__ - - _ . __
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III(A)(a), (b), (e), (f), and (g) and III(B) should be admitted with the

limitations stated above.

VII. ANSWER OR PARENTS CONCERNED ABOUT INDIAN POINT

On January 22, 1982, Parents filed a response to objections to its

contentions. Parents Response To Objections to Contentions I and II

(January 22, 1982) (hereinafter Parents Response). Parents in this.
,

1

Response raises certain matters with regard to its Contention I that i
~

require the response of the Staff. Although Parents also addressed

Staff objections to its other con +entions, the Staff does not believe

that these responses raise new matters requiring a further response.

A. Parents Contention I

The Staff in its Response stated that Contention I was vague but

after an examination of the bases set forth for the contention the Staff

was able to determine that some of the specific concerns could relate to

various planning standards and thus could be admitted as contentions in

this proceeding. Staff Response at 31-32. The Staff identified bases

numbered 2-8, 13 and 14, 17 and 21 as admissible contentions. Id. at

32 and 33. In its Response Parents asserts that each of the remaining

bases (1, 9-12, 15-16, 18-20 and 22) are also related to planning

standards and should, therefore, be admitted. Parents Response at 1-5.

Based on a review of the reasons given by Parents to support these

remaining bases the Staff believes that the following bases should also

| be admitted as contentions:

15) School reception centers and congregate care centers are
|

not equipped with any emergency supplies.

16) If a nuclear emergency occurs during after-school hours,
many children will be at publicly and privately sponsored

.

_ _ _ _ _ _ _ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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cultural and athletic pursuits such as music, ballet, scout
meetings, and sport practice. Since there are no instructions
to parents regarding this eventuality, no provisions in the
emergency plans, the confusion which will result as parents,

. children, and after-school supervisors try to cope will hamper
the emergency response effort.

19) There are handicapped children within the 10 mile emer-
gency planning zone who are left home alone for various
periods during the day. These children would be unaule to
evacuate by themselves.

The Staff believes that the reasons stated by Parents for the
*

remaining bases (bases numbered 1,9,1.0,11,12,18,20 and 22) are insuffi-

cient to support their admission as contentions.

Basis 1

1) The radiation dose absorption rate for children is
significantly higher than for adults, but correspondingly
heightened protective measures have not been designed for
them.

Parents asserts that basis numbered 1 relates to 10 C.F.R.

9 50.47(b)(12) and NUREG-0654, Part II.L, which both concern the standard

for arrangements for medical services for contaminated injured individuals.

Parents Response at 2. These references alone, however, are not suffi-

cient to support a contention. It is not clear from the stated basis or

the reasons stated by Parents in support of the basis what Parents wants to

litigate. Accordingly, as a Contention Basis 1 fails to give the notice

required by Peach Bottom, ALAB-216, supra. Furthermore, the Staff does

not see how Basis I would be likely to be important in answering either

Commission Question 3 or 4, the two Commission questions to which Parents

relates this contention. Parents Response at I and 2. Accordingly, Basis

I should not be admitted as a matter in controversy in this proceeding.

,

'
. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _ . _ _ _ _ _ _ _ . _ _ _ _
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Basis 9

9) The Radiological Emergency Response Plan does not require
adequate trained staff on buses, at school recepticn centers,
or at congregate care centers to handle the psychological trauma
which children will undergo in a nuclear emergency. Frantic,
uncontrollable behavior may hamper the entire emergency response
effort.

This Basis should not be admitted as a contention. There is no
1

reason stated by Parents that supports the fundamental concern expressed

in Basis 9 that the children will undergo psychological trauma if there
,

,

was a nuclear emergency and that such trauma would hamper the energency

response effort. Absent such supporting reasons this Basis would not

likely be important to answering Commission Questions 3 and 4. Moreover,

the Staff does not agree with Parents' assertion that Basis 9 relates to

10 C.F.R. 9 50.47(b)(12), NUREG-0654, Part 11.0. Accordingly, this

Basis should not be admitted as a matter in controversy in this pro-

ceeding.

Bases 10, 11, and 12

10) Voluntary participation of school personnel in an
emergency is depended upon and should not be. Teachers,
administrators, and staff will have their own tamily concerns
to attend to.

11) Voluntary participation of bus drivers is depended upon
and should not be.

12) School bus drivers are known to be difficult to locate
when not on duty and thus cannot be counted on to drive buses
during an evacuation. At the very least, locating bus drivers
will add time to the evacuation procedures.

Parents Response raises no new matters regarding any of these bases.

__________ _ _ _ _ _ _ . ._
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Basis 18

18) There are children within the 10 mile emergency planning
zone who take special medication. If they are forced to
evacuate without a supply of their medication, serious impair-
ment to their health could result.

It is not clear from the above-stated basis or the reasons asserted in

support of this basis what Parents wants to litigate by this contention.

Accordingly, this Basis fails to give the notice required by Peach Bottom,

, ALAB-216, supra. fioreover, this Basis 18 is so vague that the mere reference

to the emergency response plan standards does not aid in demonstrating how

Basis 18 would be important in answering any of the Comission's questions.

Basis 20

20) The Radiological Emergency Response Plan calls on the
resources of comunities outside the 10 mile EPZ to help in the
evacuation efforts. Local officials may need those resources to
implement local emergency plans which are being developed in
response to public pressure.

It is not clear from this basis or the supporting reasons what

Parents seeks to litigate by Basis 20. Accordingly, Basis 20 fails to

give the notice required by Peach Bottom, ALAB-216, supra. Moreover,

Parents failed to demonstrate how Basis would be important in answering

any of the Comission's questions. Accordingly, this Basis should not

be admitted as a matter in controversy in this proceeding.i

Basis 22

22) Many special institutions within the 10 mile EPZ will
have extraordinary problems, such as the Asthmatic Children's
Foundation, where over 30 children in permanent residence will
be in greater danger due to the stressful requirements of a
nuclear emergency.

Parents' reasons in support of this Basis do not raise any new

matters. Parents Response at 4 and 5. Therefore, no further Staff

response is necessary.
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8. Conclusion Concerning Parents Contentions

Parents should be permitted to participate in this proceeding as

a full party on the issues stated in Contention.I, bases numbered 2

,
through 8, 13 through 17, 19 and 21.

!
'

VIII. ANSWER OF WESTCHESTER PEOPLE'S ACTION C0ALITION

On January 14, 1982, WESPAC filed a document entitled "WESPAC's

Preliminary Response to Objections to our Contentions filed by NRC Staff,
*

Con Edison, and the Power Authority" (hereinafter WESPAC Response). At

that time WESPAC asked for an extension until February 1,1982 to file a

further response to the objections of the Staff and Licensees. WESPAC

Response at 3. By Order dated January 26, 1982, the Licensing Board

allowed all petitioners until January 29, 1982 to file their responses.

No further response from WESPAC has been received by the Staff. There-

fore, the Staff will respond to matters raised in WESPAC's preliminary

response.

WESPAC raises three issues which it had not discussed previously

which warrant further response by the Staff. These are: 1)WESPAC's

argument that it is not required to relate its contentions to particular

Commission regulations; 2) that it is not restricted to contentions

concerning emergency planning problems within the 10-mile EPZ; and

3) that WESPAC is permitted under the Commission's fourth question to

challengetheCommission'sregulations.S/

-4/ WESPAC also states that its contentions meet the specificity
requirements of 10 C.F.R. Part 2 of the Comnission's regulations.
Since WESPAC does not deal with any specific contention objected
to on this ground, the Staff refers the Board to its earlier
response to WESPAC's contentions on this matter. Staff Response
at 36-39.

-. _. _ . . _ _ - - - .
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A. Reference to R6gulations

Petitioner argues that the Commission's Orders would allow any

contention which relates to whether the people in the Indian Point area

are protected, and does not require references to any specific Commission

regulation or to any specific portion of an emergency plan. WESPAC

Response at 7-8. This argument ignores footnote 4 of the Commission's

Order of January 8,1981, as revised by Order dated September 18, 1981.
*

In this footnote setting forth the procedures to be followed in the pro-

ceeding, the Commission clearly stated that the Board was empowered to

admit only "those contentions which seem likely to be important in resol-

ving the Commission's questions." CLI-81-23, supra, 14 NRC at 611, revised

n.4. Although WESPAC did not relate its contentions to any particular

Commission question, the Staff assumed, and continues to at ume, that they

relate to the Commission's third question. Staff Response at 36. That

question refers to the status and degree of conformance with NRC/FEftA

guidelines of state and local emergency plans within 10 miles of Indian

Point. CLI-81-1, supra, 13 NRC at 7. Without specific reference to the

guidelines which Petitioner contends are being violated, the Board could

not determine whether the contention is likely to be important in answering

that question. This is especially true where the contention cannot on

its face be related to any particular guideline. Therefore Petitioner's

argument that no such references are necessary is without merit.

B. The 10-mile EPZ

Petitioner argues that the Commission's Order does not confine

discussions of emergency planning to the 10-mile EPZ. WESPAC Response

at 8-9. In its third question, the Commission seeks information as to

_ . _ _ .- __
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the degree of conformance of state and local plans with NRC/ FEMA

guidelines within a 10-mile radius of Indian Point. Similarly, it

seeks information concerning evacuation of a 10-mile area around Indian

Point. CLI-81-1, supra ,13 NRC at 7. The Commission only requires a

discussion of the conformance of plans outside of 10 miles "of the extent

it is relevant to risk." Id. Some of WESPAC's contentions are in the

nature of statements that the energency plan is inadequate because it does
* not take into account the evacuation of facilities which are beyond the

10-mile EPZ. See,e.o., Contention 6(d). This basis does not allege

non-conformance with NRC/ FEMA guidelines relating to areas beyond the

10-mile EPZ. Therefore, such contentions are not likely to be important

in answering the Comission's third question.

C. Challenges To Comission Regulations

Petitioner now alleges that by Question 4 the Commission has given

Petitioner a license to challenge the Commission's emergency planning

regulations. WESPAC Response at 9. The Staff does not agree. The

question asks for information in two specific areas. It asks what

improvements in the level of emergency planning are expected in the near

future, and what specific off-site emergency procedures are feasible and

should be taken. CLI-81-1, supra, 13 NRC at 9.

This argument relates particularly to WESPAC Contention 3 which

states: "The Plan does not provide for effective drills." This conten-

tion seems to be a challenge to the concept of emergency planning

exercises. It does not suggest specific off-site emergency procedures

which are feasible and should be taken to protect the public health and

safety. Therefore, this contention would not meet the standards for

|
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admissibility inherent in the Commission's fourth question. Question 4

is not as broad as Petitioner would have this Board believe. While it

relates to very specific improvements in terms of procedures, it does

not contemplate challenges to the basic structure of the emergency

planning regulations.

D. Conclusion Concerning WESPAC Contentions
,

For the reasons set forth in the Staff's original response to
*

WESPAC's cententions and for the reasons set forth above, the Staff's

objections to WESPAC's contentions remain the same.

IX. ANSWER OF WEST BRANCH CONSERVATION ASSOCIATION

On January 11, 1982, WBCA filed a response to objections ts its

contentions. West Branch Conservation Association's Reply to Objections

to its Filed Contentions (January 11, 1982) (hereinafter WBCA Response).

The WBCA Response sets forth seven new contentions. The WBCA contentions

which are identified by WBCA in its Response as replies to each of the

seven Commission questions are addressed below as contentions.

A. WBCA Contention 1

In reply to the Commission's Question No. 1, WBCA states:

If a serious accident occurred, breaching the containment
vessel, damage within the ten mile range has been evaluated.
The risk that this poses is beyond measure because the area in
Rockland County cannot be evacuated and the terrain surrounding
the stations IP #2 and IP #3, in Rockland County is unique.

i The Staff believes that this contention reises two distinct new issues,

one issue related to the Commission's first question and the other related

to the Commission's third question. WBCA first raises the issue that the

inadequacy of an emergency plan can contribute to risk. This issue is

clearly relevant to and important to resolving the Commission's first
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question. The other issue raised by WBCA is relevant to the Commission's
,

third question and almost identical to the issue raised by WBCA in its

Contention 3, that Rockland County cannot be evacuated in any safe time.

WBCA Response at 10.

WBCA's assertions that the roads are antiquated (Id. at 5), that
_

Rockland County is surrounded by mountain ridges making east-west exodus

impossible (Id.), that " extra contingencies" such as snow or additional
'

traffic can halt the flow of traffic (Id.), and that available roadways

are narrow, winding and subject to bottlenecks (Id. at 6-7) relate to

the Commission's third question and support WBCA's Contention 3.

Accordingly, these assertions and the issue that Rockland County

cannot be evacuated in any safe time should be read with WBCA's

Contention 3. Only the issue that inadequacy of an emergency plan can

contribute to risk should be admitted as a matter in controversy related

to and important to resolving Commission Question No. 1.

B. WBCA Contention 2

' In reply to the Commission's second question, WBCA now sets forth a

list of assertions which are wholly unrelated to the Comission's second

question. Accordingly, this contention is inadmissible as a matter of

controversy in this proceeding.

The Commission's second question provides:

2. What improvements in the level of safety will result from,

measures required or referenced in the Director's Order to the
licensee, dated February 11, 1980? (A contention by a party
that one or more specific safety measures, in addition to those
identified or referenced by the Director, should be required as
a condition of operation would be :ithin the scope of this
inquiry if, according to the Licensing Board, admission of the
contention seems likely to be important to resolving whether
(a) there exists a significant risk to public health and safety,

1
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notwithstanding the Director's measures, and (b) the additional
proposed measures would result in a significant reduction in
that risk.)

Neither the contention nor any element of its stated basis provides

any indication of any relationship between the asserted concerns with

Indian Point Units 2 and 3 and the measures required or referenced in the

Director's February 11, 1980 Order. Furthermore, WBCA has not asserted

in the contention or its basis any additional safety measures that could
*

be important to resolving and reducing risk. Therefore, the contention

should not be admitted.

C. WBCA Contention 3

WBCA alleges that Contention 3 relates to the Connission's third

question. This question states:

3. What is the current status and degree of conformance with
NRC/ FEMA guidelines of state and local emergency planning within
a 10-mile radius of the site and, of- the extent that it is rele-
vant to risks posed by the two plants, beyond a 10-mile radius?
In this context, an effort should be made to establish what the
minimum number of hours warning for an effective evacuation of,

a 10-mile quadrant at Indian Point would be. The FEMA position
should be taken as a rebuttable presumption for this estimate.

WBCA's Contention 3 states:

'' FEMA evacuation uses the times of one half to several hours for
aa evacuation, NUREG-0654, Rev. 1, page 17. The Emergency Plan
for Rockland County suggests the time would be five to seven
hours, (and none for some hospitalized persons.)

Rockland County cannot be evacuated in any safe time."

This contention is supported by basis asserted by WBCA for its

Contention 1. WBCA Response at 5. (See Staff discussion, supra, at

33). In addition this contention is supported by WBCA's assertion that

site-specific information from Rockland County is lacking. WBCA also

speculates whether there will be sufficient personnel and sufficient power

. -- . .. .
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should there be an accident. It is not clear how this speculation relates

to this contention. In spite of this speculation and ambiguity there is

sufficient basis stated to support the contention. Thus, if the

contention admitted is limited to the specific challenges identified in

the basis, it is reasonably specific and may be admitted. In the absence

of such a 1 imitation it is vague, speculative and ambiguous and should

not be admitted as a matter in controversy in this proceeding. It should

be noted, however, that FEMA's position in the area of evacuation time'

estimates should be taken as a rebuttable presumption. Therefore, WBCA

must be required to produce specific evidence refuting FEftA's position

once that position is known.

D. WBCA Contention 4

WBCA now alleges that Contention 4 relates to the Commission's fourth

question. This question states:

4. What improvements in the level of emergency planning can
be expected in the near future, and on what time schedule, and
are there other specific offsite emergency procedures that are
feasible and should be taken to protect the public?

WBCA's Contention 4 states:
i

There are no improvements in the emergency planning that can
straighten the roads and level the mountains in Rockland
County...There are no possible improvements.

Although it is not clear what contention is being raised by WBCA,
|

the Staff treats the contention as asserting that no improvements in the

level of emergency planning can be expected. WBCA does not indicate how

this contention will contribute materially to answering the Conmission's

fourth question. The basis alleged in support of this contention, that

the plan does not follow the FEftA criteria and that the terrain and

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __
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l antiquated roads make evacuation impossible (WBCA Response at 11), relate

to the Commission's third question and, therefore, should be raised as

I an issue on that question. The statement that Rockland County is just
i

as near to the Indian Point stations as Westchester County and that the

Hudson River is no barrier to a plume are ambiguous and lend no support

to the contention. _I d . In short, none of the bases offered by WBCA

support the contention that n_o improvements in the level of emergency

' planning can be made.

Absent basis for its belief that no future protective measures are

feasible, this contention should not be admitted as a matter in

controversy in this proceeding.

E. WBCA Contention 5

This new contention states:

"The nature of the terrain in Rockland County and the nature of
the plants are site-specific.

We contend that the plan is inoperable.

The basis for the contention is explained in numbers 1 and 2 above."

This contention is so broadly stated that it does not allow for

proper litigation in this proceeding and does not put the parties on

notice as to what information would need to be provided. See Peach

Bottom, ALAB-216, supra. Further, examination of this contention and
_

its stated basis does not aid in discerning how this contention would be

likely to be important in answering the Conmission's fifth question,

which requests a comparison of the risk posed by Indian Point to the

spectrum of risks posed by other operating reactors. Accordingly, this

I
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contention should not be admitted as a matter in controversy in this

proceeding.

F. WBCA Contention 6

In this contention, WBCA makes the vague assertion that a shutdown

of Indian Point stations would be a boon to Rockland County. In spite

of this vagueness, the assertions made in the stated basis for this

contention provide specificity for the contention. As basis WBCA alleges
'

that such shutdown would enable an offer of the sale of 300 mW of excess

capacity by Orange and Rockland Utilities to Con Ed. WBCA Response at

11 and 12. WBCA further alleges that Indian Point Unit 2 has a " current

operating level" of only 30%. I_d. at 12. This contention as defined

by the basis stated by WBCA would be important in answering the

Commission's sixth question, which concerns the energy, environmental,

economic or other consequences of a shutdown of Indian Point Unit 2

and/or Unit 3. Accordingly, this contention may be admitted provided it

is limited by the specific assertions identified in the basis. In the

absence of such limitation it is vague and ambiguous and should not

be admitted as a matter in controversy in this proceeding.

G. WBCA Contention 7

The Commission's seventh question does not call for contentions of

Petitioncr WBCA. The Comission's seventh question states:

Does the Governor of the State of New York wish to express an
official position with regard to the long-term operatien of
the units.

It is clear from this question that the Comission is seeking to deter-

mine whether or not the Governor wishes to express a position on the

. ..
.
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long term operation of the Indian Point units. This is not a questiun

calling for contentions.

H. Conclusion With Recard to WBCA Contentions

The Staff concludes that WBCA should be admitted as a party to this

proceeding with respect to those aspects of Contentions 1, 3 and 6

identified above.

X. ANSWER OF RICHARD L. BRODSKY

*

On January 22, 1982, Richard L. Brodsky filed a response to answers

to his petition for leave to intervene. Response of Richard L. Brodsky

to NRC Staff and Licensee Answers to Petitioner Brodsky's Petition for

Leave to Intervene (January 22,1982) (hereinafter Brodsky Response).

In his Response, Richar6 L. Brodsky responds to the Staff's objection

to Aspect 7(b), he argues that he should be granted " interested state"

status, and reasserts the right to represent the people of the 9th

Legislative District by virtue of his position as a County legislator.5_/

Mr. Brodsky's response to the Staff's objection to Aspect 7(b)

is misplaced. His response is that Aspect 7(b) is relevant to two of

the Commission's quest 4cns (Conunission questions 1 and 3). Brodsky

Response at 1-2. Regardless of whether or not Aspect 7(b) is relevant

5/ Aspect 7(b) provides:

(b) Whether the operation of the Indian Point reactors would
be inimical to the public health and safety in light of the
lack of any requirenent for emergency planning beyond the
10-nile Emergency Planning Zone (EPZ) to protect the public
health and safety in the event of an accident (including
accidents beyond design basis for the Indian Point Units),
and in light of the lack of any actual emergency planning
beyond the 10-mile EPZ.

_ _ _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - _ _ _ _ _ _
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i

to any of the Comission's questions, it is not a contention and was

not included by Mr. Brodsky as a contention in his petition for leave

to intervene.

Even if Aspect _7(b) were treated as a contention it is overly broad

and void of any bases. Accordingly, Aspect 7(b)asacontentionwould

not be likely to be important in answering the Comission's first and

third questions. (See Footnote 4 in the Comission's Orders of January 8,
*

1981 and September 18, 1981, requiring petitioners to demonstrate how

their contention would materially contribute to the answer to a

Comission question. Discussed in Section III, supra.)

Mr. Brodsky again argues that, as an officer of the County, he has

the right to participate in this proceeding as an " interested state"

pursuant to 10 C.F.R. 5 2.715. Brodsky Response at 6 and 7. For the

reasons discussed in the Staff's Response (at 6) the Comission in

10 C.F.R. 6 2.715(c) had in mind the participation of governmental units

through their authorized representatives and not officers on their own

behalf. Mr. Brodsky has not demonstrated that he has been authorized to

represent the Westchester County Board of Legislators in this proceeding.

Absent such demonstration he cannot obtain " interested state" status
'

pursuant to 10 C.F.R. 5 2.715(c).

Finally, Mr. Brodsky reasserts the right to represent the people of

the 9th Legislative District and Westchester County by virtue of his

position as a County legislator. In support of this assertion, Mr. Brodsky

states the name of one additional person whose affidavit he alleges is

forthcoaing. Brodsky Response at 7. For the reasons explained in the

Staff's Response (at 4 and 5), Mr. Brodsky has not demonstrated that he

,
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has the right to represent the people of the 9th Legislative District and

Westchester County by virtue of his position as a County legislator. The

Staff furthermore reiterates that should Mr. Brodsky be adnitted as a

party to the proceeding, he should be required to consolidate formally

with UCS/NYPIRG due to the identity of the issues raised by both parties.

See Staff Response at 44.

XI. CONCLUSION

For the reasons set forth in its original response and for the*

reasons set forth above, the Staff concludes that:6_/

1. The following contentions should be admitted as natters in

controversy in this proceeding:

a. UCS/NYPIRG Contentions I(A) and IV(A), Amended Conten-

tionsI(B)(5),III(A)(a),(b),(e),(f),ar.d(g)andIII(B).

b. Parents Contention I, Bases numbered 2 through 8,13

through 17, 19 and 21.

c. WESPAC Contentions la, Ib, If, 2b, 2d, 2e, 4a, 4c, 4d,

4e, Sa-d, 6a, and 6e.

d. WBCA Contentions 1, 3, and 6.

-6/ For the Board's convenience the Staff has attempted to set forth
the numbers of all the contentions which it believes are poten-
tially admissible as matters in controversy in this proceeding,
regardless of whether those contentions are discussed in the
present Staff filing. It should be noted that the Staff has
suggested limitations on many of those contentions as a pre-
requisite for their admission into this proceeding. These
limitations are discussed in the body of the Staff's response
and will not be reiterated in this conclusion.

1
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e. RCSE Contentions 1, 2, ,3, and 5.

f. Brodsky Contentions I(A), I(B)(2), II(C) and IV(A).1/

2. .The Staff further concludes that the following Petitioners

should not be allowed to participate in this proceeding since they have

failed to identify at least one issue which is appropriate for litigation

in the proceeding: GNYCE and F0E/NYC Audubon.

3. The admitted Petitioners should be permitted to participate in
"

this proceeding only on their admitted issues.

Respectfully submitted,

D ' a f f J r7 T ) % . W o
Janice E. Moore
Counsel for NRC Staff

H N' Yel for NRC Staff
' ,(McGurren

.

Coun

Dated at Bethesda, Maryland
this lith day of February, 1982.

5
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-7/ Mr. Brodsky did not attempt to address the Staff's objections to
his submitted contentions. Those contentions were identical to
those originally submitted by UCS/flYPIRG. Therefore, the list of
Mr. Brodsky's contentions which the Staff finds potentially
admissible now differs from UCS/NYPIRG. The limitations set forth
in the Staff's original response to UCS/NYPIRG's contentions still
apply to Mr. Brodsky's contentions.

. . . .. -________-_ ___--- _
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