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MEMORANDUM AND ORDER RULING '\ 8ON PETITIONS TO INTERVENE
v

On September 4,1981, the Nuclear Regulatory Commission pu
"

ed

Notice of Opportunity for Hearing on the ~ application of Gulf States Utili-

ties Company, on behalf of itself and Cajun Electric Power Cooperative, for

licenses to operate River Bend Station, Units 1 and 2. 46 Fed. Reg. 44539

(1981). The River Bend units are boiling water reactors to be located 24

miles northwest of Baton Rou'ge, Louisiana. The Final Safety Analysis

Reports Tor them was docketed in August 1981. The Safety Evaluation Report

is scheduled for issuance in October 1982.

The hearing notice required that petitions for leave to intervene

be filed by October 5, 1981. Timely petitions were received from the

Louisiana Consumer's League, Inc. ("LCL"), Louisianians for Safe Energy,

Inc. ("LSE") and Gretchen Reinike Rothschild individually, and the State of

Louisiana ("the State"). ph
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Gulf States Utility Company (" Applicant") responded by opposing all

petitions. The Nuclear Regulatory Commission Staff (" Staff") initially

recommended denying the LSE and LCL petitions for failure to establish

organizational standing. However, following the filing of supporting
,

affidavits by LCL in . January 1982, Staff withdrew its opposition to that

petitioner. Staff concludes that the State of Louisiana petition qualifies

it 'to participate in the proceeding as an interested state, and, in addi-

tion, meets the interest and stated aspect requirements to be admitted as

an intervenor in the proceeding.

The questions presented by the petitions and responses are

(1) whether the individual and organizational petitioners have standing to

intervene in this proceeding; (2) if so, whether they have identified with

particularity the specific aspect of the subject matter of the proceeding

they seek to litigate; and (3) whether the State of Louisiana has similarly

identified the " aspect" to be heard.

' I. Regulatory Requirements

A. Intervention
I

The requirements for intervention in NRC proceedings are set out in

10 C.F.R. 2.714 (1991). Section 2.714(a)(2) provides in pertinent part

that:

The petitions shall set forth with particularity the... .

interest of the petitioner in the proceeding, how that interest
may be affected by the results of the proceeding . .. and the
spacific aspect or aspects of the subject matter of the pro-
ceeding as to which petitioner wishes to intervene.

.
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Subsection (d) elaborates on the quoted requirements by directing Boards,
'

in ruling on petitions to intervene, to consider:

. .. (1) The nature of the petitioner's right under 'the Act
to be made a party to the proceeding.

(2) The nature and extent of the petitioner's property,
financial, or other interest in the proceeding.

(3) The possible effect of any order which may be entered in
the proceeding on the petitioner's interest ... .

.

The Commission has explained the context in which those three f actors are

to be applied by stating that in determining petitioner's hearing and in-

tervention rights, it will apply " judicial concepts of standing." Public

Service Co. of Indiana (Marble Hill Nuclear Generating Station, Units 1 and

2), Ct.I-80-10,11 NRC 438, 439 (1980). The Comission explained the quoted

phrase to mean that petitions must satisfy a two pronged test. First, one

must show an " injury in fact" by alleghg some injury that has occurred or

will probably result from the action involved. Second, one must allege an

interest " arguably within the zone of interest" protected by the statute.

Id. In short, petitioners must show that they have a sufficient stake in

| the issuance of the instant licenses to warrant a hearing and Board resolu-

tion of the controversies pet'itioners may subsequently present. See Sierra

Club v. Morton, 405 U.S. 727, 731-732 (1972); Warth v. Seldin, 422 U.S. 490

(1975).

Where, as here, a prospective intervenor is an organiz'ation, it must

tablish standing through its individual members. Public Service of

Indiana (Marble Hill Nuclear Generating Station, Units 1 and 2), ALAB-322,

3 NRC 328, 330 (1976). The specific members must be identified, how their

interests may be affected must be shown, and the members' authorization to

.
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the organization to intervene must be established. Edlow International

Company, CLI-76-6,' 3 NRC 563 (1976). Allied General Nuclear Service, et

g. (Barnwell Fuel and Recovery Station), LPB-76-12, 3 NRC 277 (1976),

af f'd. , ALAB-328, 3 NRC 420~ (1976) .

The 2.714(a)(2) requirement for demonstrating an affected interest,

namely, to identify "the specific aspect or aspects of the subject matter

of the proceeding as to which intervenors wish to intervene," means a

showing that the subject matter is within the scope of the instant proceed-

ing and that litigable issues are possible. If the statement describing

the aspects contains only subject matter outside the scope of the proceed-

ing, the petition must fail. If on the other hand, one or more of the

listed " aspects" can reasonably be construed to encompass potentially

litigable issues then, barring some other reason for denial, the petition
,

should be accepted. Cf_., Metropolitan Edison Co. (Three Mile Island

Nuclear Station, Unit 1), Slip Op. at p. 6 ( ASLB Memorandum and Order dated

September 21,1979).

We agree that

Section 2.714 should not be read and construed as
establishing secretive and complex technicalities such as in-
some other areas of the law are associated with special pleading
requirements for which some practitioners have an almost super-
stitious reverence. Philadelphia Electric Co., (Peach Bottom
Atomic Power Station, Units 2 and 3), ALAB-216, 8 AEC 13, 20
(1974).

At the same time we expect clarity and completeness in all pleadings.

However, in recognition of the intricacies of the standing criteria, sec-

tion 2.714(a)(3) provides that a timely petition to intervene may be

, _.
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amended up to 15 days before the special prehearing conference held pur-

suant to section 2.751a without leave of the presiding officer. One pur-

pose of such,a prehearing conference is to:

Consider all intervention petitions to allow the presiding
officer to make such preliminary or final determination' as to
the parties to the proceeding, as may be appropriate ... .

After a petitioner has met the " interest" and " aspects" requirements,

it must provide (15 days prior to a special prehearing conference) "a list

of contentions which the petitioner seeks to have litigated in the matter,

and the bases for each contention set forth with reasonable specificity."

10 C.F.R. 2.714(b). The f ailure to provide at least one such contention

is fatal.

B. Participation

Additionally, section 2.715(c) provides that representatives of art

interested State, county, municipality, or an agency thereof may partici-

pate. Participation means the ability to act in the proceeding like a

party but on issues limited to the governmental entities' interests. The

participant need not take a p,osition on such issues. In addition, govern-

mental entities may achieve full party status upon satisf action of all the

section 2.714 criteria.

II. Discussion

Applicant asserts that all petitions to intervene should be denied

because: (1) Ms. Reinicke has failed to show the requisite personal inter-

est, or injury in fact, that would result from issuance of the license

.
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applied for; and (2) LCL and LSE have merely alleged standing through mem-

bers in the vicinf'y of the plant and failed to establish a personal inter-

est (beyond conclusory assertions) on the part of such members -- should

their existence be established by affidavit. The LCL affidsvits were filed

subsequent to Applicant's response. In all ir. stances, Applicant points out

that neither status as a rate payer nor representation of general, publ-ic

interest concerns or grievances are adequate to meet the injury in f act
,

test.

Finally, Applicant argues that none ' f the petitioners have ade-o

quately identified "the specific aspect or aspects of the subject matter of

the proceeding as to which petitioner wishes to intervene." 10 C.F.R.

2.714(a)(2) (1981). Applicant asserts that petitioners' subject matter

is either too vague or generalized (for example, " safe operation") or

outside the Board's jurisdiction (for example, concern with the ultimate

disposal of radioactive waste). Applicant finds the same deficiencies. in

the State's petition.

In contrast, the petition of LCL as anended is found satisf actory by

the Staff. The affidavits amending the original LCL petition identify four

individual members of LCL residing within 30 miles of River Bend who have

authorized LCL to represent their interests. Furthermore, Staff takes the

position that LCL's concern for the " adequacy of the consideration of the-

probability of risk of major nuclear accident at this nuclear power sta-

tion" may be appropriate as an " aspect".

i-
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Staff agrees that neither LSE nor Ms. Rothschild has established-

standing because Ms. Rothschild does not specify her geographic location

and because LSE has merely alleged but has not established that individual

members live in sufficiently close proximity to the facility to have a per-

sonal interest to protect. Staff also notes that generalized financial

interests, such as real estate values or utility rates, are not sufficient

to satisfy the standing requirement.

A. Petitions to Intervene

Each of these petitions alleges that the organization has members

-living within 15 to 30 miles of the River Bend facility. Both staff and

Applicant note, however, that the LSE petition is not supported by a

statement by any member setting forth facts sufficient to demonstrate c

member's interest that is arguably within the " zone of interest" of the

proceeding. This fatal deficiency can be corrected by filing affidavits

from those members living within 15 to 30 miles of the River Bend facility

which would show how the member would be affected by the proceeding, that

the member's interest is within the zones of interest to be protected or

regulated by the statutes and rules applicable to this proceeding, and

that the member has authorized the organization to protect his interest.

Absent such an affidavit or affidavits, the petition must fail.

As regards the " aspects" requirements for intervention, the Board

finds at least one " aspect" in each of the petitions that may be sufficient

for the framing of a contention. Item III-4 of the LCL petition addresses

- - _- _ _ - _ - - - - - -- >
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"The adequacy of the consideration of the probability of risk of a major

nuclear accident at this nuclear power station." At this stage in the

proceeding that otherwise broad statement is sufficient for the subsequent

framing of an admissible contention. Other LCL aspects. listed fail either

for vagueness (" safe operation"), or because the subject of rulemaking

(" waste confidence"), or because not established as an LCL member's inter-

est (" low and moderate income persons' evacuation").

Items IV-2, 3 and 4 of the LSE petition question Applicant's finan-

cial ability to construct, operate, and decommission River Bend, the ade-

quacy of evacuation plans, and various safety hazards. One or possibly all

of these aspects of operating River Bend could give rise to an admissible

contention.

The Petition of Ms. Rothschild individually suffers from the same
.

deficiencies as the LSE petition of which it is a part.

Applicant's assertion that each of the statements of aspects should

f ail for lack of specificity imposes too great a burden on this preliminary

criterion. The aspects stated are " narrower than a general reference to

operating statutes", and we find they meet the regulatory requirement in

the instances noted above. Consumers Power Company (Midland Plant, Units 1

and 2), LPB-78-27, 8 NRC 275, 278 (1975).

B. State of Louisiana

The Board finds that the State's petition qualifies it to participate

as an interested State because it meets the terms of 10 C.F.R. 2.715(c).

_ _ . . __ , _ - __ - _. _ _
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The State petition also meets some intervention requirements under 10

C.F.R. s 2.714, in that it satisfics the interest or' star. ding requirement
'

and the specific aspect requirement, the latter addressing evacuation plans

and a nuclear accident.

However, the State must still furnish at least one acceptable con-

tention for litigation before it can be admitted as a party under sec -,

tion 2.714. Thus, to participate as a party intervenor in the proceeding,

the State, like the other petitioners herein, must file, within 15 days

prior to the first prehearing conference, or such other time as the Board

may set, a list of the contentions that it wishes to have litigated, and

provide the basis for each contention with reasonable specificity.-

.

C. Prehearing Conference

The timin>, of the special prehearing conference is dependent upon the

Board's eventual ruling on the organizational standing of LSE and Ms.

Rothschild following their submittals, if any, and the intentions of the

State of Louisiana. The date of the prehearing conference and the location

of any subsequent hearing will be established after the foregoing matters

are resolved.

ORDER

For all the foregoing reasons and in consideration of the entire

record in this matter, it is, this 10th day of February,1982

_ __. . . _ _ _ _ _ .~. ._
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ORDERED

1. That the' State of Louisiana shall be admitted as an interested

state under section 2.715-to any proceedings which may result

from the filing of an admissible contention and may. be admitted

as a party under section 2.71.4 contingent upon its filing an

admissible contention; -

2. That the petition of the Louisiana Consumers Leagua, Inc. to

intervene in this~ proceeding is granted contingent upon the

timely filing of an admissible contention for litigation; and

3. That the petitions of Louisianians for Safe Energy, Inc. and

Gretchen Reinike Rothschild to intervene in this proceeding are

denied for f ailure to satisfy the requirements of 10 C.F.R.

2.714(d) and the petitions are dismissed. These petitions will

be reconsidered, if on or before March 9, 1982, LSE and Ms.

Rothschild file an anended petition to intervene which satisfies

all the requirements set forth in 10 C.F.R. Part 2.

Administrative Judge J. Venn Leeds concurs in this memorandum and

Order but was unavailable to sign it.
!/
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'B. P'aul Cotter, Jr.,/Ch~ airman
ADMINISTRATIVE JUDGE
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Richard F. Cole
ADMINISTRATIVE JUDGE
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