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(~} 1 UNITED STATES OF AMERICA

2 NUCLEAR REGULATORY COMMISSION
~

3------ -----------x~

s

4 WISCONSIN ELECTRIC POWER COMP ANY :
s Docket No.

5 Point Beach Nuclear Plant s 50-266-OLA
a 50-301-OLA

6 Units 1 and 2 :
a

7-----------------x

8 In the Offices of
Alderson Reporting Company

9 400 Virginia Avenue, S.W.
Washington, D. C.

10
Monday, Februa ry 1, 1982

11 A telephone hearino conference in the

12 above-entitled matter was convened , pursuant to notice, at

13 11:05 a .m.

14 BEFORE:

15 JUDGE PETER B. BLOCH, Chairman

16 JUDGE JERRY KLEIN, Member

17 Atomic Safety and Licensing Board

| 18 APP EAR ANCES :
|

19 On behalf of Wisconsin Electric Power Company:

20 BRUCE CHURCHILL, Esq.
.

LISA RIDGEWAY, Esq.
I 21 Shaw, Pittman, Potts E Trowb ridge
'

18 00 M Street , N.W.

22 Washington, D.C. 20036

|

|O 24

25

O
!

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE S.W., WASHINGTON, D.C. 20024 (202).554 2345
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Q 1 On behalf of Westinghouse Corporations

; 2 BART COWAN, Esq.
FRANK DAVIS, Esq.

O'

Oo seh.1f of usco sto s Eeviroo. ot.1 Dec.4e,

4
PETER ANDERSON, Esq.

5 114 Lewis Carroll Street
Madisoo, Wisconsin

6
On behalf of the Nuclear Regulatory Co. mission s

7
STUART TREBY, Esq.

8 EDWARD SHOMAKER, Esq.
RICHARD BACHEANN, Esq.

9
.
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11
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13
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16
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18

19

20

21

22
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, ALDERSON REPORTING COMPANY. INC,
|

400 VIRGINIA AVEL, S.W., WASHINGTON, D.C. 20024 (202).554-2346
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1 EEOgEEDENGS

2 CHAIRMAN BLOCHs This is a continuation of the

3 hearing that was adjourned on Thursday at page 1001 of the

4 tran. script.

*

5 Would those present please identify themselves for

6 the record. First, Westinghouse.

7 HR. COWANs This is Bart Cowan here in Pittsburg,

8 and with me in Frank Davis, for Westinghouse.

9 CHAIRMAN BLOCH: Intervenor.

10 MR. ANDERSONs Wisconsin's Environmental Decade,

11 Inc., appears by its Public Af f airs Director, Peter

12 Anderson .

13 CHAIRMAN BLOCHs Applicant.

O
14 MR. CHURCHILLs This is Bruce Churchill of Shaw

15 Pitman, and I have with me Lisa Ridgeway.

16 CHAIRMAN BLOCH: Staff.

17 MR. SCH0 MAKER: This is Edward Schomaker speaking

18 for the staff, and with me are Stuart Treby and Dick

19 Bachmann.

20 CHAIRMAN BLOCH: I would first like to explain

21 that we attempted to reschedule the conference call
.

22 Thursday afternoon, and due to unavailability of telephone

23 lines, we were unable to reconvene. Friday was not a

24 feasible day for Intervenor, so we scheduled

25

O.

ALDERSoN REPORTING COMPANY. INC,

400 VIRGINIA AVE., S.W., WASHINGTON D.C. 20024 (202).554-2345
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(]) 1 for this morning at 11 a.m.

2 Before we begin, I have an announcement. I

3 have before me the briefing papers that were used at a-m

U
4 Commission briefing on January 28, 1982, discussing the

5 Ginna tube rupture incident.

6 The relevance at this time to this proceeding

7 is that in the course of that briefing, a table was

8 released to the press in which it was stated that Point

9 Beach 1 had 12 sleeves installed to date, the upper

10 joint is 6 mech, m-e-c-h, ext, e-x-t , which I think is

11 a misprint, and it should be e-x-p for mechanical

12 expansion, and six brase upper-joint tubes. The lower

13 joint was formed through a mechanical expansion.

14 Similarly, the San Onofre tubing was described

15 as including some mechanical expansion, some brase, and

16 some dual upper joint. Dual is defined through

17 double-asterisks as a brased joint in tandem with

|
18 mechanical expansion.

(
19 I wonder, Mr. Schomaker, if you are aware that

20 this release was made, and what procedure you would like

21 to suggest for discussing the possible relevance of this

22 public release to the confidentiality issues pending

23 before us.
! () 24 3R. SCH0 MAKER: Chairman Bloch, I was not

25 aware of the press release and, quite frankly, have no

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W., WASHINGTON, D.C. 20024 (202),554-2346
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Q 1 opinion at this point. I just heard about it. I don ' t

2 know whether that compromises any of the information

3 claimed to be proprietary or not. I can't address that

4 at the moment.

5 CHAIRMAN BLOCH: Mr. Cowan, would you like to

6 address what procedures we should have, so tha t we can

7 get comments from the parties on this document which, of

8 course, you probably had not seen until I just read it

9 to you.

10 MR. COWANs That is correct, Mr. Chairman. I

11 was not aware of the document until you mentioned it on

12 the phone.

13 CHAIRMAN BLOCH: Could the staff arrange to

O 14 distribute this document to the parties. It is from the

15 press briefing on January 28, and it was distributed by

16 Harold Denton.

17 MR. TREBY That would be no problem.

18 CHAIRMAN BLOCHs Then, possibly within the

19 briefing schedule that we have already a rra nged, if
,

20 there are any necessary comments on the applicability of

21 tha t to this case, they could be made at that time.

22 I also would like to disclose tha t before I
,

l

|
23 vent home last week, I am forgetting whether it was

24 Thursday or Friday, I spoke to staf f. I had reviewed
|

25 the citations that were given by staff, and I had also

ALDERSoN REPORTING COMPANY,!NC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202).554 2345

-_ _ - _ . ,__ _- _.
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() I received a rather lengthy telephone memorandum that

2 staff had informed the parties of additional citations

3 that it was interested in discussing.
Os<

4 I asked that the staff be prepared to respond

5 to a few questions that I asked, and one of them was the

6 effective date of 2.790s second, whether any of the

7 citations that were given deal directly with Section

8 2.790 s and third, what the relevance of the cases was.

9 I am about to come to that, but before we do

10 tha t, I would like to ask Mr. Schomaker a preliminary

11 question.

12 MR. SCHOMAKER: Yes.

13 CHAIRMAN BLOCH: I would like to ask whether,

14 in your opinion, Section 2.790, by requiring in Sections

15 (b)(1)(2) that a full statement be filed together with

18 the documents would ordinarily contemplate, subject to

17 the discretion of the Poard tha t determinations on

18 confidentiality would be based on the full statement,

19 rather than on prolonged hearings.,

!

20 MR. SCH0 MAKER: I don't understand what you

21 mean by full statement versus hearings. Section

,

22 (b) (1)( 2) says that the affidavit which is filed
|

23 accompanying the proposal that a document be withheld

() 24 f ro m public disclosure, in whole or in part, shouldj
|

| 25 contain a f ull statement of the reasons on the basis of
|
\ ('r
! (J

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE, S.W, WASHINGTON, D.C. 20024 (202).554 2345
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.

(]) 1 which it is claimed that the informa tion should be

2 withheld from public disclosure.

3 CHAIRMAN BLOCH4 I am asking whether you think
[}

4 that that language suggests that since there is a full

5 statement of reason, that ordinarily, subject to the

6 discretion of the Board as has been exercised in this
.

7 case and will be exercised, the documents that are filed

8 should be the basis for determination, and it was not

9 anticipated that there would be full hearing on every

to proposal for confidentiality.

11 MR. SCH0 MAKER: That is true.

12 CHAIRMAN BLOCH: Now, having said that, wo61d

13 you like to proceed with the answers to the questions

O 14 tha t I a sked by telephone last week?

15 MR. ANDERSON: Before he does that, I would

16 lik e to, if I may, sir, interpose an objection.

17 CHAIRMAN BLOCH: Please.

18 MR. ANDERSON: This issue of how to proceed

19 with the issue of trade secrets on this sleeving report ,

I

| 20 was thrashed out at some extensive length two or three
;

21 mon ths ago, where the staff was represented by two

22 lawyers, and the licensee was represented by two

23 lawyers. It has also been the subject of a continuing

| () 24 discourse as to the matter of proceeding over this
;

25 period of time.

O

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTO*8, D.C. 20024 (202).554-2345
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(} 1 A resolution of how to proceed has been given

2 by the Board, and now we have a situation where

3 literally at the 11th hour, on the eve of the hearing,

4 the staff has brought in yet a third attorney who has a
.

5 new legal theory, and seeks to basically open up the

6 last two or three months' worth of prior decision.

7 It seems to me the preliminary question to ask

8 and have answered first is whether there is good cause

9 shown to reopen this issue. Otherwise, if we allow this

10 occur without th e requirement for good cause being shown

11 for the lack of timeliness, there will simply be no

12 certainty and no ability to plan on an orderly basis,

13 and the proceeding will be seriously undermined.

O 14 So we would make a specific motion that the

15 request that is being made, whatever it is and whatever

16 f orm it is, by Mr. Schomaker, be made in the context of

17 his first naking a good cause showing as to why it is

18 being raised st this hour.

19 CHAIRMAN E10CH: Mr. Anderson, just one
.

20 question. I understand that the narrow we are

21 addressing now is the nature of the prehearing notice to

22 which Westinghouse is entitled, so that it has a fair

23 opportunity to present its case.

() 24 Is it your understanding that there was a

25 prior ruling on that narrow question?

O

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W, WASHINGTON, D.C. 20024 (202).554 2345
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.

1 MR. ANDERSON: I understood Mr. Schonaker to

2 be opening up a bigger shoebox than that one. I

3 understand it to embrace the question of whether we have

4 to file a motion and show support as an Intervenor to a

5 challenge to a trade secret claim, as well as the one

8 you are making.

7 CHAIRMAN B10CHs Those overlap, if I

8 understand what you are saying. Since the question'is

& notice, there could possibly be a question as to wh e the r

10 either the Intervenor, or possibly the Board, would have

11 to file some more particularity of what is at issue

12 before we go to hearing.

13 MR. ANDERSON: I think the issue of whether

14 the licensee or the special appearance of Westinghouse

15 -- whether they were entitled to first have a written

16 motion with every single word that we object to itemized

17 was an issue that was raised, I think, at the hearings

| 18 in Milwa ukee , if I recall correctly. I would admit that

19 I don't have a citation for that. As I recall, and this
(

20 is based on my recollection , the Boa rd ruled tha t it

21 would not be the case that that would be necessary.

22 The answer to your question is, yes, it
,

23 hasn't, in essence, be ruled upon. This migh t be a

O 24 =119at sa ataa vari at or ta t- but it i= aat

25 suf ficiently different to distinguish it without a good

!

I
.

ALDERSoN REPORTING COMPANY,INC,
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() 1 cause showing for its being made.

2 CHAIRMAN BLOCH: Er. Anderson, I would like to

3 reserve ruline on your motion until later, and I would
)

4 like to ask that when parties speak, that they address

5 the merits of Mr. Anderson's motion.

6 Is that an acceptable way to proceed.

7 MR. ANDERSON: It is more time consumptive,

8 but if it is your wish, we will abide by it.

9 CHAIRMAN BLOCH I would appreciate that. I

10 think it could be more time censumptive, but I prefer

11 that we discuss the merits of this issue also, so that I

12 don 't commit something that is clear error if I am not

13 understanding of the precedents for the Commission.

O 14 MR. ANDERSON: I understand exactly what you

15 are saying, sir.

16 CHAIRMAN BLOCH: Mr. Schemaker, it is your

17 turn.

18 MR. SCH0 MAKER: I agree that we are discussing

19 a narrow procedural question which could have overlap

20 and require a request that Decado file a motion to more

21 adequately or more succinctly set out the information

22 that is at risk.

23 Let me say a couple of things first. We think

() 24 that this is the first opportunity, the first logical

25 opportunity that the staff has had to raise the case

O

ALDERSON REPOAUNG COMPANY,INC
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() I cites, and to discuss the procedural question of what a

|2 person does in raising the question of what should or

3 should not be considered proprietary, and whether that

4 information should be released to the public.

5 CHAIRMAN BLOCH4 Mr. Schomaker, on that point,

6 Applicant argued, or they call themselves Licensee, all

7 along that we are not allowed to raise issues sua

8 sponte. I see some overlap between the issue that they

9 raised and what you are now saying. Couldn't you have

10 raised those arguments at that time?

11 MR. SCHOMAKER: I don't think so, Your Honor.

12 The issues that are now before us were constantly being

13 put aside so that you could get .an wi th your main

O 14 proceeding, and your main hearing. You said that you

15 were going to -- In your Order of December 21st, on page

16 25, you talked about setting up a procedural phone
i

17 conference to talk about whether we would have a

18 conference on the merits or a hearing on the merits.

19 So all along it has been postponed until this

29 tim e. Now, we are in the process of deciding whether

21 there vill be a hearing, and wha t format, and . hat

22 matters will be litigated at that hearing. I think this

23 is the logical time to bring it up.

() 24 The staff is very concerned about the

25 broadening of the secpe of the it.ues to be litigated

.

(

ALDERSoN REPORTING CoWPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202).554 2345
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() 1 beyond those raised earlier by Decade. We, again, are

2 slightly raising the 2.760(a) question. I call your

3 attention to the Comanche Peak Units 1 and 2 Order that~

1

4 the Commission issued on December 29, 1981, and that is

5 at CLI-81-36.

6 The Commission, in page 2 of that Order,

7 saids "The Board has confused its inherent power to

8 shape the course of the proceeding --

9 CHAIRMAN BLOCH: Mr. Schonaker.

10 MR. SCH0 MAKER: Yes.

11 CHAIRMAN BLOCH: I have ruled twice that I

12 don 't consider this to be an issue of sua sponte. I'

13 understand the Comanche Peak case to deal entirely with

O 14 sua sponte.

15 I would like you to comment on the

16 interpretation of Section 2.790, which I believe

17 mandates that we undertake this consideration. Section

18 2.790(b) f 3) says, "The Commission shall decide," and it

19 doesn ' t say that it should wait for a motion from

20 any body . Do you disagree with that?

21 MR. SCH0 MAKERS That is in the context of a
.

22 document submitted in the licensing process, in the
i

23 absence of a hearing. We have taken it into a different

O 2. cen text now.

25 CHAIRMAN BLOCH Wait, how could tha t be in

('

ALDERSON REPORTING COMPANY,INC,

400 VIRGIN!A AVE., S.W., WASHINGTON, D.C. 20024 (202).554 2345
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() 1 the absence of a hearing when it comes up in the

2 procedural sections that deal with hearings ? I don't

3 understand that at all. I would have thought that in
)

4 the absence of a hearing, it would have been in Part 9,

5 and in addition to which there would have been no

6 Licensing Board to rule.

7 I don't see how, "The Commission shall

8 determine" would have been written in this section at

9 a ll . It just would not be in Part 2.

10 MR. SCH0 MAKERS When we wrote the regulation,

11 this determination, we contend, is largely the staff's

12 determination.
,,

13 CHAIRMAN BLOCH: Why is it in Part 2 if it is

14 the staff 's determination? _

-

15 MR. SCH0 MAKER: Because it is a document

16 submitted in the licensing process, and not all those
~

documents are litigated. Most of the documents go into17
I

18 the docket file, and are just available as part of the

19 whole licensing package, not necessarily at a pa rticula r

20 point to be litigated.

21 So most of the information that comes in

22 claimed to be proprietary, a determination by the staff

23 is made, acting on behalf of the Commission. That is

() the determination that normally is discussed in (b)(3).24

25 CHAIRMAN BLOCH: Mr. Schomaker, in Part 9,

A
U

ALDERSON REPORTING COMPANY,INC,a
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!

)

({) 1 wouldn't you already have to make a determination?
1

2 MR. SCH0 MAKER: We don't have to make a

3 determination in Part 9 unless there is a Freedom of
J

4 Information Act request, which mandates a

5 determination. In the absence of that, we do receive

6 information pursuant to Part 9, and no determination is

7 made. If it comes in under a claim, that claim is

8 honored until there is a reason to review the claim, and

9 the reason is a Freedom of Information Act request.

10 CHAIRMAN BLOCH: Please continue.

11 MR. SCH0 MAKER: You asked me to address Part

12 2, Section 2.790. It was first promulgated by in 1955,

13 a nd became effective in 1956. It was in an entirely

O 14 dif ferent forma t a t that time. It was modified

15 subsequently in 1967 to take into account the Freedom of

16 Inf orma tion Act, and the promulgation of Part 9 of our

17 regulations implementing the Freedom of Information

18 Act .
i

|

| 19 It was modified again in 1972 after the

20 Honticello case, to clarify the administrative record,

21 to put a little more burden on the pcrson claiming

22 something to be proprietary, to provide the staff with

23 information that would help them determine whether the

() 24 inf ormation is proprieta ry or not.

25 The most recent and the most broad scope of

O

ALDERSON REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON. D.C. 20024 (202).554 2345
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.

(]) 1 2.790, the one that we are currently using, was modified

2 in 1976 and became effective on April 21st, 1976. It

3 requires an application accompanied by an affidavit, and

4 goes through the dif f erent critera that we are

5 discussing, and which the staff applied in considering

6 the Westinghouse sleeving report data.

7 Section 2.790 has been with us for many

8 yea rs. Ever since the Freedom of Information Act, the

9 staff has been concerned about the balance of what is

10 properly protected and what Commission rights override

11 that protection and make that document publicly

12 available. Also, since the 1967 amendment, there has

13 been a right to withdraw the information.

O 14 The second question you asked, which of the

15 cases that I cited cite Section 2.790, and I also

16 provided all these cases to the other parties.

17 The Point Beach case at 8 AEC 152, at page

18 164, implies the 2.790 ruling. I think it is clear as

19 they presen tly stand that the laws and the Commission

20 regulations permit certain information --

21 CHAIRMAN BLOCH: If you are going to talk

22 about that case, and cite something from it, I would

23 like enough of the facts to understand the holding of

() 24 the case and the relevance of the holding, as well as

25 the specific passage that you are going to cite.

' '

ALDERSON REPORTING COMPANY,INC,
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Q 1 MR. SCH0 MAKER: This the licensing proceeding

2 f or Point Beach 2, and it was the initial operating

3 license stage. There were intervenors, of course, and

4 several different contentions raised. In one of the

5 contentions, the intervenor elected not to review

6 certain proprietary data, or data claimed to be

7 proprietary by Westinghouse, and claimed that they did

8 not want to take part in secret law, and tha t they felt

9 that it was inappropriate to have proprietary documents

10 in the hearing process.

11 The intervenors were offered an opportunity to

12 review the Westinghouse claimed documents, subject to a

13 protective order, and then go into an in camera

14 proceeding. They declined to take advantage of that

15 opportunity, and they continued to protest that

16 information should not be proprietary.

17 That issue las decided in the Appeals Board

18 case at 6 AEC, page 152, at the beginning of the case.

19 CHAIRMAN BLOCH: You cited 8 AEC the last

20 time. Is it 6 or 87

21 MR. SCHOMAKEBs It is 6 AEC 152. There is a

22 section of that decision that talks about the

23 proprietary issues. The Board claimed that the

24 intervenors elected , to their own prejudice, to contest

25 the disposition of claimed proprietary matters in lieu

0 .

.

ALDERSON REPORTING COMPANY,INC,
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() 1 of preparing their case with respect to fuel

2 densification. They failed to exercise due diligence in

3 the conduct of the discovery process.{)
4 The intervenors then appealed to the Licensing

5 Appeal Board, and that is ALAB decision 137 at 6 AEC

6 491. The Atomic Safety Licensing Board devoted an
.

7 entire section of its decision to exceptions concerning

8 proprietary data. That discussion begins at 6 AEC page

9 509, and continues to 6 AEC 514.

10 In those pages, the Appeal Board decided that

11 the treatment of proprietary da ta , and the opportunity

12 to review that data under a protective order that were

13 off ered by the Board was the appropriate action to take,

O 14 a nd that intervenors declined to take that opportunity

15 a t their own prejudice.

16 I cited those cases to show a couple of

17 things. One, to show that 2.790 has been discussed in

18 previous AEC cases, and that is basically why I showed

19 all of these.

20 CHAIRMAN BLCCH: Mr. Schumaker, I don't
|

21 understand. The holding that you just gave me of the

22 Appeal Board doesn't seem to be related to whether or

l 23 not the information should be released to the public.

() 24 MR. SCH0 MAKER: They gave intervenor, the

25 Board did and then the Appeal Board, an opportunity to

O

ALDERSON REPORTING COMPANY. INC.
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() 1 have a hearing such as you are giving an opportunity to

2 Decade now, to come forward and provide a motion so that

3 you could litigate which issues are or are not
[

4 proprietary.

5 The intervenors declined to take advantage of

6 that. They did not brief it, they did not make a

7 motion, and the information was not publicly released.

8 There wasn't any balancing on the other side, because

9 intervenors did not take advantage of an opportunity to

10 force that balancing.

11 There wssn't any sua sponte requirement of the

12 Board to balance in f avor of public disclosure. Th e '

13 Board did not raise that issue, it did not get to it

O 14 because it was not made by one of the parties. Ther

15 didn't feel that there was an overriding responsibility

16 to take this question up themselves.

i 17 CHAIRMAN BLOCH: The discussion of the Appeal

18 Board seems, from your initial discussion, to have been

19 addressed to the question of whether the intervenors

20 forfeited their substantive claim, not to whether or not

21 they forfeited their claim to consideration of

22 confidentiality; is that not correct?

23 MR. SCH0 MAKER: Intervenors refused to take

() 24 any stand as to whether the information was or was not

25 proprietary. They objected to the treatment of

'

ALDERSoN REPORTING COMPANY,INC,
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() 1 information being proprietary in the hearing process.

2 On page 510 of 6 AEC, I am quoting from the

r3 3 case, "Throughout the remand proceeding, intervenors
'w)

4 made it clear that they were objecting not th e

5 classification as proprietary of any particular

6 information, but rather to the Commission's general

7 policy which permits certain information to be accorded

8 proprietary protection."

9 In three separate motions, intervenors took

10 the position that their trial preparation could not

11 proceed as long as they were required to execute

12 " illegal" agreements. They maintained that the

13 documents had been tendered to them "only on the

14 condition that we agree that they are proprietary." It

15 goes on from there.

16 CHAIRMAN BLOCH: The consequence was that the

17 rulings on the merits that were made by the Lice'nsing

18 Board were sustained, is that the consequence, or was

19 there an explicit ruling on whether or not these

20 documents should be released to the public?

21 MR. SCHOMAKERa On pages 513 and 514, the

22 Appeal Board, at the bottom of 513 and the top of 514,

23 talked about the burden of proof with respect to

() 24 proprietary . They maintained that the information was

25 still proprietary. Intervenors had an opportunity to

O .
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(]) 1 challenge that, and they failed to challenge, they

2 f ailed to exercise their opportunity, and the

3 inf orma tion was withheld as proprietary. .

4 The reason I have cited these cases was not

5 really to get into an isoteric argument of their

6 particular holding, it was to show that there was a

7 rational basis.

8 There has been a past practice, when faced

9 with a question of whether something is or isn't

10 proprietary, by a proper motion by a party, a motion to

11 disclose or a motion to compel, that the Commission has

12 made the parties identify the portions that are at risk,

13 and get on with the proceeding.. The most recent cite

O 14 for that is the Diablo Canyon case, and I will give you

15 the cite , 12 NRC at page 10.

16 CHAIRMAN BLOCH: I read that case because it

17 was your most recent cite, and I am not impressed by its
|

18 applicability because it dealt with a security plan, and

19 it was a discovery request and not a request for public

20 disclosure. It seem to me to be a very different

21 category of information to require broad proof, this the

22 proof itself would have disclosed portions of the plan.

i 23 MR. SCH0 MAKER: The procedures are the same,

() 24 and at that time, 2.790(d)(1) deemed security plan
|

25 inf orma tion to be commercial or financial within the'

()
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() 1 meaning of 9.5(a)(4) of the Commission's regulations,

2 bringing it back into the ambit of 2.790.

3 What you have is very similar, we feel,

4 procedurally. There was a sanitized security plan , and

5 there was a full security plan.

6 CHAIRMAN BLOCH We were talking about release

7 under a protective order in that case, weren't we?

8 MR. SCH0 MAKER: On memory in Diablo, I don't

9 have the cite here, is that the protective order was a

10 com promise. The first requests were to have the

11 information made publicly available. The compromise was

12 to accept a protective order, and it was a very tightly

13 drawn protective ordet .

O
14 The point I am makino now is that the motion

15 for disclosure of additional information identified the

16 chapter, the page, the section, the sub-sec tion, and th e

17 subject matter of each item of information sought. This

18 was the procedure the Board required.

19 I am asking the Board here to go through the
|

20 same procedural analysis, to have the moving party,

21 Decade , identify the pages, the chapter, the section and

22 sub-section of the information that is currently claimed

23 to be proprietary by Westinghouse +~at Decade feelsa

() 24 should not have that distinction and should be made

i 25 publicly available.

|
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(]) 1 CHAIBMAN BLOCH: Assuming, for th e time being,

2 that the Board cannot go beyond what Decade raised, I

3 would like to know whether it would be fair to say in~

4 this proceeding that Decade, as Decade did say, that it

5 was challenging the withholding of all the tests,

6 possibly without the numbers, I am not sure of that, I

7 would have to check that. They wanted the tests, which

8 seans the identity of the tests, and the conclusions

9 drawn from the tests, to be released.

10 Would it be fair to say that while there is a

11 lot of information relating to that specific concern,

12 tha t there isn' t a great deal of ambiguity as to which

13 portions of the document are involved in that pa rticula r

O 14 sta tement?

15 MR. COWAN: Mr. Chairman, Westinghouse would

16 like to be heard on that.

17 MR. SCH0 MAKER: You said, all tests. In the
,

18 transcript of last Thursday, Decade enumera ted three

19 very broad chapters. That is just not distinct enough

20 to tell the party, whose information is at risk, how to

21 develop their strategy, and wha t is going to be

22 litigated.

23 The staff would like to move that the Board

() 24 order Decade to file a statemen t of fact re vealin g the

25 relevancy and necessity of the public release of

'
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O ' ideatifiea aortio== or the iator tioa ct i ea to de

2 proprietary by Westinghouse.

3 CHAIRMAN BLOCHs Mr. Cowan, I heard you. I

4 vill get to you in just a moment. If you don't, I would

5 like to continue for a while with the staff.

6 MR. COWAN: That is fine, Mr. Chairman.

7 CHAIRMAN BLOCH: The authority for that

8 particular language is language that you have taken from

9 a particular case, the identity and necessity?

10 MR. SCH0 MAKER 4 Yes, relevancy and necessity,

11 I as taking that from cases that I cited earlier. I am

12 specifically taking it from the Midland case at 4 AEC

13 page 714.

O
14 CHAIRMAN BLOCH: We did not discuss that one.

15 Is it also in the Point Beach case?

16 MR. SCH0 MAKER: The language is. Just a

17 moment.

18 In the Point Beach before the Board, at 6 AEC

19 page 155, the Board said that it would afford

20 intervenors another opportunity following the close of

21 the hearing of affirmatively demonstrating whether any

22 of the data which may have been accorded proprietary

23 protection should not be withheld from public

24 disclosure. That is the same situation that we f ace.

25 CHAIRMAN BLOCH: The relevance and necessity

O
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() 1 don 't come in that, right?

2 MR. SCH0 MAKERS- I cannot find the words

3 " relevance," and " necessity.'
{)

4 CHAIRMAN BLOCH: In terms of that particular

5 case, could you describe roughly the na ture of the

6 proprietary information and the argument that was made

7 about its release? Were they talking about a document

8 like this one, or a specification of any kind?

9 I guess you told me that it was a direct

10 challenge to the regulations, and that they were not-

11 even willing to discuss the document.

12 MR. SCH0 MAKER: The intervenors in that case

13 were taking a stand against all proprietary data.

O
14 CHAIRMAN BLOCH: They didn't say, for example,

15 we think you ought to release certain tests that have

16 saf ety significance, and every thing related to those

17 saf ety related tests which would be a reason, I would

18 think , some reason for releasing things to the public.

19 MR. SCHOMAKER The point that was being

20 con tested there was f uel densifica tion, and that

21 included data and video tapes of the Point Beach 1 fuel

22 examination analysis of the fuel densification matter by

23 Westinghouse, the fuel supplier, and a similar analysis

) 24 by other fuel vendors. It would have to include test

25 data in th e fusl densification issue, but I don 't see

O
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() I that that particular type of information is delineated

2 in the text.

3 CHAIRMAN BLOCH: That is not what I was{)
4 asking. I was asking whether you think that under the

5 test established in that case, that is the intervenor

6 has to show a reason for release to the public, whether

7 Decade's statement about the need for the public to know

8 about test data on safety related issues already meets

9 that test.

10 MR. SCH0 MAKER: We have looked over the

11 transcript, and there are many different references to

12 which items could be or could not be at issue. I think

13 tha t Decade, in complying with the motion the staff has

(2) -

14 asked you to order them to comply wi th , would give us a

15 clean record to go into a hearing and litigation. We

16 need something that succinctly lays out what is at

17 issue.

18 CHAIRMAN BLOCH: Mr. Schomaker, do you think a

19 f air interpretation of the record would exclude

20 consideration of the numbers in the tables because of a
21 statement made by Decade at the hearing?

|

22 MR. SCH0 MAKER: Decade made several statements

23 that they were not in te rested in certain items. It was

24 attributed, I believe, to Ms. Falk at that time in the

25 transcript.

t

i
!
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(]) 1 I understand that there is a discussion of how ,

2 closely to limit Decade. I think that your

3 jurisdiction , the Board's jurisdiction can decide high

4 tightly to hold Decade to what the transcript says, that
.

5 is within your discretion. I don 't know which numbers

8you are talking sbout.-

7 MR. CHURCHILL: Transcript page 632, I think,

8 is the reference.

9 MR. COWAN Lines 12 through 16, the statement

10 by Ms. Falk.

11 CHAIRMAN BLOCH: Mr. Churchill, did you find

12 in your review of the record that there were other

13 statements in the transcript that might have

O 14 implications that went much more differently from that

15 particular statement on transcript 632?

16 MR. CHURCHILL I did not, but I am not

17 prepared to say that I have gone through it that

18 caref ully so that I could respond right now.

19 CHAIRMAN BLOCH: All right.

20 Mr. Schomaker, have you ba sically concluded?

21 MR. SCH0 MAKER: Let me just restate that I

22 would like you to consider that motion that I made, tha t

23 you ask Decade for a more detailed statement revealing

() 24 its relevancy and necessity.

25 In addition, the staff does not contest your

Ow/
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(]) 1 jurisdiction in this area to decide the (b)(4) and

2 (b)(5) issues, but we still maintain that if the Board

3 intends to go beyond what Decade has claimed to be at

4 iss ue he re , we would like the opportunity to brief the
,

5 issue of whether such action is beyond the authority of

6 the Board. We are looking at the sua sponte question.

7 CHAIRMAN BLOCH4 Could you tell me, before you

8 finish, just one more thing.

9 Which do you think would be the least

10 burdensome method of requiring Decade to make some

11 f urther specification that would fulfill the legitimate

12 needs of Westinchouse to notice?

13 HR. SCH0 MAKER: They now have access to the

O 14 underlying proprietary documents, the sleeving report

15 and analysis. All they do is develop a table to cite

16 the pages and the sections that they believe should not

17 be afforded proprietary treatment.

18 CHAIRMAN BLOCH: Would it be acceptable if

19 instead they gave you a list of the citations that they

20 thought ought to be given proprietary treatment, and

21 they said that they were challenging all the rest?
|

22 MR. SCH0 MAKER: I don't think that that would

23 be sufficient.

| ( )- 24 CHAIRMAN BLOCH: It is just a list that you

25 are af ter, you are not af ter an explanation of th e

i
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C 1 balancing test for each piece of information specified?
,

2 MR. SCH0 MAKER: I think that Decade's

3 statement of f act should get into why they believe that

4 there should be a balance in favor of public disclosure,

5 and also identify the portions that need to be

6 released.

7 CHAIRMAN BLOCH: All right, you have now

8 completed?

9 MR. SCH0 MAKER: There is only one last thing.

10 The staff has additional cases that tals about

11 relevancy and necessity, and we can argue over the

12 applicability. But if you want them, if the parties'

13 want them, I will compile a list.

O
14 CHAIRMAN BLOCH: I would only want them if

15 the y, first of all, cite 2.790.

16 MR. SCHOMAKER: All right.
;

17 CHAIRMAN BLOCH: Do any of those cases cite

18 2.790?

19 MR. SCH0 MAKER: The Point Beach case does, and

20 I have already mentioned that.

21 CHAIRMAN BLOCH: Yes, but the others that you
.

22 were going to list for us?

23 MR. SCH0 MAKER: The Monticello case at 4 AEC

24 page 399 -- Just a moment.

25 Monticello at u AEC 399 talks about the
'

O
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() 1 ambiguity between the Commission 's regulations 10 CFR

2 Part 2 and 10 CFR Part 9. That ambiguity was later

3 resolved by a Federal Register amendment. Basically,
{)

4 the question was, do we withhold proprietary data

5 pursuant to Part 9, or we withhold it pursuant to Part

82. The Pact 2 they are discussing is 2.790. They write

7 it out, but that is the Part that they are discussing.

8 There are several other cases.

9 CHAIRMAN BLOCH: The language that is relevant

10 was the same language then as it is now?

11 MR. SCH0 MAKER: The regulation is more

12 stringent today ss far as the requirements on the

13 proprietary owner for perfecting his claim. But the

O 14 issue of the ability to withhold the information and the

15 ability to balance has always been with 2.790.

16 CHAIRMAN BLOCH: On the Monticello and Point

17 Beach cases, was the requirement of a detailed affidavit

18 sta ting full reasons in effect at the time of those

19 cases?

20 MR. SCH0 MAKER: .N o .

21 CHAIRMAN BLOCH: Do you think tha t possibly,

22 along the lines that I have suggested at the beginning

23 o f this conversation, that requirement was intended to

() 24 be a way of resolving these issues without the extensive

25 kind of notice and hearing that seems to ha ve been

O
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() 1 required in these previous cases?

2 MR. SCH0 MAKER: It was a method for developing

3 an administrative record for the staf f's determination.
{}

4 In the Commission's papers for the modification and

5 revision of Part 2.740, the extensive Commission papers

6 that went to the changes in 1976, it mentions that in

7 light of Monticello and in light of rulemaking

8 proceeding, the staff and the Commission need a better

9 administrative record upon which to base the holdings.

10 That is why 2.790 was modified.

11 CHAIRMAN BLOCH: It says, "and the

12 Commission," I take it that means, and the Licensing

13 Boa rd , also . Is there any implication in the

14 modification of 2.790 that the burden of specifying the

15 reasons for withholding was on the submitter of the

16 information ?

17 MR. SCH0 MAKER: The burden ultimately lies

,

18 with the submitter of the information to protect his own
l

| 19 information and tell why it doesn't require public

l 20 disclosure. Westinghouse is prepared, and has met that

'21 burden at least in a prima facie showing up to this

22 point .

23 If we go into litigation, it still has the

() 24 ultimate burden of proving that their information needs

| 25 protection, but there is a trade-off. After they have
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() 1 made their prima f acie showing, they need to know what

2 is going to be litigated, and that is the burden of

/~ 3 proof shif ting that is discussed by the Appeal Board inb}
4 the Point Beach proceeding at pages 513 of 6 AEC. That

5 shifting of the burden is discussed there.

6 CHAIRMAN BLOCHs Mr. Cowan, there have been a

Wou'd you please attempt to not7 number of points made. 1

8 duplicate what has been said, but I would like you to

9 have a f air opportunity to address those at this time.

10 MR. COWANs Thank you, Mr. Chairman.

11 I am not sure that I can recall every point,

12 but let me take up the points as I heard some of them at

13 least.

O
14 I heard a question on whether the proprietary

15 information in the Point Beach case and in other cases

16 involved tests and test data. I ar. not sure how that is

17 relevant with regard to the procedures that both cases
.

18 adopted, but as a comment --

19 CHAIRMAN BLOCH: Mr. Cowan, maybe I can
|

20 clarify that because that I think those were my

21 remarks.

; 22 I think it wasn 't whether the previous cases

| 23 dealt with tests and test data. I was concerned with
(

() 24 whether or not the fact th a t Decade has already

25 specified that it is interested particularly in tests

()i -

!

l
i
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({} 1 and test data, and the public's right to know about that

2 data, met the requirements for a specification?

3 MR. COWAN: I do not think that meets the

4 requirements for a specification. We don't think that,

5 when we are under a balancing test where one element of

6 the balancing test is the right of the public to be

7 fully apprised as to the basis for an effect of a

8 proposed action, that merely by saying the public needs

9 this ilif orma tion , and saying th a t the public needs test

10 information in order to be fully apprised meets the
,

11 burden of going forward on Decade.

12 In other words, it is not in our view

|

13 satisf actory to say, the need for release is because the

O 14 public needs to have the information being released.

15 The question is why. We don't see that their saying

16 that the public needs that test information meets that

17 burden.

18 CHAIRMAN BLOCH: That may be an evidentiary

19 conclusion, or it could be a procedural one. Suppose

20 tha t Westinghouse showed nothing whatever about the need

21 to keep the data back, then wouldn't it be enough to

22 merely state that the public has an interest in knowing

23 about safety?

() 24 MR. COWAN: I am not sure that I understand

25 the hypothetical, Mr. Chairman, because in order to

O
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(]) 1 submit the proprietary information in the first place,
,

2 Westinghouse is required by Commission regdlations, as a

3 proposer that the information be withheld, to submit
)

4 inf ormation as to the proprietary nature of it and why

5 it should be withheld, and why disclosure would cause

6 substantial harm to Westinghouse's competitive

7 position.

8 So by definition, we don't reach that

9 hypothetical you posed, because we would always have to
.

10 have the affidavit going in, and as a minimum there

11 would be that much information in the public record from

12 our standpoint.

13 CHAIRMAN BLOCH: So you think that as a

O 14 condition of creating a challenge, there should be a

15 statement of a genuine issue of fact about the balance?

16 MR. COWAN: We think tha t there is a burden,

17 once we have established a prima f acie showing, which we

18 think we have here, that it is incumbent upon the person
i

19 or party seeking disclosure to go forward and identify

20 not only portions of the information specifically for

21 which public release is sought, but also to disclose the'

22 relevance and necessity of releasing that information.

( 23 CHAIRMAN BLOCH: Would you try to continue?

() 24 MR. COWAN: You asked the question as to

25 whether numbers were excluded from consideration due to

O
|
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(]) 1 Decade's statement. As we argued in the last session of

2 this conference call, we think that Decade is bcund by

3 what it said on that transcript page 632. Indeed, they),
4 said that the numbers were challenge.

5 You asked the question about the balancing

6 test. It is obviously, we thins with regard to each

7 piece of proprietary information which Decade seeks to

8 have disclosed, that there be an indication of why that

9 particular or those pieces of proprietary information

10 must be disclosed.

11 We don't think a broad sweep or an argument

12 tha t says the thing taken as a whole needs to be

13 disclosed meets the test, anymore than a broad sweep

O 14 saying that all of the information taken as a whole

15 should be v Lthheld f rom public disclosure would meet the

16 test.

17 Indeed, that is the very reason why, when

18 there is a question like in this case, we go back and
1 -

19 identify each piece of the information, or each portion'

| 20 of the information tha t we think should be withheld. We

21 think that the obligation here is co-extensive with our

22 ' ligation insof ar as how much detail needs to be gone'

23 into here. ,

() 24 CHAIRMAN BLOCH: Mr. Cowan, the cases that you

25 a re relying on for that, are they the same cases staff

O
.

ALDERSoN REPORTING COMPANY. INC,

|
400 VIRGINIA AVE., S.W., WASHINGTON, D.C. 20024 (202).554 2345

l
. _ _ , _ _



-

1036

O i i= re1 riae oa'

2 MR. COWANs For that last proposition, Mr.

3 Chairmsn, frankly there are no cases that I am aware of

4 one way or the other. We think the cases the staff has

5 cited are the appropriate cases to be considered in
1

6 terms of what the Commission Boards have said in

7 adjudicatory proceedings on withholding of proprietary-

8 inf ormation .

9 We think, although the formulation of 2.790

10 has changed over the years, especially with regard to

11 what an applicant for withholding has to submit, on the

12 essential points these cases lay out the procedures that

13 have been adopted by Commission Boards and the
,

O 14 Commission in the past.

15 There is one other case that has both

16 historical and, perhaps, precedential value. The
.

17 subject of proprietary information was a major subject

18 f or consideration in the rulemaking proceeding on

19 emergency core cooling systems, which was an

20 adj udicatory proceeding.

21 There are some things that were adopted by the

22 Licensing Board conducting that hearing, and were later

23 approved by the Commission, that we think are relevant

24 or might be relevant to this case here. For example,

25 that Licensing Board found specifically in so many words

O

ALDERSON REPORTING COMPANY. INC.

400 VIRGINIA AVE., S.W., WASHINGTON. D.C. 20024 (202).554 2345

.. _ _ _ . . _ _ _



__.

1037

.

() 1 that the tests and test data are proprietary

2 inf ormation, and a re entitled to protection.

3 So there are some lessons to be drawn from(]}
4 that case, and perhaps from some others, but basically,

5 ve agree with the staf f's interpretation of the cases

6 that they"have cited.

7 CHAIRMAN BLOCH: Mr. Cowan, do you have a

8 title on the ECCS proceeding, that is not a published

9 document?

10 MR. COWAN Oh, ye s, the order on proprietary

11 were all published, Mr. Chairman. I don 't have those

12 here, but I will be happy to furnish those to the Board,

13 either by letter or by telephone call.

14 CHAIRMAN BLOCH4 Unless someone on the line

15 already knows them.

16 MR. COWANs The rulemaking itself was

17 Rulemaking 50-1, but the specific orders, I would have

18 to go back into the files and research. What I did was

19 researched so f ar as our memoranda, our internal

20 memoranda contained references to those to refresh my

21 memory on this. I will have to go back and pull t: tat

22 order .

23 CHAIRMAN BLOCHa Was the ECCS proceedinc

) 24 bef ore or af ter the modification in 2.790?
,

25 MR. COWANs The ECCS proceeding began in

O
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() 1 January 1972 and finished in 1973, so it would have been

2 prior to the more recent modifications of 2.790. But,

{} 3 as I pointed out earliar, the history of the

4 modifications of 2.790 will show that in a number of

5 instances the prior procedural aspects, and the prior

6 handling of proprietary information was carried
,

7 forward.

8 CHAIRMAN BLOCH: One difference possibly is

9 that the change was made in order to give some

to recognition to the policies of the Freedom of

11 Inf ormation Act.

12 MR. COWANs In the 1976 or so amendments to

13 the Section 2.790 --

O
14 CHAIRMAN BLOCH Prior to the Freedom of

15 Inf ormation Act.

16 MR. COWAN: I think that the major reason, or

17 a major reason for the change in the cid-1970s to 2.790

18 was in order to require the applicant to provide a

19 record on which the staff, when there was a proprietary

20 question, could adequately weigh the validity of the

21 proprietary position being asserted by the applicant for
;

22 withholding.

23 CHAIRMAN BLOCH4 Even if tha t was required

( 24 because the staff did not have to do it under the
l

25 Freedom of Information Act?

|
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(]) 1 MR. C,0WAN: Would you say that again, M r.

2 Chairman, I missed tha t.

3 CHAIRMAN BLOCH: Wasn't the necessity for the
3

4 staff to have that increased guidance that they had to

5 be able to respond to FOIA requests?

6 MR. COWAN4 I don't think so, Mr. Chairman.

7 The staff had an obligation or the Commission had an

8 obligation to respond to FOIA requests long before the

91976 amendments to 2.790.
.

10 CHAIRMAN BLOCH: Have you other points?

11 MR. COWAN: I guess one thing that would

12 follow from this last point is that 2.790 cases are hot

13 necessarily the only relevant cases in determining the

O 14 meaning and the appropriate procedures to be followed

15 with regard to this area. There may be some other cases

16 beyond those which specifically cite 2.790.

1[ I don't have any other points tha t I picked
.

18 u p , Mr. Chairman, on the discussion or dialogue that yoa

19 had with Mr. Schomaker on the staff with regard to this

20 area.

21 We think, as I said in the earlier session of

22 the telephone conference, that we are entitled to a fair

23 delineation of what it is that we are facing in this

() 24 proceeding. There are several aspects of that.

25 This whole discussion has revolved around the

() *
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() 1 balancir.g test,' and we don't understand, with regard to

2 whether the inf orma tion is entitled to protection short

'

[~}
S of the balancingttest, what it is in our submittals that

4 is being challenged, if anything.

5 With regard to the (b)(4) determination, we
~

6 think we are entitled to have some specificity on that.

7"Je think we are entitled to a delineation in the

8 documents of what portionn specifically, and not by

,9 ref erenc'e to hundreds of pages or even tens of pages,
. . h.

10 Decade wishes to have disclosed to the public, and the

11 reasonss why and the Irelevance and necessity for doing

12 so.

13 CHAIRMAN BLOCH. Mr. Cowan, if we were to

14 limit the subject to'the balancing test, I am not sure
,

15 how much of t a'buiten o'ught to be imposed on Decade if

16 they are relying'on a general argument that the public

17 needs to know about safety.

1a F.or example, there could be differences, I

19 imagine, with respect to some of the tests that you have

' 20 done, because Westinghouse's investment, their value for

21 the particular release might be more troublesome to

22 them, and some of the tests might have more value than
,

'

23 others in terms of their release. I don't understand

( how Decade could be expected to know that, or24

25 differentiate among the specific tests in terms of their

(
.

$
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() 1 value to Mostinghouse.

2 What is it in terms of notice that you'need

3 specification for?

4 MR. COWAda Mr. Chairman, the general argument

5 about the public needs to know about safety was the

6 consideration that went into the Commission coming up

7 with the present 2.790 rule than the prior rule. The

8 Commission has already concluded that, and as result in

9 (b)(5) they have directed a balancing consideration.

*

10 So if Decade is relying on a general argument
,

11 on the public needs to know about safety as being the

12 reason for disclosure, without more, it seems to us that

13 that is a challenge to the regulation. The Commission

O 14 has already said that there is both a public interest

15 and the right to be apprised of the basis for the effect

16 of a proposed action , and tha t there is a public
,1

17 interest in the protection of a competitive position.

18 I don't see how it carries any weight on one

19 side to say that we believe that the public needs to

20 know about safety, and that that general argument gives

21 any indication of typically why the right of the public

22 to be fully apprised in this particular case outweighs

23 the demonstra ted concerns f or protection of a

() 24 competiti7e position.

25 CHAIRMAN BLOCH: Is that all of your

| () .

I
.
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([ ) 1 presentation, Mr. Cowan?

2 MR. COWAN: As I said, in this area, Mr.

3 Chairman, there is one other area that I will eventually

4 want to reach, but in the area of the dialogue with the

5 staff, yes.

~

6 CHAIRMAN BLOCH: Could you tell me what are

7 the other areas that you wan t to reach la te r?

8 MR. COWAN Yes, Mr. Chairman.

9 In the last session of this conference call,

10 there was some discussion concerning the right to

11 withdraw, and the question of whether we would need to

12 brief that as part of the briefing that is going to be

13 done, or as part of the presentations that are going to

O 14 be ma de . I would like to discuss that when the time

15 comes.

16 CHAIRMAN BLOCH: Mr. Cowan, I have

17 reconsidered my remarks o'n that subject, and I would

18 like to reassure you that should t ha t become an issue, I

19 think it would only become an issue at such a time as

20 Westinghouse were to request return of the information.

21 So as far as I am concerned, there is no need

22 to brief that at this time. Does that satisfy you?
!

23 MR. COWAN: Yes, sir, it does.

A
(/ 24 CHAIRMAN BLOCH: Then you have concluded?

25 MR. COWANs Yes, unless something somebody

(a
G-
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(]) 1 else says leads to the need of saying something more.

2 CHAIRMAN BLOCH: Mr. Churchill.

3 MR. CHURCHILL: Yes, sir, I just have a few

4 brief comments about what I have heard so far.

5 I would like to start with my answer to your

6 very first question about the Board's authority because

7 of the f act that 2.790 appears in Part 2.,

8 Part 2, all of the sections of Part 2 do not

9 deal with the hearing process. For example, there is a

10 subpart entitled " Procedures for Issuance, Amendment,

11 Transfer, or Renewal of a License." Section 2.101,

12 Filing of Application; Section 2.102, Administrative ^

13 Review of Application; Section 2.103, Action on

O 14 Applications for Licenses, none of those involve the

15 hearing process or the Board.

16 Similar, when we go to Section 2.790, it is in

17 a sub pa r t all by itself, entitled, Availability of

18 Of ficial Record . It is not under a broader heading

19 entitled , Hea ring Decisions of Atomic Safety and

20 Licensing Boards, or anything like that.

21 CHAIRMAN BLOCH: Mr. Churchill, I think this

22 is productive, but could you tell me what you think the

23 purpose of Section 2.790(e) was?

() 24 MR. CHURCHILL: Yes. Could you give me the

'

25 citation again?

O
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() 1 CHAIREAN BLOCHa Yes, 2.790(e), the part that

2 authorizes the Board to act as the Commission could.

3 MR. CHURCHILLa I beliqve, Your Honor, that
[}

4 merely says that if an issue is raised, the Board has

'

5 the authority to get involved.

8 The reason I sa) this is because it is very

7 tightly locked into Commission practice that 2.790 is

8 implemented almost daily in virtually every licensing

9 application there is, whether it is a construction

10 permit or an operating license, without the Board being

11 involved.

12 In fact, once an operating license is issued,

13 there is constant information still coming in, and the

14 staff always makes the determinations under 2.790, and

15 the Board virtually never gets involved. Indeed, in

16 many of these cases, there is no board.

17 Now, when we have a proceeding and there is a

18 Board constituted , the Board usually, probably in 99

Ig percent of the cases, still does not get involved. If

20 tha t were the case, that means that most of the

21 construction permits proceedings an<i most of the

22 operating license proceedings would then have been

23 improperly done, because the board has never gotten

() involved on issues of proprietary information, unless it24'

25 is adequately and appropriately raised by the party.

O
|
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1 CHAIRMAN BLOCHs Mr. Churchill, just one other

2 question.

3 Under that interpretation, you hsve been

4 arguing consistently that we could raise this issue only

5 if it were a sus sponte matter. I am curious to knov

6 whether we could also raise it under the authority of

7 the presiding officer if we thought that it was

8 important for full adjudication that we be able to

9 publish the standards for our decision, so that other

10 potential applicants will be able to know the standards

11 you have to meet in order to be licensed to do an

12 amendment of this kind.

13 MR. CHURCHILL: No, sir, I do not believe tha t

O 14 is appropria te for the simple reason that Mr. Co wan

15 stated at the conclusion of his remarks, 2.790 was

16 caref ully considered by the Commission and put into the

17 regulations under the recognition that there were and

18 a re saf ety matters and safety information upon which

19 both the staff and the Board can rely upon in arriving

20 a t a decision, even though that information is not made

21 publicly available.

22 Therefore, that is why the Board is empowered

23 to go into in camera sessions, and that is why the

24 parties are allowed to hat 'i some information withheld

25 f rom public disclosure, en though the decision-making

O -
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() I bodies, whether it be the staff or the Board, are

2 relying upon that information for their decision.

3 CHAIRMAN B10CH: Mr. Churchill, I understand

4 that argument best when it comes to the actual mechanics

5 of a reactor or a sleeving project. It seems to me that
1

6 there the proprietary interest is heightened, and the

7 interest in disclosing the standards of decision is

8 reducod. But do you really think it also applies to the

9 tests that were reviewed in the licensing process, so

10 that others might know what tests must be completed in

11 order to f ulfill the licensing requirements.

12 Isn't there some general principle of law that

13 people ough t to know how you go about getting a license,

O
14 and isn 't there some difference there between the

15 proprietary process underlying the application?

16 MR. CHURCHILL 4 No, sir, I do not believe tha t

'
17 Se are f aced with that situation because there is no

18 specific requirement that tests A, B, C, and D should be

19 conducted. You will not find that in a NUREG or a

20 regulatory guide, or the regulations themselves.

21- I do think, however, that, yes, in making its

22 decision, it is conceivable, I suppose, that the Board

23 might say, there is no way that I can really reasonably

() 24 articulate my decision without revealing the basis for

25 it.

*

|

|

|
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(]) 1 Hoyever, I would guess that that would be

2 extremely rare, because I think that in most cases, if

3 inf orma tion has been properly withheld under 2.790,
)

4 there is a way to characterize it in a non-proprietary

5 way which the Boards can do in their decision.

6 Frankly, it is a novel question to me that

7 somehow other reactor applicants should have the need to

8 know what is required in order as far as specific test

9 results go, in order to get the license.

10 I don't think that the Commission has ever, in

11 any of its licensing proceedings, been that specific

12 about what has been required. Generally they say to'an

13 applicant, "What have you got to persuade us, the staff,

O 14 that what you are proposing is safe?"

15 There is another aspect to this as well, and

18 that is that, generally speaking, if information

17 necessary to, in this case for example, show that

18 sleeving is a safe process is, in fact, developed and

19 is, in fact, necessary, somebody else who is trying to

20 perform the same type of Westinghouse sleeving on a

21 Westinghouse steam generator would, in fact, have access

22 to that, as well as the intervenors, Your Honor.

23 That is an important part to remember that if

() 24 this is a part of a proceeding, and the intervenors are

25 part of the proceeding, the intervenors are allowed to

O
I

ALDERSoN REPORTING COMPANY,INC.
.

400 VIRGINIA AVE., S.W, WASHINGTON. D.C. 20024 (202).554-2345



_

1048

() 1 see that. So all parties to the proceeding, and the

2 Board , are always a pprised, aware and cognizant of the

3 inf ormation . It is only a question of whether the{}
4 general public has a need to know it. In that respect,

5 I don 't see how the situation that you have hypothesized

6 would arise.

7 MR. SCH0 MAKER: Chairman Bloch, this is Ed

8 Schomaker, just one clarification, if I may, speaking

9 about what Mr. Churchill discussed.

10 We have had decisions issued by the Commission

11 and by Boards that are proprietary decisions in the

12 Irwin case and in the rulemaking on ECCS that was

13 mentioned earlier. Those are in my office, and I can

O 14 also supply you the cites.

15 CHAIRMAN BLOCH: I am sure of that.

16 MR. SCH0 MAKER: The point is that the

17 Commission released certain information of one of the
18 parties that was claimed proprietary, and withheld the

19 information of two other parties. B&W's information in

! 20 tha t rulemaking was released. General Electric's and

|
21 Westinghouse 's was maintained as proprieta ry, and it did

22 deal with test procedures.

23 So there the Commission felt that it had an

(3(.) 24 adequate basis to reveal its rulemaking proceedino, and

25 it only had to disclose some proprietary information,

'
e

a
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/])( 1 and it did withhold other information. What it withheld

2 was plant specific inf ormation.

3 CHAIRMAN BLOCH: What was released was argued

4 by the parties to that case as to be releasable, or was

5 it released sua sponte by the Commission?

6 MR. SCH0 MAKER: BCW, GE and Westinghouse all

7 supplied statements that their information should not be

8 released . The Commission decided that it must release

9 the BEW information because it formed the basis of a

10 rulemaking.

11 CHAIRMAN BLOCH Was that done with or without

12 argumentation by people that it should be released?

13 MR. SCH0 MAKER: Mr. Cowan was part of that,

O 14 perhaps he could speak to it.

15 MR. COWAN: I believe that BEW made a

16 presentation to the appropriate people at the Commission

17 tha t the information should not be released. I know

18 that Westinghouse did.

19 CHAIRMAN Bl0CH: But was it challenged?

20 I have been told all along that it is the rule

21 of the Commission that I only can consider

22 confidentiality issues that have been raised.

23 MR. COWAN: In the ECCS proceeding, Mr.

() 24 Chairman , the reason that the proprietary issue came up

25 was because what we called the National Intervenors,

ALDERSON REPORTING COMPANY,INC,
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(]) I which was the collection of intervenor groups,

2 specifically raised the appropriateness of having

3 proprietary information in that proceeding, and{}
4 specifically requested that it be disclosed.

5 CHAIRMAN BLOCH: They also specified in some

6 detail the sections that they wanted released and gavs

7 reasons?

8 MR. COWAN: The specific documents in that

9 case, we did not have quite the same degree of detailing

10 out within documents as we do now of the specific

11 inf orma tion. When we went to that detailing later on in

12 that proceeding, they specified the specific parts they

13 wanted to have disclosed is my recollection.

O
14 CHAIRMAN BLOCH: It does sound like an

15 important proceeding for me to be thoroughly f amiliar

16 wit h. I guess you would agree with that, Mr. Cowan?

17 MR. COWAN I think so, Mr. Chairman,

18 although, of course, as I have indicated earlier, that

19 was a rulemaking proceeding using adjudicatory

20 procedures. It was a strict adjudicatory rulemaking

21 with all of the trappings of discovery and

22 cross-examination, and so forth.

23 CHAIRMAN BLOCH: Mr. Churchill, I believe that

() 24 ve are still with your presentation.

25 MR. CHURCHILL: I have almost concluded, but

O
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(') 1 if I could digress just a moment to respond to this

2 point that you and Mr. Cowan were just talking about.

3 Section 2.760(a) is the provision that I am{}
4 citing that limits the Board 's jurisdiction to matters

5 raised by the parties, and that is entitled, Initial

6 Decisions in Contested Proceedings on Applications for

7 Facility Operating Licenses."

8 CHAIRMAN BLOCH Mr. Churchill, I am aware of

9 that. Since I would not be issuing an initial decision

10 on this point, you nevertheless think that it is

11 applicable?

12 MR. CHURCHILL: Yes, and I wanted to

13 distinguish from the rulemaking proceeding, which the

Os 14 ECCS was. I think that you might have to keep that

15 distinction in mind, that we are relying here on

16 2.760 ( a) , which by its own terms does not appear to

17 apply to rulemaking proceedings.

18 CHAIRMAN BLOCH: Section 2.760 doesn ' t a pply

19 to rulemakings, but could you tell me why it does apply

20 to rulings on confidentiality which ordinarily I

21 wouldn't think of as being part of an initial decision

22 on the merits of the case.

23 MR. CHURCHILL: I think, Your Honor, that by

( 24 saying that it is part of the initial decision, that

25 defines the scope of the entire proceeding. The initial

lv
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O ' a ci ioa oroh htr wo=1a aisc=== aa eaco o == ear or the

2 intermediate decisions that were made along the way.

3 To read to otherwise would be to hold that,

4 even though the Board would have the jurisdiction to

5 raise certain matters during the course of the hearing,

6 it would not be able to comment finally, or determine

7 finally on them in its initial decision.

8 CHAIRMAN BLOCHs To be clear, it says that !

9 am supposed to include in an initial decision findings

to and rulings with reasons for all material issues of fact

11 or discretion presented in the record. I guess the

12 question is material to what, and obviously you don't

13 explain every decision, including all of the procedural

O 14 decisions along the way, in an initial decision.

15 MR. CHURCHILLs That is true. The initial

16 decision would not necessarily do that, although it

17 of ten recites this. But that, taken in the context of

18 all of the Part 2 requirements governing hearings in

19 which it ca ref ully delineates how issues are to be

20 raised, and what is necessary to support issues that are

21 raised, cannot be held to read any other way.

22 That, coupled with the Point Beach Decision,

23 which I think sets out the standards or the procedures,

O 24 the Aooee1 hee there erticu1eted how ther think it wou1d;

25 be appropriate for a party to raise in a licensing
.

O
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() 1 proceeding a question or an issue of proprietary

2 inf ormation.

3 CHAIRMAN BLOCH: Have you concluded, Mr.{
4 Churchill?

5 MR. CHURCHILLs Yes, except for one thing.
,

6 Mr. Schomaker made a motion, and I don't knov

7 if we are replying to his motion yet or not.

8 CHAIRMAN BLOCH: In terms of the wording of

9 the order?

10 HR. CHURCHILLs Perhaps I should wait until we

11 discuss the motion more specifically. I think he made a

12 motion that Decade be required to make a better prima

13 f acie showing of raising the issue, including an

O
14 identification of the material.

15 CHAIRMAN BLOCH: I think that if you are going

16 to address that, this would be the best time.

17 MR. CHURCHILLs I am afraid, then , I might be

18 repeating myself, but I will do it very briefly.

19 In the transcript, at page 723, which is the

20 very last page of the transcript of our Fall hearing, it

21 was clear in a dialogue between you, Mr. Chairman, and
|

22 syself that both Decade's brief and motion were included

23 in the record as it is now, and you said, "Yes, that is

() 24 true." I think that was the basis for your noti

25 requiring Decade to go further.

O
i

|

|
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1 All I em saying is that Decade, ir. effect, has

2 already filed in its brief and its motion. It has

3 already had the opportunity to put forth whatever it

4 wanted to put forth, and specifically rejected an

5 opportunity to do more.

6 So that in ruling on Mr. Schomaker's motion,

7 which is that Decade be required to put forth its case

8 along the lines required by the Appeal Board, I would

9 sim ply that it is clear from this record that whatever

10 Decade says has to be within the scope of the motion and

11 brief which it has already filed as of November 30,

12 1981.

13 CHAIRMAN BLOCH: Mr. Anderson.

14 MR. COWANs Mr. Chairman, this is Mr. Cowan,

15 just for a minute. I have a couple of new points raised

16by Mr. Churchill, and I don 't know whether you want me

17 to wait until Mr. Anderson has talked about them, or

18 whether you want me to talk about them briefly now.

19 CHAIRMAN BLOCH: Mr. Anderson, what is your

20 preference?

21 MR. ANDERSON: I would like to speak because I
,

22 would like to reiterate my motion, which may dispense

23 with a lot of this repetitious, and redundant

O 24 obetructio=1 m-

25 CHAIRMAN BLOCH: Before you speak, I would

O
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() t like to urge you to address the arguments that have been

2 made, a nd also to talk about your motion. If you find

3 it possible to discuss a little bit further your reasons
)

4 for believing that the information should be released,

5 and which information you are particularly interested in

6 being released, it could ease the difficulty for the

7 Board of f ulling add re ssing the legal arguments that

8 have been presented.

9 Mr. Anderson, please feel free to start your

10 discus = ion.

11 HR. ANDERSON: I have been listening

12 patiently , although not willingly, to the sta tements '

13 made today by Mr. Cowan , Mr. Churchill, and Mr.

14 Schonaker. I perceive there to be four distinct issues,

15 three are questions of law, and one is a question of

16 f act.

17 The three questions of law ares Who has the

18 burden in a trade secret dispute. The second question

19 of law is what notice is Westinghouse entitled to, upon
,

20 an objection being made to a trade secret claim. The

21 third legal issue is, what duty does the Board have in

( 22 the absence of a motion by a party in a trade secret

23 issue. The single issue of fact is, what was the

() 24 breadth or extent of the objection to the trade secret

25 claim made by the Decade at hearings in Milwaukee.

(

,
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() 1 With respect to each of the three legal

2 questions being raised, those are basically questions

3 that should have been raised on several occasions

4 previously. They are untimely. No showing has been to

5 justify them, except to create further ob'struction in

6 the due process of this hearing.

7 We would refine our objection previously made

8 to encompass those three questions of law as being

9 improperly before us, and ask those to be dispose of,

10 a nd leave the single issue of fact to be answered in a

11 Way tha t we see fit.

12 I would like to, at this time, renew my

13 request for the mo tion, as clarified , to exclude from

O 14 consideration the three questions of. law I just stated.

15 CHAIRMAN BLOCH: You are just renewing that

16 motion without further argument?

17 MR. ANDERSON: I would like to ask for a

18 ruling on that. If either the ruling is deferred, or if

19 we do not prevail in that ruling, we would like to go

20 forward and make further argument.

| 21 I would add, though, if we were to not prevail

|
| 22 on that motion, if the Board were to rule that an

23 untimely request to reopen this whole issue could be

() 24 aade by the licensee, vendor and staff, it would

25 necessarily follow that it would be appropriate for the ,

O
.
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() 1 intervenor to, on an untimely basis, raise any new

2 issues as to the extent of the challenge they are

3 making, to the extent that arquendo there was not

4 suf ficient breadth in the original' statements.

5 So even if we lose this motion, the applicant,

6 the licensee, and staff would lose nonetheless, and I

7 don 't think there is any point in pursuing it.

8 I would like a ruling now, and if a ruling is

9 def erred , or if we do not prevail, I would like to speak

10 further.

11 MR. COWAN: Mr. Chairman, does the Board want

12 discussion on the timeliness?

13 MR. ANDERSON: I think that we have had it.

f}T 14 MR. COWAN4 I don 't think so.

15 MR. ANDERSON: I don't think it is appropriate

18 to go redundantly over and over the same issue each

17 time, sir.

|

18 CHAIRMAN BLOCH: Mr. Cowan, I did specifically
|

19 state when the motion was made that parties should
i

20 address it when it came to be their time. I guess you

21 are indicating that you did not address this.

22 MR. COWANs I did not, because I don't think

23 there is any thing to it. If it is going to be renewed,

() 24 then I think perhaps a comment or two on timeliness

25 might be appropriate.

O
i
!
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(]) 1 MR. CHURCHILL: Your Honor, I also did not

2 respond to it, and I do have a response. I am sorry

3 that I misunderstood.

4 MR. ANDERSON: I think the absence of

5 responding, Mr. C 11rman, must be viewed as being done

6 at their own peril. At some point, the protraction of

7 these conference calls, and the cost of that to parties

8 without unlimited resources, ha s to be taken into

9 account.

10 I am going to have to ask, sir, that if we

11 can 't get these conference calls conducted with

12 dispa tch, that the parties asking for reconsideration

.3 reduce their matters to writing, and we will handle on

14 that basis, and only if the Board sees fit, at its own

15 initiation , to require further elaboration to .. ave

16 further conference calls.

17 These interminable conference calls are simply

18 placing an undue burden on our time. We do not have the

19 resources that they do, and we do not view, and I think

20 the record shows this, that these conference are at all

21 productive. They are becoming an excuse for obstruction

22 on the part of the liceasee and the vendor, cnd we

23 object to that.

() 24 CHAIRMAN BLOCH: Before I rule, there were

25 some arguments presented by Westinghouse and Applicant

O

ALDERSoN REPORTING COMPANY,INC,

400 VIRGINIA AVE., S.W., WASHINGTON D.C. 20024 (202).554-2345

_ _ _ _ _ _



,

1059.

(]) 1 in the course of their presentations, which I would like|

2 to comment on.

3 The principal one, as I understand it, is that

4 we have established in our order on confidentiality a
,

5 procedure by which we would have a conference call to

6 decide what the procedure should be on determining

7 confidentiality issues, and that we have never decided

8 what those appropriate procedures should be. That is

9 really why we are having this discussion now.

10 Is your understanding different f rom tha t?

11 MR. ANDERSON: Is that question posed to me,

12 sir, Peter Anderson?

13 CHAIRMAN BLOCH: Yes.

14 MR. ANDERSON: I understood that this call was

15 initiated at the request of Mr. Cowan and Mr.

16 Churchill. They asked me if we wanted one, and I said,

17 "No , I think there is no need for it." It was at their

18 instance this this conference call was initiated, as we

19 und erstood. We msy be in error, but that is our

'

20 understanding.

'21 CHAIRMAN BLOCH: ! quess what I am asking is,

; 22 have I previously ruled on what the procedures should be
!

23 at any hearing that we might have. If that did that,

() 24 then your motion would seem to me to have some serious

25 s er ' t . If I have never ruled on who has the burden, or

O
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(]) 1 what notice ought to be given to Westinghouse, and

2 frankly I cannot remember having ruled on those

3 questions, then it seems to me that it is a matter that

4 we must decide.

5 MR. ANDERSON: We understood that the ruling

6 tha t was made at the Milwaukee phase of the hearing was

7 that the requirement for motion and brief to precipitate

8 the placing in issue of the trade secret would not be

9 req uired. The issue would be place in issue by the

10 statements made at the hearing, and the actual

11 adjudication of any further resolution of that would be

12 postponed to a later date subsequent to the

13 demonstration sleaving portion of the proceeding. By

O'# 14 making that ruling, I think the implication is that the

15 licensee, and the Applican t, or anyone else who wants to

16 go forward has the burden of doing so at whatever

17 hearing would be going f orwa rd .

18 I think there is a prcpe r question, Do we or

19 do we not need a hearing, as opposed to, for example,

20 any affidavits that need to be filed. I think there is

21 a proper issue as to when it should be held, and whether
.

22 there should be briefs afterward, but those are not the

23 issues they are raising tod a y a s I hea rd th em .

() 24 CHAIRMAN B10CH: We did rule finally at the

25 hearing about the fact that you had sufficiently sta ted

*
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() 1 issues, and we had no motion for reconsideration of

2 that. Is that your position?

3 MR. ANDERSONs That is correct, sir. By

4 saying that there is sufficient statement of the issues,

5 it presumes , I would think, th a t there is sufficient

6 notification to the parties.

7 CHAIRMAN BLOCH: I would like to hear j

8 Applicant and Mr. Cowan, no more than two minutes each,

9 to address that.

10 3r. Cowan first.

11 "R. COWANs Mr. Chairman, most of our problem

12 here revolves around the f act in the transcript, while

13 Decade has said that there is sufficient statement of

O 14 the issues, when one reads the transcript that is

15 f oggy. But beyond that, at the last session here, when

18 we tried to get at just one specific item, namely, the

17 question of whether numbers were or were not within that

18 which Decade seeks to have publicly disclosed, we got
;

| 19 seemingly a different story on the telephone than we got

20 in the transcript.

21 One of their representatives says that the

22 numbers are not what they a re trying to disclose, and on

23 the telephone they said that they migh t be. In light of'

f

() 24 t h a t , and similar broadscale confusion over what areas

25 o f the proprietary information are being sought, we
!

| 0 -
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(]) I think that this discussion and these considerations are

2 not untimely.

3 I should note tha t I would not have

4 characterized the issues here in quite the same way that

5 Mr. Anderson characterized them, as three legal and one

6 factual.

7 CHAIRMAN BLOCH Mr. Cowan, the motion was not

8 addressed to whether you had f air notice as a result of

9 the record, but whether or not I had previously ruled

10 that the record itself was suf ficient to raise questions

11 of confiden tiality. Therefore, I ruled at that time,

12 and there was no timely motion at that time to

13 reconsider tha t, a nd tha t the time f or doing that has'

14 passed. You have not addressed that..

15 MR. COWANs I am sorry, I don't understand

18 that, Mr. Chairman. I understood, based on the

17 memorandum and order that the Board issued on December

18 21, 1981, and based upon the discussion during the last

19 call, that there was going to be a conference call to

20 decide these procedures, and certainly part of the

21 procedures is who has the burden of going forward.

22 CHAIRMAN BLOCH4 Possibly, unless I had

23 already ruled on that, which is what Mr. Anderson is

O u rguing.

25 MR. COWAN: I don't see any ruling with regard
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() 1 to whether Decade has the burden of going f orward, or

2 whether we have the burden of going f orwa rd . I don't

3 see any ruling that
)

--

4 I do see a ruling that says that Decade is

5 cciplaining about is on the record, but when we read the

6 record and tried to give the Board our interpretation of

7 what we thought the issue was, we were quickly

8 confronted with two things -- one, that the Board was

9 interested in things beyond tha t wLich Decade is

10 interested, secondly, with regard to those things that

11 Decade is interested , they don ' t read the portion of the

12 record the same way that we do. So that goes to the'

13 question of notice that might be involved here.

O
14 CHAIRMAN BLOCH: Mr. Cowan, your time as

15 expired.

:
16 Mr . Churchill, two minutes.

17 MR. CHURCHILL: !! o , Your Honor, I know of no

18 such ruling made by you on any of those issues,

19 particularly whether or not his motion has
j

20 satisfactorily discharged his burden of proof.

21 The only way that I can read that transcript

22 is that he, in fact, was making the motion and chose to

|
23 go and base it upon the brief and motion that is already

() 24 in the record. You accepted the motion, which you would

t
25 ha ve any motion, and the parties were to respond. By

|

I

(2) .

|
|
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(]) 1 saying, "Okay, this is the motion," that is certainly is

2 not a ruling on the motion.

3 CHAIRMAN BLOCH Not on the merits, but isn't

4 it the case that I was saying that he did not need to

5 file further specification in writing, that he had

6 already filed enough specification.

7 MR. CHURCHILLs No, sir, because I don 't think

8 that you were making a ruling, even that it would be

9 appropriate for you to rule at the time as to whether

10 his motion as adequa te. I don't think the Board ever

11 does that. The Board receives a motion from a

12 proponent, and then looks at the responses.

13 CHAIRMAN BLOCH .dere you requesting at the'

14 time that he make an additional written filing, and

15 wasn't my ruling that it wasn't necessary?

16 MR. CHURCHILL: As far as I know, I made that
'

17 request, and Mr. Anderson said that everything he wanted

18 was on the record ad nauseam. He used that term twice.
|

19 Your simply saying, "Okay, that is the motion," in no

20 w a y implies a ruling tha t that motion was adequate to

21 carry the burden, or to even prevail on the merits of

! 22 what he was asking for in the motion.
l

i 23 I have to honestly sa y that if it is to be

() 24 construed that there was some kind of a ruling of that

| 25 s or t , it completely escaped me. I don't know of any of

()
|
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1 the parties who would have interpreted it that way.

2 CHAIRMAN BLOCHs Mr. Churchill, is part of the

3 reason for that feeling of yours that we were somewhat

4 rushed near the end of the conference. Because if that

'

5 is true, it might also be unfair, at the same time, to

6 hold Decade to statements that Us. Falk made in a ra the r

7 rushed manner.

8 HR. CHURCHILL: No, sir, I believe just the

9 opposite. I was prepared to have that clarified right

10 then and there. If anybody was rushed, and was anxious

11 to go and to get out of there, it was M r. Anderson. He

12 h a d the opportunity right then and there.

13 This conference, as I recall, was adjourned

14 very early in the day, and it was scheduled for both

15 days. There was no reason to suggest that we were being

16 held over, or that the hearing was lasting longer than

17 the parties had anticipated.

18 It was clearly Mr. Anderson's choice that he

19 did not want to do any more. He wanted to rely solely

20 and totally on his brief and motion that were already in

21 the record.
.

22 CHAIRMAN BLOCH: The staff, two minutes,

23 please.

O 24 *a. ratar= x1 reco11ectio 1 taet et ene

25 close of the hearing, things were somewhat rushed.

O
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(]) 1 Be that as it may, the staff's point here is a

2 very simple one, tha t is, if we are going to have an

3 evidentiary hearing on what is to be confidential or not

4 confidential, we think the parties ought to be on notice

5 as to what is the subject of the hearing. That is why

6 the staff is requesting that Decade clarify just what it

7 is that it is claiming should be confidential.

8 We have looked through the transcript, and

9 when we looked through the transcript we found reference

10 to a single table of tests. When we inquired, at the

11 earlier conference call on this subject that we had on

12 Thursday of last week, whether that was the sole test

13 that was being the subject of this upcoming hearing, we

O 14 were told, no, Chapters 6, 7, and 9 also discuss tests.

15 The staf f is not on notice as to what tests

16 are involved, and we think that we ought to be on

17 notice. We think that Decade should tell us.
i

18 If Decade wants to make an argument that it

19 was rushed, and that it wanted to have a better chance

20 to describe just what it is it wants to have the subject

21 of this forthcoming hearing be, the staff has no problem

22 with that.

23 The staff merely thinks that in order to have

() 24 a meaningful hearing, the parties need to be on notice

25 as to what is the subject matter of that conference.
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() 1 CHAIRMAN BLOCHs Mr. Treby, I take it that you

2 also agree with the Applicant and 'Jestinghouse that we

3 did not, at the hearing, rule that there had alresdy
)

4 been suf ficient specification of the ground f or public

5 release?
'

6 MR. TREBY Yes, I don't believe'that you nade

7 a final ruling tha t, in fact, the question of the public

8 interest has been resolve .. Decade had made these

9 general statements that the public interest required

10 release of this proprietary inf ormation, and any

11 references made to those documents was that was the

12 argument tha t was being put forth by Decade. I did not

13 view it as a ruling by this Board that they had adopted

O 14 that argument or ruled on that argument.

15 CHAIRMAN BLOCHs Of course, we have not

16 adopted the argument. But don't you recall the way I do

17 tha t Mr. Churchill asked that' Decade be required to make

18 a written filing, and I said, "No, that will not be

19 required. It is not required because they have already y

20 told us enough in order to precipitate a hearing."
_

MR. TREBY4 The transcript covering all this21
_

22 is page 721, where there was discussion by Mr . Ch'urchill

23 whe re he said , "Being on notice ad nauseam, etc., and I

() 24 don 't know which information." Mr. Anderson said, "Tha t
,

25 is not correct." You, Mr. Chairman, said, "Let me try -

-

e

|
|

|
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1

"s %

] 1 to answer' first, because I have a better understanding

'' 2 ' han Mr. Churchi11 seems to have."t
-

3 CHAIRMAN BLOCH: I seemed to think that ther
i

' 4 was enough explanation in the record that I thought I
.

- 5 understood" the basis for the =laim; isn 't that a fair

|6 interpretation of what went on? ,

x 7 ', MR. CHURCHILL: If that was in fact a ruling''

.. .

'- 0 tha t his motion wa s adequate, then we did not get a
i

-

\' 3 chance to argue it, because I did not understand that to*

':s s
,

.

19 be a ruling .i
,

'' \-s
s

'\ u s ,'

11 The way I clearly understood it to be was that
, -

\12 I thought Mr. Anderson should be more specific in his'

..

3

i,. ii3 motion., and should fild a motion. M r. Anderson said, "I;
-

. u, ~.,
- 14_have already done it. I rely on what is in the

'

, s ,. ,,

.' 15 r ecord . " That was his choice, his decision.

16 If I had had any inkling that wha t in f act you'

17 were doing was making a ruling, I would have insisted-

18 upo'n the right to argue about iti.
i

sj

H. \ '1g CHAIRMAN BLOCH: Mr.. Churchill, your time

1 ~~
20 expired, a while ago. I am listening to Mr. Treby at*

21 this time.

l- MR. TREBY4 I guess my last statement would be.22

i 4 23 that I viewcd it,as the Board identif ying the issue, and

O 2 thet is ee ething ciffe=ent them ru11ng on the issue.

I CH AIRM AN,'B LOCH: Of course, we did not makef 25

16
-
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() 1 any ultimate ruling, but didn't we rule that no further

2 written statement was necessary?

3 MR. TREBY: You conclude by saying, "Is that a

4 full, f air statement," and you paraphrase what you

5 understand Decade to be arguing about. You say, "Is

6 that a f ull, fair statement of what your argumen t is?"

7 CHAIRMAN BLOCH: That was in response to a

8 motion that ve require a written filing. We said, "We

9 don't need one. We understand it this way."

10 MR. TREBYa I understood it as identif ying,

11 yes, we understand what the issue is. I guess, there

12 certainly was an implication that there need not be any

13 w ritten filing by Mr. Anderson.

O 14 CHAIRMAN BLOCH You also are unhappy that we

15 rest on that because of the rushed nature of the end of
16 the hearing?

17 MR. TREBY: Also, because having reviewed the

18 transcript, the whole basis upon which Mr. Anderson was

19 arguing that he did not have to make a written filing,

20 was that it would be clear by just reviewing the

21 transcript . . Our experience is that having reviewed the

22 transcript, it is not clear. We a pparently have a

23 dif ferent interpretation of what would be the matters

- () 24 that need to be litigated than Mr. Anderson does, and it

25 may well be different than the other parties'.

O
,
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() 1 CHAIRMAN BLOCHs Mr. Anderson, I would like

2 you to have the concluding remarks on this issue,

n 3 please.
U

4 MR. ANDERSON: I can do it in 45 seconds, Your

5 Honor.

6 As to Mr. Cowan's statement, he was simply

7 non-responsive to your question. The question is not es

8 to the f actual issue, or the breadth of our objection as

9 to our motion. He said tha t the motion speaks to the

10 three legal issues, and his entire response to you had

11 nothing to do with the motion we are making, and I think

12 it was deliberately so. Mr. Churchill's was responsive,

13 although I think it is wrong. Mr. Treby's was not

14 either. Let me get to Mr. Churchill's response, because

15 it is the only one that attempted to at least to purport

16 to be responsive.

17 He said that he did not receive notice at the

18 hearing so that he could be in a position to know to

19 move for reconsideration. At 722 of the transcript, at

20 the cloce of the hearing, you stated to Mr. Churchill,

21 a nd I quote from the transcript, "Mr. Churchill, do you

22 van t the opportunity to respond in writing to what we

23 now know is a completed motion?"

() 24 That was a clear statement, especially in the

25 context of the preceding statement, that the question of

O
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() 1 the sufficiency of a motion made orally to challenge the

2 issue was in f act determined, and any request for

3 reconsideration was now passed.

4 Our motion as to the three legal questions,

5 not to the legal question which woul'd still be

6 outstanding, should be granted.

7 CHAIRMAN B10CH4 Mr. Anderson, I think you

8 have stated a serious procedural point. I want an

9 opportunity to consider it and to rule possibly within

10 the next two days on it. I am not prepared to rule on

11 it at this moment, but I would like to hear you address

12 a point that we msy not have to get to, which is the'

13 other argument on the breadth of the claim, and what you

O 14 can do, perhaps as easily as you can, perhaps verbally

15 now , to specify in more detail what it is that you plan

16 to claim .

17 MR. ANDERSON: As long as I an doing so in the

18 spirit of accommodation, no t because of any acceptance

19 on our part that there is any more legal need, I will be

20 more than glad to do so on that basis.

21 MR. COWAN I don't so understand it.

22 CHAIRMAN B10CH: What is it, Mr. Co wa n ?
,

'

23 MR. COWAN: I want to make sure that my

() 24 silence is not taken as assent to that introductory

25 comment , or any waiver.

O
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(]) 1 CHAIRMAN BLOCH: I think we should probably

2 understand that people generally don't want to waive

3 things. If I make a ruling, and people don't object, I

4 assume that they have waived things, but other than

5 that, the comments of the parties do not need to be

8 objected to preserve waiver.

7 Mr. Anderson, I understand what you just said,

8 and I appreciate anything you can do to assist us in

g understanding somewhat more fully your claim.

10 MR. ANDERSON: At page 721 of the transcript

11 of the Milwa ukee se t of hea rings, you state, "I

12 understand that Decade argues particularly that any test

13 that was conducted for safety purposes must be disclosed

14 because it is essential to the record of the proceeding,

15 and because tests are dif ferent from proprietary

16 processes themselves." You asked if that was a fair .

17 statement, and I indicated it was, and it centinues to

18 be.

19 So basically what we are talking about, to

l
20 reiterate one more time in the spirit of a.cconnedation,

21 any test conducted to determine the safety of the

l 22 sleeving process, and that includes the entirety of the

23 tests as indica ted with respect to the sleeve report,

() 24 within the chapters we denominated on Thursday of last

25 week.

O

|
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() 1 We believe that those specific tests in their

2 entirety, and the conclusion, and the numbers, and

3 everything else that surrounds them, must be part of the{}
4 open record. The reason for that is tha t we believe

5 that the public is directly affected if the safety tests

6 are not adequate to guarantee their well-being, and they

7 are entitled to know that because their safety is at

8 issue, their livelihood is at issue, and their

9 well-being is at issue.

10 We believe that sufficient questions have been

11 raised by reputable Presidential Commissions about the

12 adequacy of the protection of the public that they need

13 to be able to understand that themselves, so that they

O 14 are not dependent upon an agency whose credibility has

15 been severely challenged by many reputable sources.

16 CHAIRMAN BLOCH: The best you can do easily,

17 is to state that you are interested in all tests?

18 MR. ANDERSON. We respo.aded, in the spirit of
;

19 accommodation last Thursday, to be several chapters.

( 20 Let me put that out and put it in front of me. Those
|

21 chapters with respect to the sleeving report were

22 Chapters 6, 7, and 9, if I recall my statement

23 correctly.

24 So I that I finish the other statement

25 com pletely. We also feel that we have an obligation to

'

CE) ,
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() 1 inform our members, on whose behalf we-are pursuing this

2 intervention, as to the full adequacy of the safety

3 tests that are being run, that impact on their
t-)S(.

4 well-being as well as the broad population of the people

5 of Wisconsin.

6 Would that be responsive to you?

7 CHAIRMAN ELOCH: Yes, it would be.
.

8 Have the parties any further comments that

9 they vish to make at this time, and I would ask that

10 they try to limit their further comments to two minutes

11 each.

12 MR. CHURCHILL 4 Yes, sir, I can limit that'to

13 less than that.

O 14 Mr. Anderson cannot have it both ways. If he*

15 is insisting that he has already supplied the motion,

16 and it is complete, then he must be bound by what is in

17 the transcript, including a t page 632, where Decade

18 sta ted that they did not want the numbers, and also at

19 the bottom of 722, where he makes it very clear in

20 response to the Chairman, that it is not th e proprietary

21 nature that he is questioning, it is only the balancing

22 a ct .

23 Further, I must object if the Board determines

() 24 in any way, I am not sure whether this is where the

25 Board is going, that in fact the Board has already ruled

O
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() 1 that Mr. Anderson's motion, as set forth in the record,

2 satisfies the requirements set down by the Appeal

3 Boa rd. There was no argument on that, and the Applicant
)

4 never understood that that was your ruling, nor did the

5 Applicant argue it.

6 MR. COWANs Mr. Chairman, in the dialogue with

7 Mr. Schomaker, you asked him the question of whether

8 there is sone general principle of law that people are

9 entitled to know all about the licensing process and,

10 therefore, that material must be on the public recorda

11 If I understand Mr. Anderson's statement, his

12 sta tement is tha t the public is so entitled to know,

13 apparently because there is some type of general

O 14 principle of law, and that the matter cannot be left to

15 the NRC as a suspect agency.

16 We would suggest that Mr. Anderson really is

17 challenging the Commission's resolution of the competing

18 considerations of the righ t to have the public apprised

19 as to the basis for a decision, and the considerations

20 that go into keeping information confidential and

21 concern for the protection of the competitive position.

22 His statement does not add, in our judgment,

23 anything beyond a reiteration, and does not specifically

24 s ay why the public is directly affect, except insofar as

25 his statement says that the NRC is a suspect agency. We

O
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() 1 don't think that that is an appropriate basis on which

2 to predicate any disclosure of proprietary information.

3 CHAIRMAN BLOCHs The staff.')
4 MR. COWAN: One further point, Mr. Chairman,

5 just so there is no question about it..

6 We previously submitted to the Board our brief

7 on the question of the Board's jurisdiction in this area

8 and, of course , by our participation in these conference

9 calls and in the procedures that the Board has outlined,

10 we did not waive any of our objections to the

11 jurisdictional point.

12 CHAIRMAN BLOCH: Surely.

13 Two minutes for the staff.

O 14 MR. SCH0 MAKERS The staff comments are very

15 short.

16 We appreciate what Mr. Anderson was trying to

17 do on the record. We still feel that that is not

18 suf ficient statement of the relevancy and need for

19 identified portions of the underlying test report to be

20 release. We feel that he has not met what we consider

| 21 to be the valid burden of proof here.

l
22 CHAIRMAN BLOCH: You think that he needs to

23 show relevancy to this case?

() 24 MR. SCH0 MAKER: Yes.

25 CHAIRMAN BLOCH: Mr. Anderson, two more

)
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(~/)
1 minutes?

%.

2 MR. ANDERSONs Is it my understanding that you

3 are asking for a conclusion as to the whole discussion,

4 and not just to my motion?

5 CHAIRMAN BLOCH: You have the last two minutes

6 of the entire conference call, except that I am going to

7 ask for a very narrow scheduling matter after we are

8 done with you.

9 MR. ANDERSON: I am going to have one other

10 extraneous matter to raise very briefly as well. Apart

11 from that, I must confess that I loathe to allow

12 legalistic semantics to disguise the substance of what

13 is going on.

14 I think that when you actually strip aside the

15 hair-splitting that has been discussed ad nauseam today,

16 the eff ect, if they were to be successful in what they

17 are attempting to get, which we would have to go piece

18 by piece, which could be hundreds or thousands of

19 dif ferent pieces, would be a Mickey Mouse procedure

! 20 which would not add one iota to a legally distinguishing

21 feature of whether the proprietary claim has been found

22 for tests as opposed to processes.

23 Let's say, if they were entirely successful in

() 24 their claim , they would not get anything mo re usef ul to

|
25 this proceedina. We view what they are doing as naked

O
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() 1 obstructionism which should not be condoned.

2 CHAIRMAN BLOCH: Mr. Anderson, to be clear, I

~ 3 inf er f rom the remarks you made before about the reason

4 you want the information, that.in each instance you are

5 alleging that there is a public right to know, which you

6 described in detail, overrides the Westinghouse

7 proprietary interest. Is that a correct inference?

8 MR. ANDERSON 4 At this point in time, but we

9 have not, f or example, seen Weissman affidavit in

10 complete form as yet, and we may at some point, although

11 the probabilities of it are low, wish to challenge the

12 proprietary nature of it as well.

13 At this point in time, from what we know at

O 14 this point in the record that we have available to us

15 now , the basic thrust is that the public has a right to

16 know about whether the tests are adequate to guarantee

17 their safety.

18 CHAIRMAN BLOCH: I would like to know from any

19 of the parties whether there is any dif ficulty in terms

20 of the schedule that we have already adopted, if I rule

21 on this question by tomorrow af ternoon at 4:00 o' clock?

22 MR. ANDERSON: No.

23 MR. COWAN4 There is no difficulty. It may be

() 24 necessary, if there is a hearing called on the 10th of

25 March, to begin the hearing at noon rather than at 9:00

(:).

,
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1 or 10 o' clock because of some travel difficulties that
{}

2 ve may have the nicht before. We have c conflict. Some

r~s 3 of our people will be coming from al.other place.

U
4 CHAIRMAN BLOCH4 What day of the week are we

5 talking about?

6 MR. COWANs We are talking about a hearing on

7 a Wednesday, I believe it is March 10. When we talked

8 last Thursday, I thought I had cleared sufficiently that

9 day , as indeed I had, with all of our people who might

10 be affected. However, it turns out that some of those

11 people may not be able to get into Milwaukee the night

12 bef ore, that is the night of the 9th .

13 CHAIRMAN BLCCH: Will this affect the ability

14 to present the case, or just the order of the

15 witnesses?

16 MR . COW AN : Just the order of the witnesses,

17 or perhaps a couple of hours delay in starting time on

18 the 10th. It will not affect the ability of our being

19 able to put the case together by then.

20 CHAIRMAN BLOCH: I see, because you need to

. 21 talk with these people in person, and not on the
! -

| *

22 telephone.

23 MR. COWAN: No, because these people, Mr.

() 24 Chairman, if we put them on as witnesses, a t least one

25 o f these people has a conflict, or maybe more than one

O
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(]) 1 has a conflict the nigh t before, and they would have to

2 fly into Milwaukee on the morning of the 10th, rather

3 than, as I had previously assumed , the nicht of the

4 9th .

5 CHAIRMAN BLOCH: I still don 't understand the

6 extent of the difficulty. That means he, personally,

7 could not testify until afternoon.

8 MR. COWANs That is right.

9 CHAIRMAN BLOCHs But given that you have muny

10 witnesses, I don't understand why that means we have to

11 start later.

12 MR. COWAN4 I am not sure we will have many

13 witnesses, Mr. Chairman. We may have a single panel of

O 14 witnesses as opposed to multiple witnesses.

15 CHAIRMAN BLOCH: If you have a single panel,

16 there wo uld be a serious problem in starting the panel,

17 and then having him join the panel at noon?

18 YR. COWAN: This is a key member of our panel,

19 Mr. Chairman.
'

20 CHAIRMAN BLOCH: I will take that under

21 advisement as well.

22 MR. COWAN: It is a timing factor on the
|

23 commencement of the hearing, the hour at which the

() 24 hearing is called on the 10th Milwaukee, ra ther than the

25 date.

O
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(") 1 CHAIRMAN ELOCH: I think we can leave that to
v

2 be resolved at the time of our last telephone conference

3 call prior to the tentatively scheduled date, because at

4 that time we should know whether the request 'for a delay

5 until noon would require us to have a second day of

8 hearing.

7 MR. COWAN: At that time, we will also know,

8 and perhaps this conflict will disappear, too.

9 CHAIRMAN BLOCH: All righ t, that is helpful.

10 In that case, we will take these matters under

11 advisement , and try our best to decide the issues by

12 tomorrow at 4:00 o' clock, with a written order to

13 f ollow. We will notify the parties as soon as we have

14 ruled.

15 MR. ANDERSON: Mr. Chairman.

18 CHAIRMAN BLOCH: Mr. Anderson.

17 MR. ANDERSON: I had one last matter on a

18 separate issue at this point, very quickly.

19 CHAIRMAN BLOCH: Pleas.

20 MR. ANDERSON: Unlike some other parties, we

21 like tm give as much advance notice of new things that*

22 we intend to precipitate as possible.

23 In that regard, we have two new facts before

() 24 us at this point in time. One is the January 15 letter

25 f rom the Applicant, which changes the time frame

/"'\
U
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(]) 1 substantially for the need for license amendment

2 approval to sometime in 1983, apparently. We have asked

3 for further clarification on that. Secondly, we have

4 the* action at the Ginna plant on Monday of last week.

'5 We believe that those impact on the

6 desirability and need for the merits of this case to go
.

7 forward as previously had been scheduled for discovery,

8 and we intend to file a motion essentially asking for a

9 continuance of this proceeding until a later date

10 because of those two new f acts.

11 CHAIRMAN BLOCHs In your motion, wi!.1 you

12 please specif y the way in which these new facts require

13 more time, and whst would probably be done with that

O 14 time?

15 MR. ANDERSON: I will be glad to, sir. We

16 will have having that off in the mail today.
,

17 CHAIRMAN BLOCH: All right.

18 I should report before we close that Judge
!

'
Ig Jerry Klein, and I believe Judge Hugh Paxton have been

|
20 with us today.

21 Is that correct, Hugh?

22 (No response.)

23 CHAIRMAN BLOCH: I guess Hugh Paxton has not

() 24 been with us. Judge Klein has been in my office.

| 25 There being no further business, this hearing
|

|
|
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1 is adjourned.

; 2 (Whereupon, at 12s55 p.m., th e telephone
.
f

3 conference was adjourned.)
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