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LICENSEE'S COMMENTS ON IMMEDIATE EFFECTIVENESS OF THE
LICENSING BOARD'S PARTIAL INITIAL DECISION DATED
DECEMBER 14, 1981 (PLANT DESIGN AND PROCEDURES,

SEPARATION AND EMERGENCY PLANNING ISSUES)

In its Order dated November 30, 1981, as modified

by its Orders dated December 23, 1981, and January 11, 1982,

the Commission invited comments by the parties to the TMI-l
^

j

restart proceeding on whether the Licensing Board's partial

initial decision on design issues, emergency planning and i

separation of TMI Units 1 and 2 should be made immediately ,

, effective.

.

1/ The Commission's Orders also asked the parties to address
the question whether the Commission should defer its deci--

sion on immediate effectiveness until after the Licensing
Board has issued its decision on the implications of the
cheating incident in the April,1981 NRC operator license
examinations. The parties have already provided comments
and reply comments on this latter question.
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In addressing this question, we also address the

companion question as to whether th'e Commission should now

lift its immediately effective suspension orders of July 2

and August 9, 1979. In so doing we remind the Commission of

its Staff's legal advice / and its own conclusion /2 3
that sus-

pension of TMI-l's operating authority must be lifted if the

concerns which prompted the Commission's original immediate

suspension order no longer justify continuation of.that sus-

pension.

Licensee submits that the Licensing Board's deci-

sion of December 14, 1981, addresses thoroughly the design,

separation and emergency planning issues which gave rise to

the suspension of TMI-l's operating authority, as well as

other issues raised in the proceeding, and supports convin~-c

ingly authorization to restart TMI-1. On this score the de- .

cision speaks for itself.

This does not mean that there is no room for argu-
,

|

| ment or appeal as to any of the hundreds of detailed findings
t

,and conclusions reached by the Board. Licensee itself is con-

I sidering filing with the Appeal Board one or more exceptions

-2/ NRC Staff Comments on Immediate Effectiveness with Respect
to' Licensing Board Decision on Management Competence / Operator
Training, dated September 11, 1981, at p. 6.

_3/ Commission Order dated December 23, 1981 (CLI-81-34).
,
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to the decision.4/ Other parties can be expected to do the

The question before the Comaission, however, as opposedsame.

to the Appeal Board, is whether any party's objections to the

Board's decision and supporting reasons rise in the Commission's

view to the level of concerns which would justify immediate

suspension of an existing operating license or the continuation

of immediate suspension of the TMI-l license. Licensee will,

of course, respond to the comments of any other parties which

seek to raise their objections to the Board's decision to this

level of concern. -

Licensee has sought from the Licensing Board recon-

sideration and elimination of one of the Board's short-term

requirements relating to further small break LOCA analyses and

has proposed certain clarifications to the Board's December 14,

1981 decision. The Licensing Board granted Licensee's requests.

in its Memorandum and Order dated January 26, 1982. Licensee

considered the possibility of requesting further clarification

of the Board's decision with respect to completion schedules

for long-term requirements relating to the environmental qual-
"

ification of equipment, but concluded that such clarification

4/ For example, Licensee may appeal the Board's decision that
in the event of an emergency the functions of the Emergency
Support Director, which are initially assumed by the on-site
Emergency Director, must be transferred within one hour to
an individual located in the near-site Emergency Op'erations
Facility regardless of the availability of the senior offi-
cials presently designated by Licensee to fulfill that func-
tion. Licensee will, of course, abid'e by the Board's decision

_ pending the outcome of any appeal.
.
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was unnecessary. In a proposed rule, to amend 10 C.F.R. Part

50 as to " Environmental Qualification of Electric Equipment

for Nuclear Power Plants," 47 Fed. Reg. 2876, et seq. (January

20, 1982), the Commission announced a proposed extension of

the deadline for compliance with criteria for the environmental

qualification of equipment. Licensee has concluded, from its

reading of the Licensing Board's decision and its reliance

upon the Commission's generic decision-making in this area,

that TMI-1, along with other operating reactors, will be bound

by the outcome of the Commission's rulemaking as to the long-

term requirements (e.g. , the identification and qualification

of electric equipment needed to complete one path of achieving

and maintaining a cold shutdown condition) and the schedule

for compliance.5/ This assumption is consistent with the Com-

mission's direction in CLI-81-3, 13 N.R.C. 291 (1981), cited

by the Licensing Board (I.D., Y 1160), to group TMI-l with other

operating reactors.

The alternative to making a decision on restart on

the basis of the Licensing Board's decisions and recommenda-
.

tions is to wait until after completion and consideration of

the Appeal Board's review--a process which has barely begun

and which is certain to take many months. Such a course would

be inconsistent with the Commission's Order of August 9, 1979,

5/ Licensee recognizes, and has not opposed, the Licensing
Board's conditions, on equipment qualification, for re-
start of the plant. See I.D., 55 1163, 1174.
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which promised a Commission decision on lifting the suspension

of TMI-l's operating license within.35 days after a favorable

decision and recommendation of the Licensing Board. It would

be equally inconsistent with the public interest in restarting

TMI-l and the extreme financial hardship to GPU's consumers

and investors due to the enforced shutdown of TMI-1 for.nearly

three years. The nonavailability of TMI-l generation imposes

on GPU customers and investors an economic penalty of approxi-

mately $14 million per month. It is intolerable to permit that

burden to continue one day longer than is absolutely necessary.
.

As the Commission's legal staff pointed out to the

Commission approximately 30 months ago, the hearing process and

related procedures adopted by the Commission in connection with

consideration of TMI-l restart were not mandated by~the Atomic

Energy Act. The action taken by the Commission in suspending

the TMI-l owners' license to operate TMI-l and directing such

hearings was, as the Commission's legal staff also then pointed

out, an extraordinary act which must be lifted once the factual

predicate upon which it was based no longer exists. The Com-
.

mission has a corresponding obligation to make such determina-

tion at the earliest feasible moment, given the great burdens

that its action has placed upon GPU consumers and investors.

Licensee urges the Commission to reach the earliest

possible decision on whether the concerns which led to the

Commission's suspension of TMI-l's operating license have now
.

O
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been satisfactorily resolved and whether the Licensing Board's

partial initial decisions should be.made immediately effective.

While there are uncertainties in the date when restart can

physically occur, waiting for a last-minute Commission decision

would impact unfavorably on other actions which must fall into

place prior to restart.

1. Restart cannot occur under the Commission's Aug-

ust 9, 1979 Order until the Director of Nuclear Reactor Regula-

tion has certified to the Commission that all short-term

requirements imposed by the Licensing Board and Commission

have been completed and that reasonable progress has been made

on long-term requirements. This action by the Director involves

a sign-off on hundreds of individual items and intense efforts

by the Regional Office of Inspection and Enforcement comparable

to those associated with completing the punch list for any new

operating power plant. It is unreasonable to expect that the

intensity of effort required of both plant and NRC personnel

and which normally occurs once plant start-up is clearly in

sight, can be sustained while uncertainty remains as to whether,
I .

I and on what terms, the Commission will authorize restart.

2. A portion of the restart requirements relating

to emergency planning involves actions by local political en-

tities of the Commonwealt) of Pennsylvania over which Licensee

has no direct control. For example, the Licensing Board's

decision requires that emergency plans'for each School District

i
r
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within the plume emergency planning zone be completed and re-

viewed for adequacy prior to restart--a requirement that~has
,

not been imposed on the start-up of new operating plants or
.

required on the same schedule for existing licensees. Licensee

will bend every effort to assist School Districts in preparing

their plans and in persuading School Boards to act promotly on

them. Commission authorization to restart, contingent on the *

completion and Staff review of those plans, would provide a

helpful impetus in assuring timely action by the School Districts.

3. The Commission must anticipate immediate court
'

challenges to any decision authorizing restart, commencing with

requests for emergency stay of such a decision. While Licensee

is confident that stay requests would not prevail, it is less

confident about the time which may be involved in deciding the

requests. Thus the potential for court challenges and delay is

another important reason for a prompt Commission decision on

restart.

These impacts are ones which have a direct and obvious

connection with delay in the Commission's decision. Other subt-

*ler but even more far-reaching consequences could result.
.

One compelling public policy consideration that war-

rants adherence by the Commission to the schedule established

by it for its review of the two Partial Initial Decisions of

the Atomic Safety and Licensing Board is the clear nexus be-

tween the restart of TMI-l and the ability of the GPU companies

.
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to fund a portion of the clean-up of TMI-2. It has been gen-

erally recognized that, under exist,ing circumstances, the GPU

companies do not have the resources to fund any part of the

clean-up of TMI-2 and that the insurance funds heretofore util-

ized to maintain TMI-2 in a safe, stable condition and to make

minor progress on clean-up are nearing exhaustion. On January

8, 1982, the Pennsylvania Public Utility Commission ("PaPUC")

issued an order settling the pending rate proceedings of Met-Ed

and Penelec. That order makes provision for recognizing TMI-l

costs in the base rates of Met-Ed and Penelec, when the follow-

ing conditions have been met:

(i) An order has been issued by the NRC authorizing
normal operation of TMI-1,

(ii) TMI-l has achieved and maintained a capacity
factor of 35% for at least 100 consecutive hours,
and

(iii) Met-Ed and Penelec have given 10 days' notice to
the PaPUC and parties to the rate proceeding of
the proposed rate change.

Simultaneously with and contingent upon recognition

of the TMI-l costs in base rates, and the consequent reduction

*in the allowance for costs of replacement energy which operation

of TMI-l will permit, provision is also made in such rates for

provision'for TMI-2 clean-up costs at the level contemplated

for Met-Ed and Penelec by Governor Thornburgh's, plan for TMI-2

clean-up'.

The PaPUC order adopts a settlement endorsed by vir-

tually all the active participants in the rate proceeding.
.
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The Board of Directors of Edison Electric Institute

("EEI") has endorsed Governor Thornburgh's TMI-2 clean-up plan,

including participation by the electric utility industry in

. clean-up funding at the level contemplated by that plan. It
i

is unrealistic to expect that the industry will be able to do I

this unless and until the portion of the TMI-2 clean-up funds |
-

I

to be provided by Met-Ed and Penelec customers is available |

which is dependent upon satisfaction of the conditions set forth .

I

fabove.

Federal participation in TMI-2 clean-up funding is

also provided for in a series of statements by Administration

officials, including testimony presented to Congressional Com-

mittees by Department of Energy Secretary James Edwards.

Now that this momentum for proceeding with the fund- f
ing has at long last been established, it would be tragic to

lose such momentum by reason of the unwillingness or inability

of the Commission to meet its own long-established. schedule

for action on the Initial Decisions of the Atomic Safety and 1

Licensing Board.

*

As previously indicated, the foregoing factors call

for early action by the. Commission notwithstanding current

uncertainty as to the physical readiness of the plant to re-

start. Licensee has advised the NRC, based upon Licensee's
'

present appraisal of a still on-going investiation of the causes

and remedies for the steam generator leakage problem discovered in
.
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November, that restart will be delayed at least six months.

This technical problem, however, has no nexus to the TMI-2

accident or the TMI-l restart proceeding and should be left,

as have other steam generator leakage problems at other plants,

to Staff review and approval of remedial measures.

Licensee is, of course, aware that under the January

7, 1982 decision of the Court of Appeals on the cognizability
of the psychological stress issue, the Commission cannot imme-

diately authorize restart of TMI-1. Licensee intends to seek

reconsideration and reversal of that decision, hopefully in

concert with the Commission and on a schedule which would enable
the Commission promptly to authorize restart. Even if this

schedule cannot be realized, however, we urge the Commission

to proceed quickly with its deliberations on restart so as to

be in a position to advise the Court of Appeals that restart

authorization is contingent only,on the Court's reconsideration
'

of the psychological stress issue.

Respectfully submitted,

SHAW, P TMAN, PO TS C "ROWBRIDGE
.

AMM AA%I
'

n

M Ge[rge F. Trowbridge[

Dated: January 28, 1982

.
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CERTIFICATE OF SERVICE

I hereby certify that copies of " Licensee's Comments

on Immediate Effectiveness of the Licensing Board's Partial !

Initial Decision Dated December 14, 1981 (Plant Design and Pro-

cedures, Separation and Emergency Planning Issues),," dated.

January 28, 1982, have been served on the persons on the attached

Service List by deposit in the United States mail, postage pre-

paid, or as indicated by an asterisk, by hand delivery, or as

indicated by double asterisk by express mail, this 28th day of

January, 1982.

.

'

N/ N s

[ George F. Trowbrid

Dated: January 28, 1982
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