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UNITED STATES OF AMERICA

- '. NUCLEAR REGULATORY COMMISSION

ATOMIC SAFETY AND LICENSING BOARD

Before Administrative Judges:1

" " "
SERVED ! JAM 919812Jerr K1 e

Hugh C. Paxton

WISCONSIN ELECTRIC POWER COMPANY Docket Nos. 50-266-OLA
50-301-OLA

(Point Beach Nuclear Plant, Units 1 and 2) January 28, 1982
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MEMORANDUM AND ORDER g
(Concerning Reconsideration of Confideatiality Issues) E ENED 1

I9825 bOn December 31, 1981, Westinghouse Electric Corporation :s

crudFgac7
11

2(Westinghouse) filed a motion to reconsider aspects of our decis of rec

December 21,1981. (Hereinafter this motion will be cited as N
!U s

" Westinghouse".) Westinghouse challenges our decision that it did not .

appropriately certify as confidential a portion of the Wiesemann affidavit

that we determined should be released to the public. It also challenges

as improper certain language used by the Board in the memorandum

accompanying the disputed order.

The staff of the Comission (staff) supports Westinghouse's claim

that the disputed portion of the Wiesemann affidavit should not be released.

refrains from comenting on the use of pejorative language.

I BACKGROUND

Westinghouse's first ground for reconsideration is that it was not

adequately apprised of the issues to be decided and that it therefore lacked

an adequate opportunity to present its case. Westinghouse at 2. The staff

joins Westinghouse in this argament.
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Motion to Reconsider: 2

TABLE 1
Summary of Events Relating to Wiesemann Affidavit

Date Event

October 9, 1981 The Board requests an affidavit giving more support for
the confidentiality of Westinghouse documents, particu-
larly with respect to the unique nature of the
Westinghouse processes and the competitive harm to
Westinghouse from release of the information. Tr. 95.

November 13, 1981 The requested affidavit, by Mr. Wiesemann, is received,
marked to indicate that all of it was confidential and
accompani,ed by a certification that "this affidavit
contains Westinghouse proprietary information".

November 16, 1981 Judge Bloch telephones Westinghouse, requesting further
particularization of why the affidavit is confidential in
its entirety.

November 17, 1981 On-the-record telephone conference. Westinghouse
acknowledges that the Board has expressed doubts that the
Wiesemann affidavit can be properly withheld and insists
that %2.790(b)(1)(ii)." clearly gives the discretion to
state baldly that the information is proprietary in its
entirety." Tr. 784. Staff questions Board jurisdiction
over confidentiality issues. Tr. 792, 793. Judge Bloch ~
questions the claim that the entire affidavit is confiden-
tial. Tr. 794. Staff states its practice of accepting
claims of trade secret status of affidavits without a
" full redaction process". Tr. 794. Applicant argues that
the Board should not consider confidentiality sua sponte.
Tr. 797-798. The Board comments. Tr. 798-799. The Board
asks Westinghouse to release all but one sentence of the
affidavit. Tr. 807. The Board authorizes the filing of
briefs on the Board's jurisdiction. Tr. 823-825.

After Nov. 17. The Board receives a non-proprietary version of the
Wiesemann affidavit, permitting most of the affidavit to
be released to the public.

December 7, 1981 Staff and Westinghouse both file briefs on the Board's
jurisdiction.

December 11,1981 Applicant's reply brief on the Board's jurisdiction.
December 17,1981 Westinghouse's reply brief on the Board's jurisdiction.

December 21, 1981 The Board's Memorandum and Order (Concerning Preliminary
Confidentiality Issues)
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Motion to Reconsider: 3

In order to clarify the issue of whether Westinghouse and the staff

had an opportunity.to present their case concerning the appropriate

treatment of the Wiesemann affidavit, we have constructed Table 1, which

sets forth some of the relevant events.

We note that the Board left nothing to the imagination about its .

concern that information not be withheld from the public unnecessarily. On

November 16, 1981, the Board requested further information about the alleged

confidentiality of portions of the Wiesemann affidavit. On-the-record, on

November 17, 1981, the Board heard limited arguments about this issue,

expressed continuing concern about keeping the entire Wiesemann affidavit

from the public, and authorized the filing of briefs and reply briefs on the

subject. Westinghouse then voluntarily released a large portion of the

affidavit. !}riefs were subsequently filed. Only then did the Board decide

that a portion of the Wiesemann affidavit be released to the public.

Now, in motions for reconsideration of our December 21 decision,

Westinghouse and staff stress that Westinghouse's treatment of its affidavlt

followed a practice that industry has engaged in, with staff approval.

This argument was first raised during the November 17 telephone conference.

Tr. 794.

Given the many opportunities to contest the Board's jurisdiction over

the Wiesemann affidavit, we do not agree with Westinghouse's argument that

it was not accorded due process. The Board's decision interpreted a portion

of the regulations that all parties agreed to be relevant. Surely, the

interpretation of that section was the central issue to be decided and the

f act that the parties chose not to argue the intrepretation adopted by the

Board did not alter our obligation to reach a correct determination.
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II SUA SPONTE ISSUE

Westinghouse asserts that the Board should not have decided whether

or not to release the Wie'emann affidavit to the public because the issue

was not raised by a party. It cites the limitation on the Board's sua
sponte authority (the authority for the Board to bring up issues by itself)

contained in 10 CFR s2.790a. Applicant earlier relied on this argument as

well. Staff supports Westinghouse on this issue.

However, this issue was raised by Wisconsin Electric Power c mpanyo

when it proposed to withold' a Westinghouse document from the public. We

do not consider the sua sponte rule as restricting our obligation to rule on

the Westinghouse proposal. Memo,andum and Order of December 21, 1981, slip

02. at 18-19, 8-10 (emphasizing that people submitting documents may propose

the withholding of trade secrets but that the Commission must determine

whether to accept the proposal). .

No party to this case has-presented an argument contradicting our'

interpretation of this regulatory language, which we consider to be binding

on us. It is specific language dealing with decisions concernir.g

proprietary information and it controls the more general language, found in

the sua sponte restriction on our substantive concerns. (See also Tr. 802,

where intervenor expressed an' interest in the release of the Wiesemann
,

affidavit.)

III APPROPRIATE MARKINGS ISSUE

Westinghouse argues that it may protect the confidentiality of an

entire affidavit supporting the confidentiality of other documents without~
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segregating portions of the affiduit that are confidential from other

portions that are not. Staff supports the Westinghouse position.

Westinghouse relies on "the dialogue leading to the adoption of

2.790" and on subsequent practice under that section. However, it does not
*cite any official records concerning the " dialogue" so we do not consider

that argument relevant. On the other hand, staff joins Westinghouse in its

assertion that it is "the policy and practice of the Staff to require and

accept affidavits with a claim of proprietary in their entirety without

requiring the application of a procedural requirement to parse the affidavit

for specific proprietary portions."

In its argument, Westinghouse does not address the question of the

proper interpretation of " appropriate markings" in 2.790(b)(1)(ii),except

to the extent that it implies that the language ought to be interpreted in

light of established practice. We consider this to be a deficiency in

Westinghouse's argument. Practice is relevant to the interpretation of

statutes or regulations only when the reoulations are themselves ambiguous.

If the language is unambiguous, practice may indicate that the regulations

have been disregarded without casting light on the meaning of the words.

Staff has attempted to parse the language of 2.790(b)(1)(ii). In

particular, staff argues that the regulations state that "the affiant may

designate with appropriate markings . . ." information in the affidavit

claimed to be proprietary. Staff emphasizes that "may" is permissive, not

mandatory.

However, staff has not completely analyzed the cited passage. The

permissive aspect of the cited passage is that affiants may (or may not)
.
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choose to mark any portion of their affidavits as trade secrets. However,

other words following the "may" are important for correct interpretation.

The regulation could have said merely, "the affiant may designate

information submitted in the affidavit" . . . as trade secrets. It did not.
Rather, the complete phrase is "may designate with appropriate markings

information submitted in the affidavit" . . . as trade secrets. That
additional portion of the phrase is a restrictive modifier of "may

designate". Hence, if the , affiant chooses to designate information, it must
be done with markings that are appropriate.

We point out that this straightforward linguistic interpretation is

consistent with the policy of the Commission set forth in s2.790(b)(2), to

balance legitimate protective concerns against the right of the public to be

fully informed. That is, the Commission chose to rely on affiants to claim,

in good faith (and with appropriate markings), that portions of their affi-

davit contain trade secrets. Given the comparatively unimportant nature of

these affidavits, such reliance seems reasonable.

However, we are convinced that the decision to rely on affiants to

use appropriate markings was not intended to be a carte blanche to keep

secret an entire document because somewhere within it there is a single fact

that is a trade secret. That would be inconsistent with the overall policy

enunciated by the Commission. Yet, that is what both Westinghouse and staff

| are here arguing.

|
Furthermore, we have pointed out that legal argumentation never was

intended to be included in a confidential affidavit, which should be limited

to facts. Slip op. at 21. This ground for decision has not even been
,
.

addressed by the parties. Yet the one " fact" whose release is disputed is

more legal argumentation than fact.

f

l
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However appropriate staff's actions may have been in the past in

relying on good faith assertions of the confidential status of affidavits,

we are convinced that it was in error in not more carefully scrutinizing

this affidavit. The Commission's regulations are not intended to permit
.

the withholding of an entire affidavit because one portion should be kept

confidential . Within broad limits, good faith certifications may be

accepted. But there are limits, even to this generally salutary practice.

See slip op. at 19-21.

For these reasons, it would not be appropriate to reverse our ruling

on the release of a portion of the Wiesemann affidavit.

IV "G000 FAITH"
'

Apart from the conclusion we reached concerning the Wiesemann

affidavit, Westinghouse and staff have objected to certain language we used

that they believe reflects unduly on their motives.

Although motions to reconsider ordinarily should address substantive

decisions that have been made, we believe it appropriate to address these

objections. A person's reputation is a valuable possession and government

ought not to unduly interfere with it. This principle applies to corpora-
tions and parts of agencies as well as to individuals.

The portion of our decision that drew objections read:

[0]ur review of the entire document that was claimed to be
confidential in its totality persuades us that the certification that
the entire document was confidential was not affixed with sufficient
care to amount to good faith.

[ Emphasis in original.] Slip op. at 20. This section was carefully drafted.

It immediately follows our discussion of the meaning of " appropriately

marked" and applies an objective test of " good faith" that does not rest
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on any moral assessment. The concept expressed is consistent with our

belief that there are limits on the discretion granted to affiants. When an

affiant claims that a document is confidential and then marks the whole

document as confidential, that act affects the public's right to know.

We interpret the applicable regulations to require that the affiant must in

good faith believe that each section claimed in an affidavit to be

confidential is in f act entitled to be given confidential treatment.

To the extent that Westinghouse was relying on established precedent
,

in claiming protection for its entire affidavit, it was not morally

culpable. Hence, we wish to clarify this passage by assuring Westinghouse

that we did not accuse it of falsely signing an affidavit or of otherwise

committing an act that was not in good faith. Their fault, if any, was in

the incorrect interpretation of the regulations.

.

I
V THE PUBLIC'S RIGHT TO KNOW

.

Westinghouse objects to our finding that it did not show sufficient

concern for the public's right t.o know. On consideration of this objection,

we retract our original statement as being unnecessary to our opinion. The

objectionable language was an overexhuberant way of saying that Westinghouse

apparently does not fully appreciate the meaning of the policy expressed by

the Commission in 10 CFR 2.790(b)(2). Our interpretation of that section,

which continues to be relevant to this case, can best be understood by

examnining the way we balanced Westinghouse and public interests in our

December 21 Memorandum. Slip Op. at 23-25.
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VI TRUSTWORTHINESS

In our December 21 Memorandum and Order, we chastised Westinghouse

for impugning intervenor's reputation without submitting proof. In its
.

motion for reconsideration, Westinghouse presents its reasons for not having

submitted proof. We understand those reasons. However, in light of those

reasons, we also believe that Westinghouse should have refained from casting

aspersions on another person unless it was prepared to submit its proof.

Westinghouse also differs with the Board's interpretation of a

telephone call from Judge Bloch to Westinghouse on November 30, 1981. The

Board stated that it requested Westinghouse to supply information that

Westinghouse had said in its brief that it was " prepared to show". The

answer we received was that there was no evidence available and that the

date it would be available was not yet known. Under the circumstances, we

believe it to have been correct to state at that time, that charges of .

untrustworthiness were utterly without basis. We meant that the record was.

devoid of proof, and we were correct. That the proof was available some-

where or that it has since been assembled does not controvert our conclusion

at that time.

Now, simultaneous with Westinghouse's Motion for Reconsideration, it

has submitted a Request for Admissions, which begins to specify the f ault it

finds with intervenor. At this time we are first apprised of the specifics

of Westinghouse's concern. Before now, the charge was unparticularized and

unsubstantiated: that intervenor was not sufficiently trustworthy to

receive documents. We knew only generally that it had something to do with

previous conduct in a public agency proceeding. See slip op. at 17-18.

___-_ _-
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Consequently, intervenor could only guess at the charges and could not

defend itself. Tr. 801 (intervenor tries to guess).

It is our responsibility to see that parties not be subject to unsub-

stantiated charges in our proceedings.

ORDER

For all the foregoing reasons and based on consideration of the

entire record in this matte'r, it is this 28th day of January,1982,

ORDERED

(1) Westingouse Electric Corporation's December 31, 1981 motion for

reconsideration of our Decemt.m 21, 1981, MEMORANDUM AND ORDER (Concerning

Preliminary Confidentiality Issues) is denied, except to the extent that

certain language used in that opinion has been modified or interpreted in

the accompanying memorandum.
~

(2) This is an interlocutory order and is not subject to appeal.

FOR THE
ATOMIC < FETY AND LICENSING BOARD

g A4
Pdter B.~ B1och, Chairman
ADMINISTRATIVE JUDGE

Bethesda, Maryland


