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f!RC STAFF'S REPLY TO TMIA'S PROPOSED FINDINGS OF FACT AND;' g-CONCLUSIONS OF LAW ON ISSUES RAISED Ifl REOPENED TMI-1 /

RESTART PROCEEDING I','1s.

!

I. INTRODUCTION

The NRC Staff hereby replies to certain of TMIA's proposed findings

of fact and conclusiens of law on the cheating-related issues raised in

the reopened proceeding. The Staff will address herein only those

proposed findinos and conclusions of TMIA which significantly are not

supported by the evidence as a whole. The Staff's determination not to

j reply to each and every proposed finding and conclusion filed by TMIA

should not be t' ken to imply that the Staff agrees with or adopts those
!

findinos and :onclusions of TMIA to which the Staff has not replied.

II. TMIA'S RELIANCE ON EXTRA-RECORD MATERIAL
NOT IN EVIDENCE

1. TMIA proposes that the Licensing Board find that "'information

flow' has ')een a major issue with regard to management competence and

integrity," citing a 1981 House of Representatives Comittee Report.
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TMIA's Proposed Findings of Fact and Conclusions of Law on Issues Raised

in the Reopened TMI-1 Restart Proceeding (TMIA Findings),120, at 9.
3

That cited Report, however, is not evidence in this proceeding and

therefore may not be the basis for findings of fact or conclusions of

law by the Licensing Board. TMIA's reliance on it is inappropriate.

The Licensing Board does not consider it necessary to find that

"information flow" has been a major problem regarding management

competence and integrity in deciding the issues which are the subject

of the reopened proceeding. The Licensing Board therefore declines to

adopt TMIA's proposed finding 120.

III. TMIA'S PROPOSED FINDING 3 REGARDING STAFFING

2. After conceding that the evidence establishes that, based on the

| results of the October 1981 operator license examinations at THI, the

Licensee has enough licensed operators to meet the staffing requirements
|

for restart to which the Licensee is committed and which appear as

license condition 9 of the August 27, 1981 PID 1 583 (see TMIA Findings

i 149, at 63-64), TMIA proposes that the Licensing Board find that the

Licensee does not have an adequate number of licensed operators for *

j start-up. THIA Findings 5 150, at 64 Not only are TMIA's proposed

| findings in $$ 149-150 internally inconsistent, its proposal that the |

Licensing Board find that Licensee does not have an adequate number of

licensed operators for start-up is contrary to the Licensing Board's

explicit findings in its August 27, 1961 PID that the Licensee's compliance

with the staffing requirements of license condition 9 at PID 1583, along

with the o' r cerditions of 1583, is necessary and sufficient to provide

reasonable a:.wrance that it can operate TMI-1 without endangering the
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health and safety of the public. August 27, 1981, PID 1 584;

December 14, 1981, PID !! 2020-2023. License condition 9 is based on

an extensive record. Tf!IA's Proposed finding i 150 amounts to a proposal

that the Board nodify its previous findings on the adequacy of staffing

at Tf11-1 for restart. The adequacy of staffing per se was not at issue
)
I in the reopened proceeding and nothing developed in the record of the

reopened proceeding justifies a modification to our previous finding

that complianct with condition 9 of S 583 of our August 27, 1981 PID

provides reasonable assurance that Tf11-1 can be operated safely. The

Licensirig Board therefore rejtcts TfilA's proposed findings in 5150.

IV. TfqI A'S PROPOSAt. THAT f;ESSRS. H AND HUSTED
BE SUSPENDED

3. Based on Tf1IA's conclusion that liessrs. H and Hasted have been

shown to have cheated, TttlA proposes that the Licensing Board require that

itessrs. H and Husted "be suspended pending a fuller investigation of

their conduct, including the requirement of submisssion to and successful

passing of a polygraph test." TfilA Findings 152, a t 65. First of 1

!
all, based on the evidence, the Licensing Boar <f cannot conclude that

i

I ffessrs. H and Husted did in fact cheat. Even if we could, however, the
I

,

j Licensing Board does not have the authority to require the Staff to
|

conduct investigations, suspend operators' licenses, or administer poly-

graph tests.Il As the Connission has made clear, I.icensing Boards cannot

act beyond their delegated authority. Carolina Power and Light Co.

-1/ Respons.bility for the NRC cperator licensing under 10 CFR Part 55
(Operators' Licenses) has been delegai d to the Staff. NRC f4anuale
Chapter NRC-0123, " Organization and Functions, Office of flucimr
Reactor Regulation," Section 0123-03, 0123-06 (Part II, H.2)
(July 13, 1981).
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(Shearon Harris Nuclear Power Plant, Units 1, 2, 3, and 4), CLI-80-12,

11 NRC 514, 517 (1980). Thus, for e.vample, Licensing Boards have no

authority to direct the Staff in the performance of Staff's administra-

tive functions. M.at516. .See also Offshore Power Systens_ (Floating

Nuclear Power Plants), ALAB-489, 8 NRC 194 (1978). The Licensing Board

considers TMIA's proposal that we require the Staff to take certain

action as one which asks us to act beyond the authority delegated to

this Board by the Conmission, and we therefore, must decline it. Even

if we had such authority, however, the Licensing Board finds no cause

to even suggest further investigation by the Staff, operator license

suspension, or the administration of polygraph tests. As discussed in

connection with the Commonwealth's proposal that five operators,

including Messrs. H and Husted, be suspended, the evidence does not

warrant such action.2_/

V. TMIA'S FACTUAL FUMMARY

4. TMIA proposes that the Board find that Licensee's management was

clearly involved in cheating at least to the extent of covering up of

wrongdoing regarding the VV/0 incident and the information uncovered by

Mr. Trunk. TMIA Findings 1 154, at 66. TMIA further proposes that this

Poard find that "the Licensee has not shown the necessary qualities to be

granted the privilege of operating a reopened Three Mile Island Unit

1." Id. Based on the Board's findings that the Licensee's nanagement

specifically was not culpable with respect to cheating at TMI (see the

-2/ See NRC Staff's Reply to Commonwealth of Pennsylvania's Proposed
Tiiidings of Fact and Conclusions of Law on Issues Raised in
Reopened Hearing on Operator Cheating, January 22, 1982, at it 2-Pl.
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Staff's proposed findings at if 122-127), we find that, contrary to

THIA's proposai, the Licensee has shown the necessary qualities to be

authorized, subject to the conditions set forth in our August 27,

1981 and December 14, 1981 PID's, to restart and operate TMI-1.

VI. TMIA'S PROPOSED CONCLUSIONS OF LAW

5. Based on all the Licensing Board's findings of fact in the

reopened record, the Licensing Board rejects TMIA's proposed conclusions

of law 5155 and instead adopts the conclusions of law proposed by the

Licensee and the Staff. See Licensee's proposed conclusions of law 1419.

Respectft:11y submitted,
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Jack R. Goldberg
Counsel for NRC Staff

|by1l0 m
Mary EJ Wagner
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 22nd day of January,1982
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