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In The Matter of: Docket hos. 50-440-OL

50-441-OL
Cleveland Electric Illuminating Co., Brief in Opposition te
" * Motion to Dismiss ATWS
(Parry Nuclear Power Plant, Units Contention or in the

) Alternative Motion to

f Stay Proceedings

PART ONE

Sunflower Alliance Inc., et al (hereinatter reterred to as hun-
'

/g\ \?
ticwerj oelieves that Applicant's Motion to Dismiss ATWS Contention is withotit

/

bm:rit and should be overrluled for the reasons following. /
hp~ '_'

On November 24, 1981, the NRC published a Notice of Proposed O *p % [
'<-:n .,kg

x
Rule Making setting forth tuo proposed rules dealing with the ATWS issue /,yy

.x
- ,- , v

Previously, this Board allowed as a Contention an issue dealing with the A'lWS , i-;;g g
x

problem. Final Commission action on either of the proposed rules is not expected

till late 1982, if ever. The question is does the mere fact that a proposed

rule making hcs been filed prohibit this Board from ruling on the currently

admitted contention. The answer is no!

This Board may not issue Applicant a license if the issuance of

that license would be inimical te the health and safety of the public.

42 U.S.C. 2133(d). Thus, notwithstanding any rule or proposed rule making

proceeding, no license may issue if the Commission believes that the operation

of the facility is inconsistant with public health and safety. 42 U.S.C. 2137

sets forth the requirements that must be met before a license can issue.

Pursuant to 42 U.S.C. 2137,10 CFR 50.57 was adopted which requires this Board,

among other things, to certify: b503
$

...The issuance of the license will not be
inimical to the common defense and security /h
or to the health and safety of the public.

TNs, independent of any proposed rule making is the requirement that this
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Barrd must certify that the issuance of the operating license will not hann
.

tha public. At the present time, only this Board can deteraine whether or not

Ferry has been built in such c manner ~ to prevent harm to the public from an

ATWS event. This Board can not pass off this responsibility by reliance on a

f rula that is not yet in effect!

It is well settled law that a rule issued by an adninistrative

b:dy is not effective till its effective date. It is said: ,

An administrative rule or regulation is opcrative,
and binding on those coming within its terms from
its effective date, until it is modified or super-
ceded by subsequent legislation, or by subsequent
regulations adopted in compliance with duly ordained
standards of administrative procedure, and it expires
with the repeal of the statute from which it gains
its life. 73 C.J.S.107, Public Administrative Bodies
and Procedur_e_, Pg. 429.

.

Thus, the proposed rule is not binding on this Board, Applicant or Sunflower

until its effective date. Further, the Commission is silent in the proposed
.

rule as to the effect this proposed rule is to have on existing licensing

proceedings. In view of the seriousness of an ATWS event, this Board must,

continue to assume jurisdiction over the issue.

The seriousness of an ATbS event to the public is well known. The,

'

four volumes of NUREG-0460 amply demonstrate the concern. The proposed rule
.

making itself amply documents the concern:

; . Because of the low rate of occurrence of common
cause failures, operating experience is ret, and
cannot be, sufficient to conclusively determine on

i a statistical basis whether reactor protection
systems are reliable engugh to make the probability
of unacceptable consequences from ATWS events

,

acceptably small. The prediction of common cause
failures is as much art as it is seeince. System
reliability analysis that attempt to predict the
nature and frequency of common cause failures
suffer from problems of completeness and accuracy,
particularly when the desired failure rate is j

extremely small. khile quantitative estimated of
protection system reliability provide important
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information, the conclusien as to the adequacy of
protective system reliability must be based on
engineering judgment. The NRC has concluded that
the reliability of current reactor protection
_ systems has not been demonstrated to be adequate
and most likely is not adequate. (empnasis added)
46 FR 57523

Applicant has not advised this Board in its Motion to Dismiss how

I it intends to handle ATWS problems in its plant. Presumably, Applicant is

ralying on previously established engineering standards in constructing

Perry. Yet, these standards are not adequate to the task according to the

NRC. Both Unit I and Unit II will be licensed af ter January 1,1984, if ,

licsnsed at all. Does Applicant intend to impliment Alternative 47 Or, does

Applicant intend to ignore the issue entirely? Thh Board is required by Law

and by regulation not to ignore this issue.

| Since neither Unit I er II are complete, it would be an ideal time

!

for Applicant to install an automatic SLC system which is preferred in NUREG-

| 0460. To say that this is not what will happen in terms of the proposed rule

is premature. It is certainly the better procedure as far as the public is

| cencerned. Further, there is nothing in the Law or the regulations which
!

prohibits Applicant from protecting the public with greater care than

required by rules or regulations. Furthermore, proposed rule _50.60(b)(3)

i does state:
|

| ...ATWS mitigating systems must be automatically
initiating when the conditions monitored reach
predetermined levels and continue to perform
their function without operator action unless it

,

can be demonstrated that an operator would have I

adequate information and would reasonably be
j expected within the time available to take the

proper corrective action.

Applicant has not demonstrated in its Motion that it will have the information

nreessary to take proper corrective action without the implementation of

cutomatic controls.

__
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Proposed rule 50.60(c) states in part as follows: 1
-

|

In addition to those requirements set forth in

paragrsph (b) of this section, each light-sater-
cooled nuclear power plant except as provided in
paragraph (c)(2) of this section, must be provided
with: (i) Actuation circuity for ATWS mitigating
systems that is independent and diverse from the -

reactor protection system; (ii) Prompt automatic
containment isolation initiated by a significant
source of radiation in the containment resulting
from failure of the fuel rods following postulated

ATWS events; (iii) Those modifications necessary
to reduce the common mode failure potential of ,
tne control rod scram discharge volume in plants
designed by the General Electric Company including

'diverse ecram discharge volume level sensing
divices; and (iv) Those modifications necessary
to provide a supplementary reactor trip Fystem
that is diverse from the reactor trip porcion
of the current reactor protection system. 46
FR 57526

khat does Applicant intend to do about these requirements? If these

modifications will benefit and protect the public from ATUS events,
-

then this Board has the power to order these modifications built into
.

P'erry now regardless of the proposed rule making. If it turns out that
.

the proposed rule adopts'some lesser standard, so what? Applicant will

have better protected the public and there is certcinly nothing wrong

with that! A Motion to Dismiss will not change the fact that ATES
4

exists and that Applicant must take action to lessen the impact of

ATWS. Applicant should not be permitted to hide behind the paperwork

of a proposed rule making expecially when the consequences are so severe!

Further, the fact that operating reactora may not have to take action

at this time is irrelevant to this case because Perry is not an operating

reactor. Thus, the Motion to Dismiss must be denied! -

PART II

If Applicant is truely concerned about the costs of ATLS

modifications, then, these proceedings should be halted until a Rule

. .- ._ __- _ -
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is adopted and Applicant knows what to do to mitigate an AT.;S event.

N2ither Unit is completed. Construction could and should be halted until

thm NRC acts and then the modifications should be installed. Ultimately,

this would reduce the cost of contruction which would benefit both

Applicant and the'public. The Public has the right to have the benefit

of current NRC staff thinking on how to mitigate an /.TWS event buitt

into the Perry Plant. This is not a question as to what would benefit

the Applicant. Applicant's wishes are irrelevant. The issue is public

cafety.

.

If Applicant desires to wait until the generic rulemaking

proceeding is done before making necessary modifications, this is

|
commendable. Thus, the Board should stay further construction and licensing

i proceedings until the rulemaking proceeding is completed. Applicant,
I

however, cannot do nothing. Applicant must respond to the problems

that ATWS creates. Either the licensing proceeding'should continue

| with ATbS as a contention or the proceedings, together with construction,
l
1

should be stayed until'the NRC orders Applicant to proceed with ATWS

modifications based on the then adopted Rule..
.

i
,

l Respectfully submitted,
|

W / h
.

/ Daniel D. Kilt, Esq.|
~

/ Attorney for Sunflower et al'

7301 Chippewa Rd.
Brecksville, Ohio 44141
-216-526-2350
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0-A copy of the foregoing Brief in Opposition to Motion to gcfig ,c.'; --
' R A!;;S

Dismiss ATi.S Contention or in the-Alternative Motion to Stay Proceedings
.

hos been sent to everyone on the attached service list by first class

mail on this [ day of January,.1982.
t
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Attorneyfor[Sunfloweret
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Atomic Safety & Licensing Board Atomic Safety & Licensing Board
Nuclear Regulatory Commission Nuclear Regulatory Commission
Washington, D. C. 20555 Washington, D.C. 20555

Frederick J. Shon Jay Silberg, Esq.
| Atomic Safety & Licensing Board 1800 M Street N.W.

Nucle'ar Regulatory Commission Washington, D.C. 20036I

Washington, D.C. 20555

Donald T. Ezzone, Esq. Daniel J. Herron, Esq.
Assistant Prosecuting Attorney Assistant Prosecuting Attorney
105 Main Street Ashtabula County Courthouse
Painesville, Ohio 44077 Jefferson, Ohio 44047

Tod J. Kenney Jeff Alexander
228 Soouth College St. Apt. A 920 Wilmington Ave.
Bowling Green, Ohio 43402 Dayton, Ohio 45420

Terry Lodge, Esq. Robert Alexander
915 Spitzer Eldg. 2030 Portsmouth St. Apt. 2
Toledo, Ohio 43604 Houston, Texar 77098
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| Washington, D.C. 20555 Nuclear Regulatory Commission
| Washington, D.C. 20555

Charles Barth., Esq.
| Nuclear Regulatory Commission
i Washington, D.C. 20555

.

|

.

1

.

._ .
, _ _


