UNITED STATES OF AMERICA JCKETED

vu,v.;‘j.[‘_

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING mhgc 21 MO :46

In the Matter of
Docket Nos. 50-266

50-301
(OL Amendment)

WISCONSIN ELECTRIC POWER COMPANY

[Point Beach Nuclear Plant,
Jdnits 1 and 2)

F WESTINGHOUSE ELECTRIC CORPORATION,
G SPECIALLY, ON ISSUE OF LICENSING
JRISDICTION TO DECLINE
P ARY INFORMATION
PROTECTION FRM PUBLIC DISCLOSURE

I. INTRODUCTION

In replying to the Brief of the Regulatory Staff dated
December 7, 1981, this Reply B.ief addresses the guestions of
whether the Atomic Safety and Licensing Board ("Board")
assigned to this proceeding has been accorded jurisdiction from
eithers 1) the Nuclear Regulatory Commission's ("NRC") rules
found in Title 10 of the Code of Federal Regulations (10 CFR)
("Rules"), or 2) the nature of the adjudicatory process to make
a determination regarding the proprietary nature cf inforimation
submitted pursuant to 10 CFR §2.790 (1981), and, if that test
is met, then refusa to afford tha:t information protection from
public disclosare, aft~r the Regulatory Staff has examined the
information and determined that it is proprietary and should be

withheld from public disclosure as provided in that
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regulation. Following an examination of the Regulatory Staff's
SBrief dated December 7, 1381, Westinghouse Electric Corporation
{"wWestinghouse") asserts that the Board derives authority from
neither the Rules nor the nature of the adjudicatory process to
make such an independent determination after the Regulatory

Staff has properly reviewsd the information, concluded that it
is proprietary, ané determined that it should be withheld from

i/

public disclosure.

Il1. BACKGROUND

“he backgreound to this matter was related in the
Wwestinghouse and Ragulatory Staff Briefs dated Dec mber 7,
1881, We will not repeat it here. Apparently, no other party

has filed a brief on this issue.

III. ~HE LICENSING BOARD'S JURISDICTION

The Westinghouse position continues to be that the
Licensing Board does not have authority to make such an
independent determination under either the Commission's Rules
or tne nature of the adjudicatory process af.er the Requlatory

Staff has acted on tae matter.

1/ The Regulatory Staff's latter granting the application of
Wisconsin Electric Powsr Company was from R, A. Clark to
R. A. Wiesemann to Westinghouse dated November 20, 1981,
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Ag the Atomic Safety and Licensing Appeal Board ("Appeal
has noted,

Congress has vested authority to administer
the licensing provisions of the Atomic
Energy Act in the Nuclear Regulatory
Commission.4 The Commission in turn is
authorized by the Act to have atomic safety
and licensing boards preside over
adjudicatory proceedings, which boards may
be convened "to conduct such hearings as the
Commission may direct."® Thus, like
o"*selves, licensing boards "are delegates
of the Commission and exercise only those
powers which the Commission has given

f et | o
L;.‘.:.’.Tu:. O

[Fcotnotes to this Appeal Board ex pt]
*Energy Reorganization Act of 1974, as
amended, 523115? and (g), 88 Stat. 1243,
42 U.S5.C. §5841(f) and (g).
342 U.S.C. £2241,
6¥orthern Indiana Public Service Company
(Bailly Generating Station, Nuclsar 1),
ALAB-249, § AEC980, 987 (1974).2/

A fair reading of the Commission's regqulations regarding a
Licensing Board's jurisdiction over the matter of trade secrets
or privileged or counfidential commerical or financial
o 3/ L ) - ! :
information=' gives the Board the authority to examine the
information, make it available to persons who are properly and

directly concerned to inspect it, fashion protective orders for

[‘w

of Indiana, Inc. {(Marble Hill
6, 3 NEC 167 at 170 (1976).

-~ - 5 1 a" -

10 CFR 2.790(a)(4)s This information consistently has been
termed "proprietary information” throughout this
proceading. This Reply Brief cintinuce to do so,

5t -3~
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this purpose, and hold hearing sessions in camera when the
P

information is produced or offered in evidence. 10 CFR

§2.74C(c) (6), 2.790(b)(6).

Contrary to the Regulatory Staff's position, the Rules fail
to give a Licensing RBoard more authority than discussed
immediately abcve. Indeed, a logical interpretation of
52.790(b)(6)5/ is that the Comrission perceived "the
preciding officer" to have a distinct role in the process apart
Zrom that of "the Commission." If thes: separate roles do not
exist, then one 1d expect the Commission not to use
£farent terms for the two entities, perhaps by giving the
oresiding officer the authority to axamine the docuaents

sending his or her decision on the application for withholding.

4/ Section 2.790(b)(6) provides in part that:

withholding from public inspection shall not
affect the right, if any, of persons

r properly and directly concerned to inspect
the do*ument. The Commission may require
information claimed to be a trade secret or
privileged or confidentical commercial or
financial information %o be subjroct to
inspection . « « (ii) by the presiding
cfficer in a proceeding; and (11i) under
protective order, by parties to a
procesding, pending a decision of the
Connission on the matter of whether the

intormation should be mxdo_guoliugy

:Lgrgiple or when a decision has been made
that the information rhould be withheld from
wybllh disclosure. In camera gsessions of
hearines may be held when the information
sought to be withheld is produced or ofiered

in evidence. (Emphasis added.)
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In its Brief, the Staff ‘ails to give a specific reference

t6 a delegaticon from the Commission o. the
the determination here sought. Tle reason
failure to cite specific regulato:y authori

is no such authority. Failing to find any

dzlegation, the Staff's Brief attempts to £
indirection., The Staff's indirect interpre

the test of Marble _'ill, guoted above.

authority to make
for the staff's

ty is clear - there
such specifie

ind authority by

tation fails to meet

The absence of such a

ic delegation to the Licensing Board must be interpretad

to mean that no such authority exists in an area whera the

egulatory §taff has oeen granted and has e

This would be an efficient r

’

xercised

esult, for there is

no need for the Licensing Board to assert auythority in the

2 ’2a. In the instance at hand, the Commi

&
(&

nake a withholding determination has alread
the Regqulatory Staff, as evidenced in its 1

Hovember 20, 1981.%

-

In 3ddition, Westins

on Wolf Creek=" is misplaced. First, as tbh

-

hounse asserts that

S

ion's authority to
y been exercised by

etter dated

the Staff's reliance

e staff recognizes

on page 5 of its Brief, the information in Wolf Creek was not

e 7 4 - ]
2n NRC record.—/ Second, the information i

/ Bee Footnote 1.
&/ See citation and queotation above at pag

ther, it bz2longed to a vendor and was
possession of the NRC or parties Lo Che

n Wolf Creek was

not already in the
proceeding.,



ry and there was a dispute as to whether a

would be applied to the information. Here, on

information at issue has already been made

ursuan Board's protective order. Indeed,
the only persons with an interest in seeing it who don't
already have inghouse competitors. Third, in the
case at hang,

latory Stuff already has examined the

proprietary protection. Finally, in

Board, whose decision was the subject

ermination, had issued its decision

¢ now being interpreted (§2.790) was
22, 1976 (P.R., 11808) to be effective

bl -

gnsing Board and the Appeal

-

acting outsi of the context of

and the rule's meaning should not be

nterpretation of facts occurring before it
mission's Rules pertaining to

substantially different than

Reliance Dby

the staff on the Commission's memorandum issued
June 6, 1972, in the

proceeding concerning the acceptance

decirion was issued April 27, 1976.




’

criteria for emergency core cooling systemsg/ is misplaced.

The Commission's memorandum came at a time when the
Commissicn's Rules pertaining to progrietary informetion were
substantially different. Further, the memoran_.um was issuved in
the context of a unigue rulemaking proceeding unlike the

licensing proceeding here,

Reliance by the Staff on §2.79%90(e), which relates to NRC
records, is also misplaced. As stated above, we are not

dealing with NRC records and documents.

the Board euthority in i1t3 Rules of
conduct & proceeding fair to> all parties, as discussed above in
interpreting £§2.740(c)(8) and 2.7%U(b)(6). Seemingly, the
Licensing Board of this purpeorted authority would
adjudicatory process by creating an

morass where the Staff has

to withhold &l pr ictary information and the

egulatory aff 1s i poszition to render

decisions on ap ications for withholding.

Energy Research and Development

(March 1975).

0015b




krnow the history of other appiications and

rminations and rationale used in deciding them., On the

Licensing Boards do not necessarily have this
ise in this somewhat specialized area. 1In the event that
gert this authurity and begin exercising it

-

ecisions may follow and, in the long

10/

program may suffer.

oing reasons, Westinghouse urges the Board to
ir ation as to the praprietary
information, and to continue in fect

entered,

Yoanedo Qi Lo

.

Francis .. Davis

Counsel for wWestinghouse Electric
Corporation, Appearing Svecizlly
¥ O 30X 255

Pittsburgh, Pennsylvania 15230

17, 1981
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zasoning has been accepted by the Appeal Board
ing that Licensing Boards assigned to hear
nealth and safety and environmental issues
prosumed to have the expertice to determine
well, Public Service Company of
le Hill Units 1 and 2), ALAB-316,
2 (19786).
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NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

Docket Nos, 50-266
50-301
(OL Amendment)

— Ot Sat

[ heveby certify that copies of the REPLY BRIEF OF

e

WESTINGHOUSE ELECTRIC CORPORATION, PPEARING SPECIALLY, O

ISSUS OF LICENSING BOARD'S JURISDICTION TO DECLINE TO AFFORD

BPROPRIETLRY INFORMATION PROTECTION FROM PUBLIC DISCLOSURE in

the azbove-captioned proceeding have been served on those shown

on the Service List by deposit in the United States mail, first

class, postage prepaid, this 17th day of December 1981.
T”“~\\\

Francis X. Davis
Counsel for Westinghouse Electric
Corporation, Appearing Specially

Dated: December 17, 1881

00156 -G



SERVICE LIST

Peter B, 3loch, Chairnman
hdministrative Judge

Atomic Safety and Ligensing Board Panel
U.8. Nuclear Regulatory Commission
washington, D.C. 20555

Dr. Bugh C, Paxton
Administrative Judge
1229 - 41st Street
Los Alamos, BM 87544

pr, Jerry R. Kline

Administrative Judge

Atomic Safety znd Licensing 3card Panel
U. 8. MNuclear Resguliaccry Comamission
washington, D.C. 20353

Kathleen M. Falk, Ffsquire
Wigconsin's Enviroamental Decade
114 Horth Carroll Scerest
Madison, Wi 23703

Stuart A. Treby, Esquire

Qffice of the Executive L=gal Director
U.S. Nuclear Regulatory Comalssion
Washington, D.C. 20555

Prancis X. Davis, Esquire

westinghouse Electric Corporation,
Appearing Specially

P. 0. Box 1355

Pittsburgh, PA 15230

Ateomic Safety and Licensing Appeal Board
U. S. Nuclear Regulatory Ccmmission
washington, BC 20355

Atomic Safety and Licensging Board Panel
U. S. Nuclear Regulatory Commission
Washington, DC 20555

Docketing and Sservice Section
Qffice of the Sacretary

U.8. Nuclear Rsgulatory Commission
Washington, NC 20355

Bruce Churchill, Esqguire

Gerald Charnoff, Zsquire

Shaw, Pittman, Potts & Trowbridge
1800 M Street, N.W.

Washington, DC 20036
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UNITED STRTEESEGF AMERICA

NUCLEAR REGULATORY COMMISSION
BEFORE THE ATOMN Sﬁ&!! mﬁ‘qICENSIﬂG BOARD

. C:;‘."

{E

In the Matter of
Docket Nos. 50-266

50-301
(OL Amendment)

‘WISCONSIN ELECTRIC POWER COMPANY

(Point Beach Nuclear Plant,
Units 1 anda 2)

i St St St Wt 5

REPLY BRIEF OF WESTINGHOUSE ELECTRIC CORPORATION,
APPEARING SPECIALLY, OR ISSUE OF LICENSING
BOARD'S JURISDICTION TO DECLINE
TO AFFORD PROPRIETARY INFORMATION
PROTECTION FRM PUBLIC DISCLOGURE

I. IKRTRODUCTION

In replying to the Brief of the Regulatory Staff dated
December 7, 1981, this Reply Brief addresses the questions of
whether the Atomic Safety and Licensing Board ("Board")
assigned to this proceeding has bLeen accorded jurisdiction from
either: 1) the Nuclear Regulatory Commission's ("NRC") rules
Zound in Title 10 of the Code of Fedeval Regulations (10 CFR)
("Rales"), or 2) the nature of the adjudicatory process to make
a determination vegarding the proprietary nature of information
submitted pursuant to 10 CFR §2.790 (1981), and, if that test
is met, then rafuse to afford that information protection from
public disclosure, after the Regulatory staff has examined the
information and determined that it is proprietary and should be

withheld from public disclosure as provided in that



ragulation. Fellewing an examination of the Regulatory Staff's
.Bziet dated December 7, 1981, Westinghouse Electric Corporation
("Westinghouse") asserts that the Board derives authority from
neither the Rules nor the nature of the adjudicatory process to
make such an independert determination after the Regulatory
Staff has properly reviewed the information, concluded that it
is proprietary, and determined that it should be withheld from

1/

pudblic disclosure,.—

IT. BACKEGROUND

Tne background to this matter was related in the

t

nestinghouse and Regulatory Staff Briefs dated December 7,

-~
-

L

1881, We will not repeat it hera. Apparently, no other party

has filed a brief on this issue.

I1I. THE LICENSING BOARD'S JURISDICTION

The Westinghouse position continues to be that the
Licensing Board does not have authority to make such an
independent determination ander either the Commission's Rules

or tre nature of the adjudicatory process after the Regulatory

o

SLaFf has acted 03 the aatters

1/ The Regulatory Staff's letter granting the application of
Wisconsin Electric Power Company was from R. A, Clark to
R, A. Wiesemann to Westinghouse dated November 20, 1981,

00155 -




As the htcaic Safety and Licens

ing Appeal Board (“"Appeal
Board") has noted,

Congress has vested authority to administer
the licensing provisions of the Atomic
Energy Act in the Nuclear Regulatory
Commission.®* The Commission in turn is
authorized by the Act to have atomic¢ safety
and licensing boards preside over
adjudicatory proceedings, which boards may
b2 convened "to conduct such hearings as the
Commission may direct."® Thus, like
ourselves, licensing boards “are delegates

Qe

2

of the Commission and exercise only those
powers which the Commission has glven
{them} . ™

iFootnotes to this Appeal Board excerpt)
. o -
“Enecrgy Reorcanization Act of 1974, as
amended, $5201(f) and (g), 88 Stat. 1243,
42 U.S.C. §5841(f) and {g).
242 U.8.C. 52281,

6iiorthern Indiana Public Service Company

(Bailly Generating Station, Nucleat 1),
ALAB-249, 8 AEC930, 987 (1974).2/

i

A fair reading of the Commission's regulations regarding a

Licensing Board's jurisdiction over the matter of trade secrets
or privileged or confidential commerical or financial
3/

information~ gives the Board the authority to examine the

information, make it available to persons who are properly and

directly concerned to inspect it, fashion protective orders for
g/ Publi¢c Service Company of Indiana, Inc. (Marble Hill

Units 1 and 2), ALAB-316, 3 NRC 167 at 170 (1976).
3/ 10 CPFR 2.790{2){4). This information ccnsistently has been

termed “"proprietary information" throughout this
proceeding. This Reply Brief continues to do so.
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this purpose, and nold hearing secsions in camera when the
information is produced or offered in evidence. 10 CFER

52.740(C) (‘,l 20790(b, (6)-

Contrary *»> the Regulatory Staff's position, the Rules fail
to give a Licensing Bcard more authority than discussed
immediately above. Indeed, a logical interpretation of
52.790(b)(6)3/ is that the Commissic~ perceived "the
presiding officer® to have a distinct role in the process apart
from that of "the Comwission.™ If these separate roles do not
exist, than one wodld exr :ct the Commission not to use
different terms for the (wo entities, perhaps by giving the
presiding officer the authority to examine the documents

pending his or her decision on the application for withholding,

4/ Section 2.790(b)(6) prcvides in part that:

Withholding from public inspection shall not
affect the right, if any, of persons
properly and directly concerned to inspect
the document. The Commission may require
information claimed to be a trade secret or
privileged or confidentical commercial or
financial information to be subject to
inspection . . . (ii) by thes oresiding
o?!fcet in a proceeding; ard (1i1) under
protective order, by parties to a
proceeding, pendina a decision of the
Commission on the matter of whether the
information showid be made publicly
available or when a decision has been made
that the information should be withheld from
public disclosure. 1In camera sessions of
hearings may be held when the information
sought to be withbeld is produced or offered
in evidence. (Emphasis added.)
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In its Brief, the Staff fails to give a specific reference

to & delegaticn from the Commission of the authority to make

the determination here sought, The reason for the staff's

ailure to cite specific regulatory authority is clear - there

is no such authority. Failing to find any such specific

delegation, the Staff's Brief attempts to find authority by
The Staff's indirect interpretation fails to meet
Marble Hill, guoted above. The absence of such a

he Licensing Board must be interpreted

exists in

guthority ia the

-

£2. In the inst ¢ at hand,

% o
-

the Commission's zuthority to

make a withholding determination has already been exercised by

the Regulatory Sta as evidenced in its letter dated

Wovember 20, 1981.

In addition, Westinghcuse assevts that the Staff's reliance
=z

- %

wolf Creekﬁf is misplaced.

First, as the staff recognizes

ote 1.

citation and quotation above at page 3.
it belonged te a vendor and was not already in the
n of the NREC or parties to the proceeding.




sought via discovery and there was a dispute as to whether a

ective order would be applied to the information. Here, un

QO
"
O
TR

the other hand, the information at is=sue has already been made
available pursuant to the Board's protective ovder. Indeed,
the only persons with an interest in seeing 1t who don't
already have it are Westinghouse competitors. Third, in the
case at hand, the Regulatory Staff already hasc examined the
information and given it proprietary protection. Finally, in

Wolf Creek, the Licensing Board, whose decision was the subject
" g J

of the Appeal Board's determination, had issued its decision
January 9, 1976. The rule now being interpreted (§2.770) was
net published until March 22, 1976 (F.R. 11808) tc be effective
April 2, 1976, Thus, the Licensing Board and the Appes&l
Board~ in that case were acting outside of the context of

this more limited rule, and the rule's meaning should not be
broadened by the interpretation of facts occurring before it
was adopted and when the Commission's Rules pertaining to
proprietary information were substantially different than they

are novw.

Reliance by the Staff on the Commission's memorandum issued

June 6, 1872, in the proceeding concerning the acceptance

8/ The Appeal Board decision was issued April 27, 1976.
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criteria for emergency coré cooling systemsg/ is misplaced.

The Commiscion's memorandum cam? at a time when the
Commission's Rules pertaining to proprietary information were
substantially different. Further, the memorandum was 1issued in
the context of a unique rulemaking proceeding unlike the

licensing proceeding here.

Reliance by the Staff on §2.790(e), which relates to NRC
records, is also misplaced. As stated above, we are not

ind documents.

(&
g
v
’-J
o
pe
{1o]
=
-
e
-
-
L3
N
v
(9]
o
"
Qs
w
»

The nature of the adjudicatory process did not enlarge the
Roard's authority granted by the Commission, The Commission
has provided the Board authority in its Rules of Practice to
conduct a proceeding fair to all parties, as discussed above in

interpreting §§52.740(c)(6) 3nd 2.790(b)(6). Seemingly, the

(1]

xercise by a Licensing Board of this purported authority would

&
")
()
; 1
H
<3
g}
9
=
0
fomd
pos
a
W

te the adjudicatory procass by creating an
unnecessary administrative morasz where the Staff hase
determined to withhold the proprietary information and the

Board second-guesses that decision.

The Regulatory 3taff is in a position to rend-r the most

.

reasoned decisions on applications for withholding, Its staff

9/ TID-26713, U.S. Energy Research and Development
Administration (March 1975).
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includes those who know the history of other applications and

4

terminations and vrationale u-2d in deciding them. On the
other nhand, Licensing Boards do not necessarily have this
expestise in this somewha: specialized area. In the event that
they assert this aurhor.:ty and begin exercising it,

inconsistent and unju-t decisions may follow and, in the long

. ) : 10/
run, the licensing prograxm may suffer.—

Tor the foregoing reasons, Westinghouse urges the Board to
rafrain from making any determination as to the proprietary
nature cf Waestinghouse information, and to continue in effect
the protactive order heretofore entered.

\r\
\
Fréncis X. Davis ' -
Counsel for Westinghouse Electric
Corporation, Ap.=»2ring Specially
P. O. Bcx 355
Pittsburagh, Pennsylvania 15230
Dateds: Decembsr 17, 1981
10/ Analogous reasoning has been accepted by the lppeal Board
in detevmining that Licensing Boards assigned to hear
rediological health and safety and environmental issue=
snould nst be precumed to have the aexpertise to determine
antitrust issuss as well. Public Service Company of
Indiana, Irnc. {(Marble Hill Units 1 and 2), ALAB~316,
3 BRC 167 . at 172 (1976).
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

SEFORE THE ATOMIC SAFETY AND LICENSING BOARD

Ir. the Matter of
Docket los. 50-266

50-~301
(OL Amendment)

WISCONSIN ELECTRIC POWER COMPANY

{Poiat Beach Nuclear Plant,
Units 1 and 2)
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CERTIFICATE OF SERVICE

I hereby certi
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that copies of the REPLY BRIEF OF

LECTRIC CIRPORATION, APPEARING SPECIALLY, ON
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CTION TO DECLINE TO AFFORD
RTIETARY INFCRMATION PROTECTION FROA PULBLIC DISCLOSURE in
ths zbove-captioned proceeding have been served on those shown

cn the Service List by deposit in the Uiited States mail, first

class, postage prepaid, this 17th day of Decemuer 1981.
?:!an?{?et‘%z/
Counsel for Westinghouse Ele.tric
Corporation, Appearing Specially

Dated: Decenber 17, 1961
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SERVICE LIST

Peter B, Bloch, Chairman

Administrative Judge

htomic Safety and Licensing Board Panel
«S5,., Nuclear Regulatory Commission

“as&-.ngtono D.C. 20535

Dr. Hugh C. Paxton

Administrative Judge

12289 - &£1st Street

Los Alamos, NM 87344

Dr. Jerry R. Kline

Administrative Judge

Atom;c Safet y and Licensing Board Panel

. Nuclear Regulatory Commission
ington, D.C. 20555

Zathleen ¥, Falk, Esqguire

Witconsin's Envircamental Decade

112 Worch Larroll Street

Madison,; WI- 33703

Stuarct A, T:eby, Esguire

Office of the Exacutive Legal Director

U.8, Nuclear Rng atory Commission

Washington; D.C.. 20555

Francis ¥. Davis, Esquire

Wastinghouse Electric Corporation,
Appearing Specially

P. 0O, Box 355

Pitesburgh, PA 15230

htomic Safety a2nd Licensing Appeal Board
. HWuclear Regulatcry Commission
iington, DC 203555
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