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Dear Sirs:

Consolidated Edison Company of New York, Inc.
(" Consolidated Edison"), submits herewith its comments upon
proposed amendments to tile Nuclear Regulatory Commission's
Rules of Practice relating to adjudicatory proceedings as
published on June 8, 1981 (46 Federal Register 30349 ) . The
proposed amendments relate to intervention in NRC adjudicatory
proceedings, new requirements for the use of interrogatories
in such proceedings, and new provisions for service of docu-
ments and motions to compel discovery.

Consolidated Edison supplies electricity, gas and
steam to customers in New York City and Westchester County,
New Yock, and is the holder of NRC operating license No. DPR-
26 for Indian Point Unit 2 nuclear electric generating plant
located in Buchanan, New York. Consolidated Edison is a
potential party to a number of proceedings which would be
conducted pursuant to Part 2 of the NRC's Rules of Practice,
and as such is affected by the proposed amendments.

;

[

l 1. Intervention in NRC Proceedings

Consolidated Edison supports the proposed amendment
|

to 10 CFR S 2.714 (b) , but for the reasons stated below ex-,

presses no preference between Option A and B. Recent experi-
'

ence has demonstrated that some heightened threshold showing
of the existence of material factual disputes at the outset
of an NRC adjudicatory proceeding is desirable and appropri-
a te , and indeed essential if such proceedings are to be con-,

'

ducted in an efficient manner. Present NRC practice fails

to adequately distinguish between legal and f actual contro-
versies, and permits the prolongation of adjudicatory pro-

; ceedings by the intrusion of issues which should be resolved;
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on the basis of briefs and oral argument. Also, present NRC
practice has often had the effect of delaying the considera-
tion of meritorious issues because purported matters of factual
dispute which have an inadequate evidentiary basis may not be
identified until much later in the hearing process than is
desirable.

The currently proposed amendments to the Rules of
Practice will help overcome these difficulties. It is entirely
appropriate for the Commission to require notice of the facts
upon which an intervenor's contention is basad, and the refer-
ences which will be used to establish those facts, since such
factual matter is invariably in the public domain and readily
available through licensee docket filings, and in NRC Public
Document Rooms. NRC adjudicatory proceedings are not ones
where a party opposed to the position of an intervenor is in
sole possession of the facts through which the intervenor's
claims might be established. 'Such factual material is as
readily available to a conscientious intervenor as to any
other party, and there is accordingly no prejudice associ-
ated with requiring the intervenor to explicitly disclose
the relevant information at the time of his initial partici-
pation.

Consolidated Edison understands Option B to be
a codification of the procedures followed by Atomic Safety
and Licensing Boards in determining motions for summary
disposition. This being so, the principal change in pro-
cedure which would occur under Option B would be a routine,
sua sponte consideration of adequacy by the Licensing Board.
However, so long as the Option A portion of the proposed
amendment to 10 CFR S 2.714(b) is in effect, other parties
could apprise the sufficiency of an intervenor's factual conten-
tions and trigger the analysis contemplated by Option B through
a motion for summary disposition. There is some advantage
to having this threshold adequacy review occur automatically,
however the Commission could as easily rely on the self inter-
est of other parties to move against unsupported claims, so
long as the information which will be provided under Option A
is revealed.

2. Limit on Interrogatories

Consolidated Edison supports the proposed amendment
to 10 CFR S 2.740(b) which would limit the use of interroga-
tories without the prior consent of a Licensing Board. The
compliance with requests for interrogatories has occasionally
been burdensome under present practice. The proposed limita-
tion would require participants to refine their interrogatory

I
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requests to cover information which is truly material and
germane, while providing Licensing Boards with sufficient
flexibility to permit further discovery upon a proper showing.

3. Motions to Compel Discovery

Consolidated Edison opposes the proposed amendment
which would pernit Licensing Boards to rule upon discovery
motions af ter hearing only oral opposition. The significance
of excessive and burdensome discovery requests in terms of
resource reqv . aments and delay to the proceedings is such

,_

that less formality is not desirable, and will not in the
long run serve to expedite the hearing process. There are
substantial benefits associated with written responses to
written motions to compel discovery, in that the issues may
be more clearly expressed for the Licensing Board.

4. Service

Consolidated Edison supports the proposed amendment
relating to service of documents by express mail on those
occasions when, in the discretion of the presiding of ficer,
it is desirable.

Ve truly yours,
.<<

[~,jfu.Q('
. .

vr /
John D. O'Toole
Vice President

JDO:cz

I
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UeS. Nuclear Regulatory Commission . -

Washington, D.C. 20555
ATTN: Docketing & Service Branch

COMMENTS OF SHOREHAM OPPONENTS
COALITION TO PROPOSED MODIFICATIONS

TO THE NRC HEARING PROCESS REGARDING RULES
OF PRACTICE FOR DOMESTIC LICENSING PROCEEDINGS
-

On oehalf of the Shoreham Opponents Coalition
(SOC) the follJwing comments are submitted in response
to th.a above proposed NRC rule. As explained in greater
detail below, SOC objects strenuously to eacn of the
four proposed rule changes and urges the NRC to reject
the proposed rule in its entirety.

SOC is an intervenor in Docket No. 50-322 (LILCO's
Shoreham Nuclear Power Station, Unit No. 1). SOC
consists of some twenty separate civic and environmental
organizations with a collective meinbarship of
approximately 10,000 people who live w thin sixty milesi

of the Shoreham nitclear station.
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Intervention in NRC Proceedings

SOC has reviewed the NRC's proposal to restructure
intervention in NRC proceedings with a mixture of
disbelief and alarm. We had hoped that, in the wake of
the accident at Three Mile Island and the strong
criticisms of the NRC issued by the Kemeny and Rogovin
Commissions, among others, that the NRC would have
appreciated the serious deficiencies in its licensing
process and made some effort to develop a more effective
licensing orientation. Instead, it appears that the
Commission is intending to reassert with a vengeance its
disregard and, perhaps, dislike for the entire
intervention process by turning an already restricted
hearing process into a charade of due process.

In proposing the most recent modifications to the
hearing process, the Commission states that it is
concerned that the present intervention process is not
" satisfactorily serving the public interest in efficient
resolution of nuclear plant licensing issues." The NRC
further suggests that its proposed modifications will
lead to "more efficient decision-making" without unduly
affecting the rights and opportunities of serious,
legitimate intervenors. However, a review of the
proposals advocated by the Commission indicates that the
Commission intends to effectively dismantle the
intervention process and that it has little, if any,
understanding of the hearing process as it currently
exists.

The most offensive proposed modifications are those
which would require an interested person petitioning to
intervene in an NRC licensing proceeding to provide "a
concise statement of the facts supporting each
contention together with references to the specific
sources and documents which haJe been or will be relied
on to establish such facts " In essence, the Commission
would require a prospectiv! intervenor to plead and
prove its case before it caald be admitted to the
proceeding at some point ;cior to the convening of the
first pre-hearing confereace.

The NRC undoubtedly recognizes that this amendment,
if adopted, will be certain to drive each and every
prospective intervenor out of any future NRC licensing
proceedings, either because the intervenor is unable to
meet this impossible burden or because the intervenor is
simply unwilling to participate in such a regulatory
charade. What is most astounding is the extent to which
this proposed amendment is so entirely inconsistent with

, . -. - . . - .. -. .-. _. - ._
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the conddct of the NRC's safety review and the
submission of the FSAR by the applicant, both of ahich
are preconditions for the development of useful
contentions by intervenors.

Current practice indicates that a request for an
operating license is generally filed by the applicant
some three years before the estimated completion date.
Shortly thereafter, the NRC publishes a notice of
hearing giving prospective intervenors thirty days to
intervene a: d requiring them to identify the specific
aspect or aspects of the subject matter on which their
intervention is based. Furthermore, current regulati ns
require intervenors to submit particularized contev. ions
at least fifteen days prior to the special pre ' .cing
conference, stating the contentions which they intend to
litigate and requiring that those contentions be
supported with reasonable specificity. As the NRC is
well aware, its rules of practice currently permit a
wide range of opportunities to exclude or dismiss
contentions and, indeed, to exclude or restrict
non-serious intervenors, simply by filing the obvious
discovery requests and subsequent motions for summary
disposition if an intervenor cannot support its case.

The NRC's proposed amendment to 10 CFR 2.714(b)
fails to recognize that the primary problem in defining
contentions and advising the respective parties of the
claims of other parties is the fact that meaningful
particularization of contentions and statements of facts
in support thereof cannot be developed until the
applicant has submitted its FSAR (with all of the
amendments) and the Staff has issued its Safety
Evaluation Report. Most applicants submit a number of
FSAR amendments (the Shoreham docket has received more
than twenty such amendments) and the SER is generally
not completed until many months--or years--after the

| special pre-hearing conference. Thus, it is literally
I impossible for an intervenor to provide "a concise

statement of the facts supporting each contentimn..."

! before the receipt of each of the FSAR amendments and a

|
review of the Staff's SER.

In sum, the NRC's proposed amendment to 2.714(b)
,

not only violates every concept of administrative due
i process with which we are acquainted, but it also

squarely places the cart before the horse. Until the
NRC recognizes that contentions cannot be particularized

| until Staff and the applicant complete their work, the
NRC will continue to propose nonsensical amendments to
the hearing process such as the current proposed;

| amendment to 2.714(b).
,

,
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A couple of farther points are worth noting. It is
well recognized that an enormous imbalance in resources
and technical familiarity with the issues exists between
intervenors, on the one hand, and Staff and the
applicant, on the other. The NRC 7.pparently has little
appreciation for the difficulty wnich confronts an
intervenor who proposes to participate in an NRC
licensing proceeding. An intervenor, once aware that a
proceeding will be instituted, must review voluminous
documents to develop cot.'entions; must raise the funds
and locate technical consultants witP the expertise and
available time to participate in the proceeding; and
must file lengthy and sophisticated intervention
petitions and supporting contentions, all within a very
limited period of time. To impose the additional
requirement that the interver.or define each and every
fact in support of the intervenor's contention when in
all likelihood, those facts cannot be known for some
time into the future, is an untenable and completely
illogical position. It should also be noted that there
is a substantial difference between having a contention
" accepted * for litigation and actually having a
aontention admitted for litigation at the time the

ogs are ready to begin. We are convinced that the.ea;

r more years which routinely exist between thee

r11ing of a notice of hearing by the NRC and the actual
hearings themselves provide more than ample time for
parties to discover and dismiss non-meritorious
contentions. The NRC's proposal to add additional
burdens on intervenors will only serve to effectively
preclude contributions to safety by those intervenors,
rather than improving the licensing of prospective
plants. We suspect that tne NRC would actually prefer
to abolish the public hearing process altogether, but
that it recognizes such a development would not be
tolerated by the public. If the proposed amendments are
adopted, the public will nevertheless recognize them for
what they are, and the NRC and its already tarnished
raputation should be prepared to accept the
consequences.

i

! Limitations on Interrogatories

This second proposed modification to the NRC's
i

| hearing process is virtually as offensive as the
measures discussed above. Undoubtedly, the NRC is aware

,

| that the principal means available to an intervenor to
| prepare its case is through the traditional discovery

process. The proposal to limit interrogatories to fif ty
is ludicrous, for obvious reasons. On the one hand, if

i
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an intervenor is serious about contesting specific
technical or other issues in a licensing proceeding, it
is essential that the issues be explored in sufficient
detail to prepare a credible case for the heating. This
cannot be done without resort to interrogatories and
even a small number of contentions will quickly exhaust
the limit of fifty proposed by the NRC. For those
intervenors whose only concern is to delay the
proceeding with frivolous discovery, the NRC's rules of
practice provide ample opportunity for an aggrieved
party to seek protective orders from the licensing board
to preclude such discovery. We fail to see why an
arbitrary limit of fifty interrogatories should be
established when that limitation has nothing to do with
the merits of the case of a particular intervenor and
where adequate measures currently exist to restrict
unnecessary and improper discovery.

Motion to Compel Discovery

The NRC proposes to permit licensing boards to
convene conference calls to make oral rulings on motions
to compel discovery. SOC urges the NRC to reject this
proposal also, as being unnecessary. We can see no
reason why one party, usually an applicant, should be
permitted the opportunity to file lengthy or detailed
motions to compel discovery while an intervenor should
be placed in the position of arguing its case by phone
for an immediate decision by one or more board members.
In the context of the months or years over which a
hearing runs its course, allowing an additional couple
of weeks to issue a considered decision on all motions
submitted to the board will hardly have a significant
impact on the duration of the hearing process.

Service of Papers

Thu NRC's proposal to require in certain instances
service of papers by Express Mail ignores the fact that
certain intervenors are located in an area which does
not . provide Express Mail delivery. Unless the NRC can
guarantee that it will reform the practices and
procedures of the U.S. Postal Service, it should not
burden certain intervenors with a shortened response
period simply because they are located in an area not
served by Express Mail.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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SOC reiterates its belief that each of the proposed
amendments to the NRC's hearing pr.ocess is objectionable
and offensive to the very fundarentals of administrative
due process. Should any of these proposed amendments be
adopted, particularly the first three of those
amendments, SOC is convinced that they cou]3 not
withstand the inevitable legal challenges that will be
brought by intervenors throughout the country. It is
time the NRC devoted its resources to resolving
important questions of safety and to .:ompleting its
internal reviews so that the hearing process will begin,
rather than constantly bludgeoning intervenors with
impossible restrictions.

Very truly yo s,

hf ^

/

6C W
Stephen B. Latham
on Behalf of the
Shoreham Opponents Coalition

.
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e / 7
Dear Secretary, A cs / j g i

I am writing to expres' both shock and e recently

proposed rule limiting the contentions and interrogatories in
adjudicatory hearings. The Environmental Policy Center strongly
opposes the proposed rules.

With the accident at Three Mile Island still so close in all of our
lives, it is inconceivable that the NRC is moving so quickly to forget
the very important lessons that should have been learned. Certainly
you can remember as far back as the recommendations of your own
internal investigation into the accident at TMI. Both the President's
Kemeny Commission and your own Rogovin investigation called for
increased public participation, challenging you as a federal agency
to assist the public in meaningful participation. And now, just two
short years later, not only have those recommendations been carelessly
ignored, but the 1endul.m has swung to the furthest extreme in efforts
to silence the public's soncerns.

The proposed rule limiting the contentions of intervenors in unconscionable.
By imposing an impossible burden on the public, the rule would virtually
eliminate citizen's ability to effectively participate in the licensing
process. We urge you to wholeheartedly reject this proposed rule.

The opportunity is at hand for you to move forward, admitting the mistakes
and shortcomings of the past and incorporating the lessons of TMI into
policies which strengthen the integrity of the NRC. This proposed rule
is a very dangerous, giant step backward.

Sincerely,

Kei i Ke oe
Washington Representative
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C - 5711 Summerset Drive
ut.';.;T NW 3 y []% Alldland, 31tch. 48640

[ June 29,1989C?3ED 8'Jt.E_L,,J, -

pgfil;LM,y )%C)(% FB 303'R) % j - %,

(%. ,JUL091981 T |g %jg
~'

t ,,, , w*5**e g77 y gSecretary of the Commission
U.S. Nuclear Regulatory Commission \

,

C il-Q 3 gj'
C*

Y 3@fy p @ $%,g pWashing' ton, D. C. 20555
9 +1n.g ,.;Q.,

Dear Sir: 6 O'J
In response to the public notice on the modifications to the NRC hedit% d,[

prcen s and its rules of practice published in the Federal legister on SloM; t
June S,1981, I would like to make the following comments.

The rules appear to apply only to intervenors and not on other parties of a
licensing hearing. The presumption appears to be that it is citizens requesting
participation are the only ones burdening the record.

The NRC forgets that the citizens are deeply concerned because the welfare
of their familles, the safety of their homes is directly and profoundly affected
by the construction of a nuclear plant.

The SIldland n-plants are constructed within the city of Afidland with homes
and families within a few blocks of the n-plants, within a mile of downtown
AIain Street, and immedIately across from the huge chemical production facill-
ties of the Dow Chemical Co. where thousands of people work around the clock.

Given these kinds of risks, why should the citizens rights be more severely
restricted than those of any other party in a hearing.?

In the present soll settlement hearings now in progress at the SIldland n-plant
site, it has been the attorneys for Consumers Power Co, that have demanded the
right to depose a host of NRC staff people, while the NRC attorney has tried to
hold the number of depositions down. Consumers Power Co. attorneys also asked
for extensions of time on both discovery and interrogatories.

When timer are slack, a law firm hired by a utility can very well see an NRC
hearing as an ucellent vay to extend its work load at the expense of ratepayers
and taxpayers and blame the delays and burdensome record on intervenors. I
don't think your modified rules take this into account.

With no funds for either attorneys or expert witnesses, intervenors in this
case, and in many others, had not deposed anyone,and the number of documents
developed by them and serviced on parties has been minimal.

k4s 07
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Page Two ~
Secretary of the Commission
June 29,1981

In order to '.ntervene, a citizen already under present rules, has to estab-
lish the factual basis of his contentions in order to have them considered at all.
So this is not new.

However, to ask a citizen to include all the facts that he wants considered
with his contentions and to limit the citizen only to those facts in the hearing
itself takes a long step backwards from the rules of discovery developed through
Federal legal practice. It would severely limit cross-examination by citizens.

Often times the environmental Impact statement, safety analysis report and
other documents are not yet available when the notice of hearing is posted. This
greatly and unfairly limits the range of pertinent information that will be central
to developing the hear!.ng record.

A good case in point is again the Midland OL-OM hearing now in progress.

The staff has asked that any TMI-related contentions should be filed as soon
as possible and not wait for their SER which is due to come out in July,1982.
Judge Beckhofer has set a July 31,1981 date as the final date for filing TMI-
related contentions.

Since the Midland n-plants are B & W plants of the same design as the ill-
fated TMI-2, one would think s full and careful public review would be initiated
here by the NRC Itself, given the fact that there are known serious weaknesses
in the design and instrumentation of these B & W plants.

! Instead, the most restrictive and repressive course possible is being taken.
The new modified rules are clearly already being applied. And the Staff even

| " questions whether good cause could be demonstrated should an interveuor file
a TMI-related contention tomorrow". They have prejudged any TMI contention
a citizen might submit.

t The suggested modified rules also place an extraordinary burden of proof on
j the citizen whose resources are so much more limited than those of the applicant.

Thus the NRC's proposed rule modifications would make the hearing process
even further Imbalanced than it already Is.

|
These proposed modification of rules run contrary to the recommendations

j of both the Kemeny and Rogovin Reports, both of which recommended increased
'

citizen participation, including funding for intervenors.

Sincerely,

.-. _._.___ _

whrawyn1,

I
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t}Secretary of the Commission j g;' e m' ' ' . .

Nuclear Regulatory Commission ,M ' ''

Washington, D.C. 20555 .M D ~ ' *ird:~1 /$:: -

(A i :j:..:3 g

Attention: Docketing and Service Branch h/
'

Dear Sir / Madam:

Enclosed please find Comments of the Commonwealth of
Massachusetts to the Commission's proposed amendments to its
rules of procedure.

Very truly yours,

,fp
"

r _1
-

'

mo Ann Shotwell
,1 Assistant Attorney General , ,,9 gggve- Q1

-
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s 11 Environmental Protection Division- gQ
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UNITED STATES OF AMERICA

NUCLEAR REGULATORY COMMISSION

COMMENTS OF THE COMMONWEALTH
OF MAS 3ACHUSETTS ON PROPOSED

AMENDMENTS TO RULES OF PRACTICE

The Commission, in its efforts to expedite the conduct of

adjudicatory proceedings, has again proposed certain anendments

to its Rules of Practice. These proposed amendments would , at

a minimum, require potential intervenors in domestic licensing

proceedings to set forth the facts on which their contentions
are based, together with references to the sources and

documents upon which they will rely to establish the facts,

prior to engaging in discovery and as a condition to

participation in the proceeding. Under an alternative proposed

amendment, a contention would be rejected if the f acts asserted

were " legally insufficient to support the contention." These

latest proposed amendments would also limit the number of

interrogatories which could be served on any party, absent

special leave by the presiding officer, to 50 during the entire
course of a licensing proceeding.

The Commonwealth of Massachusetts believes that these
amendments, if adopted, will drastically reduce the quality of

NRC adjudicatory proceedings and decision-making. The

amendments as proposed are entirely inconsistent with the

Commission's primary obligation to protect public health and

safety.

. -_ -. . - - _ - - , -. , . . _ . - . - . - . - . . . - .--...- - .. -. -
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If passed, either of the p:oposed amendments to 10 C.F.R.

52.714 w ll ef fectively eliminate public participation in thei

licensing process. Intervenors seeking to represent the public

interest in licensing proceedings already face enormous

inequities as they have much less money and expertise available

to them than either the applicant or the Staff. For these

reasons, intervenors are often unable to garner their own

evidence with respect to the matters of concern to them and

must be content merely to cross-examine the applicant as to the

sufficiency of its evidence. Even then, however, intervenors

can and do play an important role in the licensing process, for

they often for:e the applicant to address significant safety

issues which might not otherwise receive sufficient attention.

Even when intervenors do have the resources to present

their own evidence, they are typically very dependent on the

discovery process as their means for obtaining that evidence.
!

i Unlike the Staff and applicants, intervenors are not engaged

full-time in the operation or regulation of nuclear

powerplants. Nor are they generally privy to the negotiations
,

|

which occur between Staff members and applicants prior to the

| issuance of the Staff review documents. Therefore, many of

the facts essential to an intervenor's case are, at the outset,

known only to the applicant and Staff. It is only through the

discovery process that intervenors cLn obtain the information

necessary to prepare and present their cases for consideration

by the licensing boards.

- . . ... - . .- . . . . . - . . . . . - _ - . - - -
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For these reasons, both proposed amendments to 52.714

impose an impossible burden on intervenors, especially since

they require an intervencr to make out its full case before the

Staff and applicant have even addressed the matter end before

engaging in discovery. To pass either proposed amendment would

be to eliminate the only means available to the public for

participating in licensing decisions.

This result would fly in the face of the findings of the

Commission's own Special Inquiry Group, established in the wake

of the Three Mile Island accident. In the "Rogovin Report"

that body observed that "[i]nsofar as the licensing process is

supposed to provide a publicly accessible forum for the

resolution of all safety issues relevnnt to the construction

and operation of a .,uclear plant, it is a sham." (TMI: A

Re port to the Commissioners and to the Public, NRC Special

Inquiry Group, Mitchell Rogovin, Director, Vol. I, at 139, D

April 5,1979) . The Report proceeds to criticze the Commission

for making decisions having significant impact on the level of

safety provided to the public with "little or no effective

input from the public," (Vol. I, at 142), calls for " increased

public involvement in the decision-making process ," (Vol. I, at

143) , not(s that intervenors "have made an important impact on

safety in some instances" (Vol. I, at 143-4 4) , and recommends

the reimbursement of intervenors' expenses and the development

of an Office of Public Counsel to involve the public more

effectively and at an earlier point in the licensing process.

_ _. _ _ . . __ _ __._. . . _ _ _ _ . _ . _ _ . _ . _ _ - . _ . _ . _ . _ _ - . _ . . __ _ . _ .
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The amendments the Commission now proposes , f ar f rom

fulfilling this mandate to increase public involvement in the

licensing process, will drastically reduce that involvement by

placing an impossible burden on parties seeking to intervene in

licensing proceedings on behelf of the public.

The intended meaning of the second alternative amendment

to S2.714 is far from clea , since no standard is set forth by

which the legal sufficiency of contentions will be assessed.

Certain language in the comments which preceded the proposed

amendments as issued suggests that the standard would be

whether the facts asserted in support of a contention are

sufficent to state a prima facie case. That standard would be

entirely inappropriate and inconsistent with both the

Commission's rules (10 C.F. R. 52.732) and the Administrative

Procedure Act (5 U.S.C. S S5 6 (d ) ) , for it is the applicant, and

not the intervenor, who has the burden of proof and must make

out a prima f acie case in a licensing proceeding.

The Commonwealth is also seriously disturbed by the

|
Commission's proposal to limit the number of all available

[ interrogatories to 50 per party per proceeding. On the basis
1

of its experience as an intervenor in a number of proceedings,

the Commonwealth suggests that the imposition of this limit

would greatly reduce the effectiveness of parties intervening

in such proceedings on behalf of the public and, in turn,

increase the risk that the public interest would not be served.

|

. . - . . . . . . ..- . - - - - . - - - -- -- - - . . . - - - - - - . . -
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As we explained above, intervenors, more than the other

parties to licensing proceedings, are highly dependent on the

discovery process. Limiting intervenors to 50 interrogatories

throughout an entire construction permit or operating license

proceeding raising many complex and highly technical issues is

tantamount to abrogating their discovery rights entirely.

Again, intervenors and the citizens they represent will be

effectively precluded from the decision-making process, since

they will f ace the impossible task of opposing a virtually

united front of Staff and applicant at the hearing with

inadequate information. The hearing will become a meaningless

exercise, rather than an opportunity for full and fair

consideration of opposing viewpoints, and public confidence in

the NRC will be eroded.

It is by no means clear that the limitation of discovery

in this manner would in any way serve the stated purpose of

expediting the licensing process. Unless the Commission is

willing to elimir ate public participation in the licensing

process altogether, it will be obliged to grant endless

continuances so that public intervenors can appropriately

respond to the highly technical information which they will now

be learning for the first time at the hearing stage.

Cross-examination will necessarily take much longer, since

information which would otherwise have been obtained at an

earlier point will now have to be elicited at the hearing

itself. Moreover, examination of witnesses will likely be far

., _ . __ _ _ _ __ _. - - - _ _ __ __
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less orderly, because new information revealed on

cross-examination will prompt the recall of prior witnesss.

It is ironic that the Commission would consider limiting

discovery rights in an ef fort to expedite the licensing process

since discovery, when properly used, can in f act substantially

reduce hearing time by narrowing the isoues and providing

simple techniques for producing evidence on points of agreement.

Conclusion

The Commonwealth believes that the proposed rule changes

discussed herein would, if adopted, reduce the quality of NRC

decision-making on important issues and thereby threaten the

public health and safety. The proposed amendments are

counterproductive to an efficient hearing process and

inconsistent with full and fair consideration of the complex

and critical issues involved in the licensing of nuclear

powerplants.

By: FRANCIS X. BELLOTTI
Attorney General

PAULA GOLD
Assistant Attorney General
Chief, Public Protection Bureau

STEPHEN M. LEONARD
Assista.it Attorney General
Chief, Environmental Protection Divisiol

- u%i '7 - w

do ANN SHOTWELL
Assistant Attorney General
Environmental Protection Division
Public Protection Bureau
Department of the Attorney General
One Ashburton Place, 19th Floor

gp f fp Boston, Massachusetts 02108
Dated: (617) 727-2265f f
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(% FR 30349) D iy!!?| 7 f~ ,v gs2r

h ['
bMr. Samuel J. Chilk, Secretary

U.S. Nuclear Regulatory Commission Q I ; t(, jT: f,I {% q
Q) CWashington, D.C. 20555

WAttention: Docketing and Service Branch vs
K cd@ma ,/

Comments on Proposal to Modify 10CFR Part 2;?'ules of PracticefrBSubject:
Domestic Licensing Proceedings: Modifications to/the NRC. g
Process W

Dear Mr. Chilic

Westinghouse Electric Corporation (Westinghouse) is filing these comments in
response to the Commission's request concerning proposed amendments to 10 CFR

Part 2 which would:

. . . require a person seeking intervention in formal NRC hearings to
set forth the facts on which the contentions are based and the
sources or documents used to establish those facts, limit the number
of interrogatories that a party may file on another party in an NRC
proceeding, and permit the boards to require oral answers to motions
to compel and service of documents by express mail. An alternative
formulation of the amendments would also require an increased
threshold showing in support of a contention as a prerequisite to
admission for hearing.

!

46 Fed. Reg. 30349 (June 8,1981).

Westinghouse continues to urge the Ce ~1 mission to expedite the conduct of its

adjudicatory proceedings and favors the Commission's stated intenticns in this
regard. Westinghouse believes that these proposed amendments dealing with
intervention in NRC proceedings do not go far enough toward whieving this end.

- Even if the proposed amendments are adopted, parties to NRC domestic licensing

fo0V@'s .

um . . ._...g Mt .mdy ..
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proceedings may still be forced to reittigate issues already settled in earlier
licensing proceedings before the Commission. Often, intervenors are permitted to j

raise the same issues' time and time again, either cktring the construction permit |

and operating license proceedings for the same production facility, or, more often,

in licensing proceedings involving similar facilities. Westinghouse again arges the

Commission to ad&ess this repetitive adjudicatory process. It is apparent that the

instant Commission proposals will not eliminate such groundless issen from the i

adjudicatory process. The Commission's proposals should be redrafted with a view ,

of excluding from the adjudicatory process those issues which already have been

subjected to the light of the adjudicatory process and have been adequately
resolved therein. Issues raised repeatedly, whether by the same or different party,

should no longer be allowed to be readjudicated in the NRC's licensing process.

Furthe, commerts regarding the four Commission proposals are as follows:

1. Intervention in NRC Proceedings

Under present practice, intervenor status is granted far too easily. We
believe that the present requirements of 10 CFR 2.714 are too easily abused

; because they allow an interested person to submit contentions without
material' facts necessary for adequate supporting bases, and thereby be
admitted as a party, whether or not such persons can go beyond the

;

contention and produce evidence of substance. We also believe that present

practice unjustifiably lengthens the licsasing ~ocess because it is only later
in the licensing process, peittaps at the hearing or in respcnse to a motion for

summary disposition and supporting affidavits that the weakness of the
contentions comes to light. We believe that the burden should not be on the

applicant or staff to show contentions to be baseless. Rather, the l;urden
should remain with the persons seeking to modify or deny,the license or
permit to show that there is some material issue and some factual basis to

|

support their contentions. We do not believe either option goes far enough
towards requiring that persons knowledgeable in the area submit facts to

support contentions. This shortcoming should be ad&essed by requiring a
prima facie showing, including supporting affidavits by a knowledgeable

person, before one is admitted as a party.

2
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Of the two alternatives propos2d by the Commission, Westinghouse favors j
'

adoption of Option B because it makes it c? ear that unless there are genuine

facts to support the contention, it will not be allowed. Westinghouse also
favors requiring supporting affidavits.

Option A, on tha other hand, appears to be only an ineffectual extention of
the admittedly inadequate present rules. These amendments would still allow

a contention to be based on material, published or otherwise, whether or not

the material itself or some othe; showing has any demonstrated relevance to

the application at issue. A is too weak. Option B or one more restrictive
should be adopted.

2. Limit on Interrogatories

For the reasons recited in the notice, Westinghouse favors the Commission's

proposal to limit the number of interrogatories one party may file on another,

with discretion in the Board to allow more interrogatories in the appropriate ;

circumstances.

3. Responses to Motions to Compel Discovery

Westinghouse favors the Commission's proposal to permit Licensing Boards to
,

order that responses to motions to compel discovery be made orally. We
would make two refinements in 10 CFR 2.730(h). First, while a party might

"

be ordered to respond orally, it should be given some advance notice, orally
or otherwise, of when the opportunity will be presented, so that it is not
forced to respond extemporaneously. Secondly, the responding party should
be required to redtsce the essential points of its respone to writing and to
serve it on all parties except in the case of a response made at a prehearing

conference, where a copy of the transcript pages containing the response

should be provided to all parties.

.
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4. Service

Westinghouse favors adoption of the Commission's proposal to permit
Licensing Boards to require service of documents by express mail in special

circumstances. bt the example given tr) the Commission (in those
procc3 dings where it appears that constmction of a facility may be complete

prior to completion of the operating license pmceedings) the expense
associated with delay of operation of a completed plant far exceed the.

expense of using express mail service.

We appreciate this opportunity to respond to the Commission's proposals to improve

the licensing process.

Very truly yours,

B.n
(A> w e =o

$~ . P. Rahe, Manager

Nuclear Safety Department

FXD/ RAW / keg

|
|
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.

co ited States Nuclear Regulatory Commission D- [
3,fhg" ington, D.C. p" g;s

9 U W ?h 1
l W

/[- h;} s j h :j "S OF PEOPLE OF THE STATE OF ILLINOIS
DMMENT /j g \C

" S'" "" " S" ""^ T' " """S

, .. -
The le of the State of Illinois, by its attorney, Tyronef

' Ni , Attorney General, opposes the propo3al by the Ulited

States Nuclear Regulatory Commission ("NRC") to modify certain

practice rules governing public participation in the NRC hearing

process, 10 C.F.k. Part 2. The proposed practice rules were set

forth in the notification by Samuel J. Chilk, Secretary of the NRC,

dated June 3, 1981.

I. Proposed Revisions of Rule 2.714 (b) : INTERVENTION.

Proposed Rule 2.714 (b) requires that, as a condition to admis-

sion as an intervenor, one plead all facts on which contentions

are based as well as the specific sources and documents by which

those facts will be proved. This proposal is objectionable be-

cause it is unconstitutional, because it violates the Atomic Energy

Act and the Administrative Procedure Act, because it is inconsis-

tent with other provisions of 10 C.I R. Part 2, and because it con-

s-itutes an unjustified and radical change in policy concerning

public participation in the hearing process. pp)

'50 t
l

A. The proposed rule applies only to intervenors and not to

the other parties in an NRC proceeding--i.e., the applicant and

the NRC Staff. The applicant would not be similarly required to

plead at the outset the facts and the evidence supporting its aopli-
cation, and the Staff would not be required to plead at the outset

1
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,

the facts and the evidence supporting its position on the applica-

tion. Nor would the applicant and Staff be required at any point

to plead the Cacts and evidence on which they will rely in response

to the intervenors' contentions. There is no basis in the Atomic

Energy Act, 42 U.S.C. S52011 et seq. ("AEA"), and the Administra-

tive Procedure Act, 5 U.S.C. SS101 et seq. ("APA"), for distin-.

! guishing between parties insofar as procedural requirements are

concerned. Indeed, the APA clear 11 contemplates that all parties
1

to a hearing wil2 be governed in the same manner and to the same

extent by the agency's published procedural rules. Moreover,

this attempt to place onerous procedural burdens on one category

of parties but not on others is arbitrary, unreasonable, and cap-

ricious and therefore raises serious questions under the Equal

Protection and Due Process Clauses of the United States Constitu-

tion.

i B. Requiring intervenors to establish their facts and evi-
J

|
dence before the other parties do is entirely impractical in view

i

i of the particular nature of anC proceedings. At the time supplemen-

tal intervention petitions are required to be filed, the important

i issues generally have not been framed by the applicant and NRC

Staff. The Staff's basic review documents--the Safety E /aluation

Report and Final Environmental Impact Statement--have not yet beeni

published and the applicant's documents--the Preliminary and Final
,

!

Safety Analysis Reports--have not been finalized (frequently, up

to two dczen substantial amendments are made to these documents be-

|

!
-2-

|
i
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fore the hearing is completed).* Thus, the NRC would have pro-

spective intervenors do the impossible--establish facts at a

point in the proceeding when facts are not known and rely on
documents and other evidence which, if they exist at all, are

in the sole possession of the other partier. Under the present

NRC rules, such documents and other evidence may be obtained in

discovery by intervenors who have been admitted to the prcreeding.

But under the proposed rule, would-be intervenors will be excluded

at the threshold and will never have the opportunity to make use

of discovery.

Thus, given the realities of the NRC hearing process, the

proposed intervention rule makes a mockery of the AEA's public

hearing requirement, 42 U.S.C. S2239. Furthermore, it raises ser-

ious Due Proce.ss questions. Under traditional notions of American

jurisprudence, one is normally entitled to litigade a matter before

an appropriate forum when there exists a good faith basis for be-

lieving that one has a right to some relief. By properly pleading

that right to relief, one initiates or becomes a party to a legal

proceeding and thereby activates the right to discover the other

parties' evidence. The AEA has created a forum for litigation of

particular matters and proceedings before that forum are, like

proceedings elsewhere, governed by the Due Process Clause. The

NRC's attempt to regulate the public's access to a congressionally-

*It should be noted that in license amendment proceedings and license
termination proceedings (see In the Matter of U.S. Ecology, Inc.
(Sheffield, Illinois Low Level Radioactive Waste Disposal Site),
Docket No. 27-39), the applicant is not required to submit any par-
ticular documents, thus leaving intervenors no other recourse than
the discovery process to learn about facts and documents in the
applicant's* control.

-3-
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created forum so as to effectively deny access not only takes away

rights that Congress has created but also violates the Due Process

Clause.,

C. The NRC justifies proposed Rule 2.714 (b) on the ground'

thsc it will more directly relate the Commission's intervention

rules to the " fact-oriented" character of NRC hearings. (Query:

when are evidentiary hearings not " fact-oriented"?). This will be

achieved by giving the applicant and Staff "early notice of an
intervenor's case so as to afford opportunity for an early motion

for summary disposition." (Supplementary Information, page 3)

The NRC's professed concern with notice is needless, because
,

notice to the applicant and Staff of intervenors' factual asser-

tions is adequately afforded under current practice which requires'

that intervenors set forth the basis of each contention with rea-
sonable specificity. 10 C.F.R. 5 2. 714 (b) . This rule has always

been interpreted by the NRC to require a specific showing of a
basis in fact for each contention for which admission is sought.

1

l Se2 Offshore Power Systems, LBP-77-48, 6 NRC 249, 251 (1977), and

Tennessee Valley Authority, LBP-76-10, 3 NRC 209, 212 (1976). While,

i as the NRC correctly notes, a petitioner is currently "under no

obligation to demonstrate the existence of some factual support for
a contention," notice of the issue and the factual basis therefor

! must be given. (Supplementary Information, page 5; emphasis added)

As for " notice" of the evidentiary basis of a fact put in

issue by a contention, such notice is pro.,.ded by the discovery pro-

The purpose of discovery in NRC proceedings is no differentcesa.
,

-4-
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from the purpose of discovery in other legal proceedings: to

! notify the parties about the evidence on which each will rely

in support of his position. Proposed Rule 2.714(b) reflects

a confusion of the purpose of an intervention petition with
;

the purpose of discovery.

D. Under the APA, 5 U.S.C. S556 (d) ,and under the NRC's own

rules, 10 C.F.R. 52.732, the applicant has the burden of proof.

See Tennessee Valley Authority (Hartsville Naclear Plant), ALAB-

463, 7 NRC 341, 356, 360 (1978), and Union Electric Co. (Calloway

Nuclear Plant), ALAB-348, 4 NRC 225, 227-31, 233 (1976). This

means that intervenors need not present an affirmative case
1

opposing the application but may instead defeat it solely by

means of cross-examination. The ability of intervenors to cross-

examine is particularly important in NRC proceedings, given the

typical disparity in resources between applicant and Staff on the

one hand and intervenors on the other. Proposed Rule 2.714 (b) not

only makes it extremely more difficult for an intervenor to enter

an NRC proceeding so as to subsequently exercise his right to

cross-examine the other parties, but it also, by requiring an

eviden2iary showing in support of contentions, obligates inter-

venors to present an affirmative case. Such a requirement violates

the APA and is inconsistent with the NRC's own burden of proof

rules.

E. While the text of proposed Rule 2.714 (b) does not include

any such provision, the Supplementary Information states at page 7

-5-
1
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that upon a showing of " good cause" an intervenor "would not be

limited to the facts, sources, and references identified in his

supplement". " Good cause" is not defined in the Supplementary

Information, although an example is given: " newly discovered

facts, sources, or references not reasonably available when the

contention was admitted." (Page 7) The concept of " reasonably

available" is no less vague than that of " good cause." Is the

information provided by a consultant hired subsequent to rulings

on contentions inadmissible because it was " reasonably available"

at the time the supplemental petition was filed? After all, the

consultant was, presumably, alive at that time. But at the time

supplemental petitions were filed the intervenor may have been

unacquainted with the consultant or the consultant may not have

been sufficiently familiar with the issue to render an opinion.

The Supplementary Information does not suggest whether or not in

such situations the consultant's testimony would b2 admissible at

the hearing.

Also, should the NRC adopt proposed Rule 2.714 (b) and

! include a good cause provision, additional not fewer delays in

the hearing process will result. For intervenors will surely file

numerous motions to add contentions and sources based on informa-
.

|

tion acquired in discovery or in the applicants' and Staff's docu-
ments and from consultants; applicants and Staff will surely respond

to those motions; and licensing boards will be obliged to consider

the motions and responses and issue appropriate orders.

F. The alternative proposed Rule 2.714 (b) (" Option B") provides

-6-
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I that a contention shall not be admitted until the licensing board

determines that it demonstrates "a genuine issue of material fact."

In making this determination board members "may use their technical

! knowledge to judge the merit of the contention." (supplementary

Information, page 8) Option B is objectionable for all the rea-i

|

! sons stated above. It is additionally objectionable on constitu-
i

tional grounds in that it does not establish any standards governing
,

!

j board decisions on what constitutes a " genuine" issue and a " material"

fact. Furthermore, allowing the fact-finder to dismiss contentions

| on the merits before discovery begins could entirely deny the public

; of the right to a hearing created by the AEA and defined and

,
governed by the APA.* Finally, constitutional and statutory pro-

!

blems aside, Option B is objectionable because it will further de-:

lay the course of proceedings: a licensing board will first make
!

an evaluation of the merits of an intervention petition before the
;

|

]
applicant and Staff exercise their right to move for summary dis-

position, thus adding a step to the pre-hearing procedure.

G. Both versions of proposed Rule 2.714 (b) run counter to the

recommendations of the Kemeny Commission and the NRC's Special In-
i

quiry Group following the accident at TMI-2 that public scrutiny

of the NRC and the industry be strengthened through i liberalized
,

and more meaningful public hearing process. Not only has the NRC

failed to implement those recommendations but it is now proposing,

,

t

: *"A party is entitled to present his case or defense by oral or
documentary evidence, to submit rebuttal evidence, and to conduct'

such cross-examination as may be required for a full and true dis-
closure of the facts." 5 U.S.C. S556 (d) .

4

-7-
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ironically to create even greater obstacles to public participa-,

tion than existed prior.to TMI. These proposals are of particular

! concern to the State of Illinois because state and local governmen-

tal involvement in the siting and operation of NRC-licensed facili-

ties and in the use of NRC-licensed materials is already severely

restricted by the so-called preemption provisions of the AEA. The

effect of the proposed rule changes would be to also limit state

I and local involvement before the agency allegedly having primary

jurisdiction by undercutting the NRC hearing process.

H. The NRC recentJy expressed its concern that agency reviews
! I

{
of operating license applications are behind schedule.

;

Historically, NRC operating license reviews
j have been completed and the license issued by

the time the nuclear plant is ready to operate.
Now, for the first time.the hearings on a number;
of operating license applicants may not be con-

;

|
cluded before construction is completed. This

!.

situation is a consequence of the Three Mile
Island (TMI) accident, which required a reexam-
ination of the entire regulatory structure.
After TMI, for over a year and a half, the Com-
mission's attention and resources were focused

| on plants which were already licensed to oper-
| ate and on the preparation of an action plan
^ which specified changes necessary for reactors

as a result of the accident.

46 F.R. 28534, May 27, 1981. The NRC went on to urge that licensing

proceedings be expedited to avoid further delays and to ensure that
!

operating license proceedings are completed by the time plants are ;

ready to go on-line.
4

The proposed revisions to the NRC's intervention rule are appar-

ently one such means of expediting licensing proceedings. As such,'

-8-
4
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the proposals are an irrational and counterproductive response to

the adm:.nistrative delays occasioned by TMI. By drastically

limiting public participation in the hearing process the NRC will

indeed " expedite" the hearing process--by making the r,ublic pay
for the failure of the NRC and the industry to safely and reliably

operate nuclear generating facilities. Surely "the public interest

in efficient resolution of nuclear plant licensing issues" (Supple-

mentary Information, page 3) does not require less public partici-

pation in hearings; the Rogovin and Kemeny Commission reports in-

dicate that it requires just the opposite.

II. Proposed Addition of Rule 2.740(c): INTERROGATORIES TO PARTIES.

The NRC proposes to limit to 50 the number of interrogatories

any party may propound to another party during the course of a pro-
i ceeding unless leave to propound more is granted by the licensing

board. The People of the State of Illinois object to this proposal,

first, because it is arbitrary. It does not take account of the

number of contentions or of the varying complexity of the issues they

may raise. Second, if there is concern about strains on the resources

of parties, the NRC should keep in mind that interrogatories are the

least expensive form of disccvery available. Information in the pos-

session of other parties which may not be obtained by use of inter-

rogatories will have to be discovered through depositions, which place

a vastly greater burden on the financial resources of all parties to
i

the proceeding. Third, licensing boards already have the ability to

control strains on resources by limiting the time during which dis-

covery may be pursued and by entering protective orders to avoid undue

i

_9_
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burden or expense. Because there is no obvious relationship between

the number of interrogatories propounded and the time it takes a

party to answer them, the NRC may by limiting interrogatories ser-

iously prejudice a party's ability to prove his case without substan-

tially enhancing the boards' existing power to control the course of

litigation.

III. Proposed Addition of Rule 2.730(h): MOTIONS TO COMPEL DISCOVERY.

Proposed Rule 2.730 (h) allows licensing boards at their discre-

tion to order that answers to motions to compel discovery be given

orally during a telephone conference rather than in writing. This

proposal is objectionable because it will prevent the answering party

from making a record of his answers. Without a record, his ability

to subsequently appeal an unfavorable board ruling might be adversely

affected.

Respectfully submitted,

TYRONE C. FAHNER
Attorney General
State of filinois

I *

BY:
ANNE RAPKLI
Assistant Attorney General

Of Counsel:

KEN ANSPACH
NANCY BENNETT
MARY JO MURRAY
PHILIP WILLMAN
Assistant Attorneys General
Environmental Control Division
188 W. Randolph Street, Suite 2315
Chicago, Illinois 60601
[312] 793-2491
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CERTIFICATE OF SERVICE

I, ANNE RAPK.TM, Assistant Attorney General, certify that I

filed a coo' of the foregoing Comments Of People Of The State Of

Illinois Opposing Proposed Practice Rules with Samuel J. Chilk by

mailing same to him at the United States Nuclear Regulatary Com-

mission, in a first class postage paid envelope, by U.S. mail,;

this 29th day of June 1981.'

_

.

UWNB RAPKIN
,

I
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Secretary of the Commission 9 ccmssm -

22 C!OS.NU.S. Nuclear Regulatory Commission b '

%. W iij ". f " " , ,Washington, D.C. 20555
W md .V#

Attention: Docketing and Service / /,j ; g ;6

Dear Sirs:

These comments are submitted on behalf of Commonwealth
Edison Company in respect of the proposed modifications to the
NRC hearing process published in the Federal Register on
June 8, ''81 (46 Fed. Reg. 30349). Commonwealth Edison holds
operating licenses for seven nuclear reactors, construction
permits for six additional nuclear units, and is an applicant
in an early site review proceeding. The Company has extensive
experience in NRC licensing proceedings, including participation
in seven contested proceedings in the last three years.

Conmonwealth Edison applauds the NRC's recognition
that expedited conduct of its adjudicatory proceedings is in
the public interest. The Company strongly agrees that every
effort should be made to improve the efficiency of the
licensing process. However, Commonwealth Edisort believes
thit the amendments set forth in the proposed ;ule in some
respects go farther than is necessary to secure prompt
adjudication. It is clearly permissible and desirable to
require, as the first alternative does, tha+ che basis for a
contention must include some alleged facts ehich, if proven,
would support the contention. This, of course, is implicit
in the Commission's existing basis requirement which has
been upheld in the Federal Courts. See BPI v. AEC, 502

F.2d 424 (1974). In Commonwealth Edison's view the proposed
rule goes too far in limiting intervenors to proving only the
facts alleged in their contentions. This is because at the
time contentions are filed, intervenors have usually not had
the opportunity to conduct discovery or to review the Staff's
safety evaluation and environmental impact statement or
appraisal. If a genuine issue appropriate for adjudication
exists, an intervenor should have a reasonable opportunity
to develop the facts in support of its position.

Acknow:cd--d by ,_ .) h,, yd
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June 29, 1981 Page Two

The second alternative in the proposed ruir would
require an intervenor to establish at the outset through the
submission of documents and other information that "a genuine
issue of material fact" exists. In making this determination,
Licensing Boards would be allowed to use their technical
knowledge. Further, the facts submitted in support of a
contention would have to be sufficient to raise a prima
facie case. Thus, the second alternative for admissibility
of contentions resembles the standard for summary disposition,
Clearly the technical members of Licensing Boards ought to
be able to bring to bear their professional knowledge and
judgment in ruling on the adequacy of proferred bases. We
also think it is obvious that the technical merit of a proposed
contention should not be wholly irrelevant in determining
whether to admit the issue into controversy. It is simply
unreasonable to waste resources litigating frivolous con-
tentions. But the second alternative seems counter-productive.
This is because it would encourage arcane arguments about
the materiality of facts with respect to the contentions they
are meant to support, whereas attention should rather be given
to the materiality and merit of the contentions themselves
with respect to the subject matter of the proceeding.

Commonwealth Edison believes that there is an easier
standard for admitting contentions than whether "a genuine
issue of material fact" exists. The issue should be whether
the bases given for the contention, if true, would support
the contention and whether the contention itself is material
to the subject matter of the proceeding.

The Commission should reverse the Appeal Board's
decision in Houston Lighting and Power Company (Allens Creek
Nuclear Generating Station, Unit 1), ALAB 590, 11 NRC 542
(1980), insofar as that decision holds that no inquiry may
ever be made into the merits of a contention in determining
its admissibility. Licensing Boards ought to be allowed to
examine the proferred bases for a contention for the limited
purpose of determining whether, if the bases are true, they
support the contention. In making this judgment Licensing
Boards should be authorized to rely on their technical expertise.

Commonwealth Edison supports the proposed amendments
to the Rules of Practice permitting the Boards to require oral
answers to motions to compel, and allowing service by Express
Mail. The Company can only support the rule limiting the

_ _ _ _. . _. . ,__ _ _. .. __ _ . . . _.. . _ . _ _ . _ _ .
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Commonwealth Edison Company7 g

June 29, 1981 Page Three

number of interrogatories to fifty, subject to exceptions
for good cause , if effective measures are taken to ensure
that only contentions meeting the basis and specificity
rules of the Commission's regulations are admitted. This is
because Licensing Boards too often admit contentions which
are so deficient that applicants have little idea what the
issues are that they must address to prove their case. This

,

forces applicants to conduct more extensive discovery than
would otherwise be necessary. In Commonwealth Edison's views,
reducing the burden of discovery on all parties is a worth-
while objective, but this can only be accomplished if the
Boards take the trouble to define more carefully at the
outset the issues to be litigated.

Finally, Commonwealth Edison wishes to emphasize
that no matter what technical amendments are made to 10 CFR
Part 2, they will accomplish nothing unless the Licensing
Boards are instructed to enforce those rules, and indeed to
perform all their duties in such a fashion that undue delay
does not result. In our experience, Licensing Boards have
been reluctant to enforce the requirements of the Rules of
Practice in ruling on contentions, even when the regulation
and the case law are clear. Since the Rules of Practice forbid
interlocutory appeals, there usually is no remedy in such
situations available to applicants or the Staff. It seems
clear that the admission of contentions is an extremely
important step in licensing proceedings which ought to be
subjected to greater supervision by the Appeal Board and by
the Commission. It is not sufficient simply to wait for the
decisions which are the end product of the hearing process,
if expediting the licensing process is to be achieved.

Commonwealth Editon appreciates the opportunity to
submit these comments.

Respectfully submitted,

.
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Qf4g( h *. ,Secretary of the Commission . . ,

U. S. Nuclear Regulatory Commisflon - *- a

' , cg~, g,, g,
Washington, D.C. 20555 s. . m ,

% ; L :n. .?~Q',Wy '+
Attention: Docketing and Service BrancT f, g

%
s "s| 'aRE: Rulemaking Proposal -- 10 C.F.R. Part 2, "

" Rules of Practice for Domestic Licensing
Proceedings; Modifications to the NRC
Hearing Process" (46 Fed. Reg. 30349)

Dear Sir:

These comments are submitted on behalf of Public
Service Company of Oklahoma ("PSO") in response to the
subject rulemaking proposal. PSO has an application pending
before NRC for the construction of Black Fox Station (Docket
Nos. STN 50-556 and 557) which consists of two 1150 MWe
boiling water reactors to be located near Tulsa, Oklahoma.
Although the hearing record in this proceeding was closed on
February 28, 1979, the record was subsequently reopened by

|
the Licensing Board on October 25, 1979, for the purpose of
taking evidence on the lessons learned from the TMI-2 accident
as they may apply to the Black Fox construction permit

,

| proceeding. However, no prcgress in the proceeding has
occurred because of NRC's failure to identify the post-TMI'

licensing requirements that would be applied to pending
construction permit applications. A majority of the NRC
Commissioners ware unwilling to approve on May 27, 1981, the
recommendation of the liRC Staff to promulgate a rule for
near-term construction permit applicants that would have
established the post-TMI licensing requirements for near-

,

| term construction permit applications. Instead, PSO is
I awaiting action by the NRC Staff which would at least

identify these requirements as the Staff's licensing posi-
tion. PSO assumes the Staff, in fact, will take this action,
and thereafter the hearing process in the Black Fox docket
will begin to function once again. Consequently, PSO is

f0h
6i j

. ::e.:..:ep. c::e .7;.k8l..mC%
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vitally interested in measures such as the subject rule-
making proposal that would, should the day ever arrive when
the NRC as an agency decides to proceed with the issuance of
construction permits, reduce the delay in the issuance of
such licenses for nuclear power reactors.

The proposed rule, if enacted, would amend the
NRC's Rules of Practice in 10 C.F.R. Part 2 to (i) increase
the quality and quantity of information required to satisfy
the NRC's threshhold for admitting contentions in contested
cases, (ii) limit the number of interrogatories that might
be filed against a party, and (iii) authorize licensing
boards to require oral answers to motions to compel and
service by express mail. The proposal concerning the ad-
missibility of contentions is the most significant, and it
will be discussed first.

PSO strongly favors strengthening the process
whereby atomic safety and licensing boards determine the
admissibility of contentions in licensing proceedings.
However, for the reasons explained below, neither the pro-
posed rule nor the alternative should be adopted to achieve
this objective. Instead, PSO urges that the existing system
be maintained and, in addition that the Commission supple-,

ment its recent " Statement of Policy on Conduct of Licensing
Proceedings" (46 Fed. Reg. 2 8 5 3 3, May 27, 1981) to include
specific instructions to licensing boards on the application
of the present " basis" standard in 10 C.F.R. S 2.714(b) for

| the admission of contentions.

The NRC and its predecessor, the U.S. Atomic
Energy Commission ("AEC"), have been struggling with the

| legal standard for determining the admissibility of conten-
tions under 10 C.F.R. S 2.714 for at least the past nine

: years. An entirely satisfactory standard has never been
! achieved. Section 2.714 should require contentions to be

stated with sufficient particularity to identify and narrow
the issues being placed into controversy by members of the

I public. This is necessary to provide applicants and licen-
,

sees, the parties with the burden of going forward, as well
as the ultimate burden of proof, witu a reasonable under-

| standing of the issues and opportunity to develop responsive
j testimony. Thus, more than unsupported and conclusory

allegations should be required. How much more is the

,
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question. Clearly, in the absence of discovery, a provision
requiring the public to support or " prove" their contentions
with uncontrovertible and substantive facts as a precondi-
tion of attaining party status would contravene all norms of
administrative due process. The rulemaking path between
these two extremes has proven to be difficult and in many
respects unrewarding.

Section 2.714, prior to mid-1972, required that a
petition to intervene include an affidavit which would
identify "the specific aspect or aspects of the subject
matter of the proceeding as to which [an intervenor] wishes

to intervene and [ set] forth with particularity the matters /on which [an intervenor] relies to support [the] petition."1
(Emphasis added.) The test for the admissibility of conten-
tions under this version of Section 2.714 became known as
the " specificity" standard.

Experience under the " specificity" standard was
generally an unhappy one. Licensing boards were continually
called upon to decide whether contentions were sufficiently
specific and particular. Prospective intervenors were often
afforded two or three opportunities to make their contentions
more specific and particular, thereby unduly delaying the
hearing process. It was not unusual to spend four to six
months on the process of identifying and admitting con-
tentions. In addition, licensing boards tended to give
prospective intervenors the benefit of the doubt on close
questions involving the application of the " specificity"
test. Thus, a practice developed of admitting rather than
rejecting borderline contentions.

Applicants complained that licensing boards were
causing undue delay to the licensing process by failing to
render timely decisions on the admissibility of contentions
and by not enforcing the " specificity" standard. Members of
the public complained that too much was being required,
i.e., specificity and particularization were impossible
without first obtaining the benefits of discovery and more

1/ See, e.g., 37 Fed. Reg. 9331, 9335 (May 9, 1972).
l

. . . . . _ _ . . _ . .. . . -. .. .



- _ __ _ _ _ _ - _ _ _ _ _ _ _ . _ _ _ _ _

. .

Secretary of the Commission'

July 8, 1981
Page Four

time to review PSAR's and FS AR's.S! Licensing boards were
also frustrated by what was perceived to be an unworkable
and totally subjective legal standard for the admissibility
of contentions.

On July 28, 1972, AEC amended Section 2.714, as
part of a comprehensive revision to 10 C.F.R. Part 2, to
provide that tlie supporting affidavit, in addition to iden-
tifying the specific contentions, should include, "with
particularity . . . the basis" for each and every contention.3/
The addition of the requirement for " basis" was clearly
intended to stress the need and the requirement for the
assertion by would-be intervenors of some " factual" informa-
tion in order to properly pinpoint the focus and thereby
narrow the scope of their contentions.

The intensity of complaints from would-be inter-
venors increased with the advent of the " basis" legal
standard because, in their view, the level of factual detail
required by the " basis" test could only be satisfied by an
adequate opportunity to obtain discovery and to review
PSAR's and FSAR's prior to filing contentions. The latter
complaint was silenced in 1978, when NRC amended Section
2.714 to delete the requirement for filing contentions with
the petition to intervene and to require, instead, that

contentions pe filed 15 days prior to the first prehearingconference.4 The " basis" legal standard was retained;
however, interested members of the public now were afforded
90 days before the deadline for filing contentions to review
PSAR's and FSAR's and any other related information that
might be available at NRC public documents rooms.

The present version of Section 2.714 remains, in
pertinent part, unchanged from the 1978 amendment. The

2/ Generally, PSAR's and FSAR's represented the only in-
formation available upon which the public might refer
to draft contentions and, in most cases, these documents
were available publicly for only about 30 days before
the deadline for filing contentions.

3/ 37 Fed. Reg. 15127.

4/ 43 Fed. Reg. 17 798 (April 26, 1978).

_ - _ - _ - _ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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" basis" legal standard as interpreted by atomic safety and
licensing appeal boards has generally worked better than the

predecessor " specificity" legal stggdard. However, as the
recent furor over the Allens Creek ' case attests, dis-
satisfaction still persists. Nevertheless, the exercise of
establishing contentions has become much less vexatious and,
more importantly, licensing proceedings are no longer being
stalled, as they were in 1970-1972, by protracted wrangling
over the admissibility of contentions.

Critics of the " basis" standard stress that it
does not permit, at the time contentions are first raised,
the ready disposal of contentions which common sense or
indisputable and readily available information indicate lack
merit. Numerous appeal boards have ruled that lower tribunals
may not determine the merits of any factual allegations

phase of the case._gpions during the contentions'
contained in conte development

Thus, licensing boards may not use
their expertise at the initial pleading stage of the pro-
ceeding to weed out frivolous contentions. The merits of
the contentions can only be determined, after discovery,
through either summary disposition or evidentiary presenta-
tion.

The alternate to the proposed rule would clearly
satisfy this criticism. Licensing boards would be permitted,
at the time contentions were first offered, "to judge the
merits of the contentions as to whether genuine issues of
material fact exist." Any contention that failed to measure
up would be rejected, and it would not be the subject of a
hearing. This proposal undoubtedly would exclude frivolous

I contentions from a licensing proceeding. Unfortunately, it
is not legally supportable. It simply requires too much'

evidence too soon in the proceeding and, if adopted, would
contravene the administrative due process tenets of the
Administrative Procedures Act of 1949 and the attendant case

! law.

l
.

l
i

5/ See fn. 7.
j

|

| 6/ See, e.g., f.ississippi Power & Light Company (Grand Gulf
| Nuclear Station, Units 1 and 2), AL AB-13 0, 6 AEC 423 (1973).
1

. - , -- . . - - , _ . . - - - . - - - _ . - .
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Legal objections to the alternate could be removed
if NRC regulations were revised to permit a limited period
of discovery before would-be intervenors were required to
specify their contenticns. In this circumstance, an ample
opportunity would haves been provided to ferret out " facts"
to support each contention, including " references to the
specific sources and documents" relied upon. Indeed, then
it could be expected that factual allegations be of suffi-
cient weight and substance to " demonstrate that there is a
genuine issue of material fact to be heard." Absent a
change in the regulations governing the conduct of discovery
in NRC proceedings, the alternate to the proposed rule
should not be adopted.

The proposed rule would not change the " basis"
legal standard. Instead, the proposal would unequivocally
establish an understanding that the basis for a contention
must include "a concise statement of the facts together. . .

with references to the specific sources and documents"
relied upon. The merits of the proferred facts and refer-
ences, as under the present regulation, would be determined
at the summary disposition or evidentiary phase of the
licensing proceeding. However, the' proposed rule would
overr le a longstanding but troublesome series of appeal
board rulings that members of the public are under no obli-
gation to demonstrate the existence of some factual support
for a contenti as a precondition to its acceptance under
Section 2.714._g , Thus, the rulemaking proposal at firstj

t

7/ See e.g., Houston Lighting & Power Company (Allens
Creek Nuclear Generating Station, Unit 1), ALAB-590, 11

|
| NRC 542 (1980). The appeal boards interpret " basis" to

mean a statement of reasons which they dif ferentiate
from facts. Id. at 548. It seems obvious that the

| term " basis" was intended to require factual support
for contentions. 37 Fed. Reg. 15127, 15128 (July 28,

1972). Although the merits of the alleged facts should
l

not be determined in the absence of any discovery, the
" basis" test does require statements in support of con-!

| tentions, such as those set forth in the Allens Creek
biomass contention, that are recognizable as factual
allegations. It is not enough, for example, to aver,

|
|

- ._ . . . . . _ _ _ _ _ _ . - . -_ - _ ..__ ._ _ ___ , _ _ -_ - _ __ __
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view appears to provide a reasonable basis for strengthening
the contentions' test. However, there are several dis-
quieting aspects of the proposal that warrant its rejection.

First, the Statement of Considerations states that
the proposed rule "would permit the staff or applicant to
seek and the presiding NRC official to compel a more specificr

or definite statement" of the contention. We assume, by
this language, that NRC intends to adopt the federal court
practice under Rule 12 of the Federal Rules of Civil Proce-
dure whereby motions for more particular statements with
respect to complaints and other pleadings are permitted.
Such motions usually contribute nothing but delay to the
proceeding, and the objective of a more particularized
pleading is seldom realized. PSO opposes any attempt to in-
troduce this process into NRC practice. Such an initiative
would turn the clock back to 1970-1972 when contentions'
development was a principal reason for hearing delays.

Second, a real danger exists that the proposal, if
enacted as a regulation, could be misinterpreted and zealously
applied to the point where the standard for admissibility of
contentions will reach the level commanded by the alternate
to the proposed rule. In other words, the effect of the
emphasis placed by the Commission on requiring more factual
support for contentions could result in the application of
an impermissible legal standard. Lest this comment be mis-
understood as unduly altruistic, the point is stressed out of
a recognition that no interest, including that of license
applicants and holders, is served by improvident rulemaking.
This concern is underscored by the notion in the Statement
of Considerations that the burden of establishing good cause

without elaboration, that " local public safety officials
were not prepared to deal with the emergency situation
which might result in the event of a traffic accident
involving the vehicle carrying spent fuel between
facilities." The appeal board in McGuire erred in
finding that this contention met the " basis" test. Id.

at 549, n. 10. A further averment was needed which
would indicate the prospective intervenor's view of the
manner in which officials were unprepared, e.g., lack
of qualified and experienced personnel, thereby providing
some assertion of " basis" for the general allegation of
unpreparedness.

- --. .- -- - . - - . _ - - - - - . . . ._. . - ~ - . . _ . --
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should be placed on intervenors before they would be per-
mitted "to seek or establish facts or rely on sources as to
which notice was not given when the contention was admitted."
Again, such a limitation without first providing the oppor-
tunity for discovery offenda concepts of fairness and due
process. Although the quoted language is not part of the
proposed revision to Section 2.714, it certainly conveys a
questionable signal as to the proper interpretation to be
given to the proposed regulation.

There is no doubt that clarification is needed
with respect to the proper application of the " basis" test.;

However, such clarification would be accomplished better by
policy statement. The Commission could supplement the
Statement of Policy issued on May 27, 1981, to include
interpretive guidance on the proper meaning of " basis. "
Indeed, the use of the language of the proposed rule would
be appropriate. The troublesome appeal board decisions
referred to above would be overturned. More importantly,
however, the use of a policy statement would clearly indi-
cate that the basic thrust of the existing regulation is
unchanged, and the adverse aspects of the proposed regula-
tion would be avoided. Finally, a policy statement seems
particularly appropriate when, as in this case, guidance is
being provided on largely a judgmental decision. Such
guidance, whether in the form of a regulation or policy
statement, will not be the panecea. For when all the brief s
are received and arguments made, the final outcome rests
with judgment of the arbiter, a judgment that must, on the
circumstances of a particular case, determine the adequacy
of " facts" and " references" offered in support of conten-
tions. PSO submits a policy statement fosters this process
better than a regulation.

PSO supports the remaining elements of the pro-
posed rulemaking. The proposal to limit the number of
interrogatories to 50, absent a showing of good cause justi-
fying a larger number, is consistent with the practice
employed by various federal district courts. A memorandum
entitled, " Limitation on the Number of Interrogatories in
Federal District Court," provides a review of the various
approaches taken by the district courts to limit the number

. _- _ . - - ._- . _ . _ _ . ..___- .-- , , ,. -- .



. . . - -. _ .- - .. ._. -__ . . _ .

. .

.

Secretary of the Commission
July 8, 1981
Page Nine

i

of interrogatories. The practice apparently has been suc-
cessful in reducing abuse of the discovery process, and its
adoption by NRC should also prove beneficial.

Sincerely,

b b
Josep llo
Counsel for Public Service

! Company of Oklahoma

Enclosure
JG/pm

1
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MEMORANDUM

TO: Joseph Gallo

FROM: Morgan Scudi .

DATE: July 1, 1981

RE: Limitations on the Number of Interrogatories
in Federal District Court

Several federal district courts have rules that

limit the number of interrogatories that may be filed with-

out special court permission. Generally this is done under

Rule 83 of the Federal Rules of Civil Procedure, which

grants district courts rulemaking authority over their

practice. Fed.R.Civ.P. 83. At least eighteen federal

district courts have such rules, and in addition, at least

five district creurts limit the number of interrogatories by

L a standing order or by instruction from a particular judge.

Federal Rules on the
Number of Interrogatories

Prior to the 1946 amendment of Rule 33 of the!

l

i Federal Rules of Civil Procedure, several courts had fixed

,

a more or less arbitrary limit on the number of inter-
1

rogatories which could be served in an action. (1970] Fed.

Civil Prac. ( ) S 33.05. This practice was ended by the

the amended Rule 33 of 1946, which provided that "the number

1

. .. . .- - . . - - . - . . , . _ . . _ . . -_. - - -. - -- .-
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of interrogatories or sets of interrogatories to be served

is not limited except as justice requires to protect the

party from annoyance, expense, embarrassment, or oppiession."-

Id.; Fed.R.Civ.P. 33 (1946).

The present Rule 33, adopted in 1970, does not

mention the number of interrogatcries; hcwever, Rule 26

states, " Parties may obtain discovery by ... written inter-

rogatories ... [and] the frequency of use of (this method] is

not limited." Fed.R.Civ.P. 26(a). Thus, Rule 33 currently

allows large numbers of interrogatories and with them the

possibility for abuse.

One proposed amendment to Rule 33(a) would have added

the following sentence:

A district court may by action
.of a majority of the judges
thereof limit the number of
interrogatories that may be used
by a party.

R. FIELD, B.KAPLAN, & K. CLEMENT, MATERIALS ON CIVIL PROCEDURE,

at 12 (Supp. 1979).1/ This proposal would have formalized

what several federal dietrict courts already do by local

rule. In fact, the language of the proposed amendment
;

mimics ' hat of Rule 83 which allows district courts to makec

local rules of practice. Fed.R.Civ.P. 83; Appendix B.

1/ This proposed amendment was not adopted.

, .. - . . . . . . .. - - . - . - . , . . - - . . _ _ , . _ . - . - - - . . ._.- - .- . . - - . ,
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Federal Local Court Rules Limiting
The Number of Interrogatories

The present use of interrogatories as authorized

by Rule 33 has been linked to discovery abuse. Cohen, A

Survey of Local Rules and Practices in View of Proposed

Changes to the Federal Rules, 63 Minn. L.R. 253, at 271-272

(1979). Many district courts have responded to this abuse

of discovery by enacting maximum limits on the number of

interrogatories that may be filed without special court

permission. Id[. at 27 6-2 77. Cohen, in her article on local

discovery rules, cites Rule 83 as the basis for these local

limiting the number of interrogatories,2/ but then goesrules

on to state: "As Rule 33 provides no limitation in number,

the validity of such local rules is questionable." Id. at

277. Cohen's questioning is based on the fact that Rule 83

allows district courts to 'make and amend rules governing its

practice not inconsistent with the federal rules." Fed.R.Civ.P.

83 (emphasis added by Cohen); id. footnote at 272. Apparently,

several district courts believe that limiting the number of

interrogatories that may be filed without court permission
(

is not inconsistent with the Rule 26 which dictates that their
" frequency of use is not limited." Fed.R.Civ.P. 26(a)....

|
|

|

-2/ Additional authority can be found in the Act of March 2,
1793, Ch. 22, S 7, 1 Stat. 335 (1793) (lawful to make
rules for their respective courts); and 28 USC S 2071
(1976) (all courts established by Act of Congress may
prescribe rules for the conduct of their business).

i

|
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There are at least eighteen federal district

courts which limi'. the number of interrogatories filed

without special court permission. See Appendix A. These

local court rules limit the number of interrogatories to 20,

25, 30, or 50, depending on the district. Many rules count

all parts and subparts as separate interrogatories in ar-

riving at the limit.

These local court rules may be placed into three

categories, the first category being those rules which

simply limit a party from serving any other party with more
than one set of X number of interrogatories unless otherwise

permitted by the court. A typical example is the rule for

the Eastern District of Missouri:
Rule 8. Interrogatories

In all civil cases, the total
number of interrogatories propounded
to each party pursuant to Rule 33,
Federal Rules of Civil Procedure,
shall be limited to twenty. Any
subparts contained within an inter-
togatory shall relate directly and
specifically to the principal inter-

t

| rogatory. Further interrogatories
may be propounded only with leave'

of Court.

Court Rule 8, E.D. Missouri. Three additional courts could
;

be placed into this category: Louisiana (W . D . ) , Hawaii, and

Georgia (S .D. )

The second category of local court rules includes

those rules which require a showing of good cause before the

court will grant additional interrogatories. A typical
1

1
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example of this tyra of rule is found in the District of

Minnesota:

Rule 3B. Interrogatories
Parties answering interrogatories

under Fed. R. Civ. P. 33 or requests
for admissions under Fed. R. Civ. P.
36 shall repeat the interrogatories
or requests being answered immediately
preceding the answers.

No party may serve more than a
total of fifty (50) interrogatories
upon any other party unless permitted
to do so by the court upon motion,
notice and a showing of good cause.
Such motions shall be in writing
setting forth the proposed addi-
tional interrogatories and the
reasons establishing good cause for
their use. In computing the total
number of interrogatories, each sub-
division of separate questions shall
be counted as aa interrogatory.

Court Rule 3B, D. Minnesota. Seven other sets of court

rules which limit the number of interrogatories follow this

general pattern. Note also that the Middle District of

Tennessee requires a higher showing of good cause, after

limiting the number to twenty, the rule goes on to state:

Requests for such additional
interrogatories or sets of inter-
rogatories to be submitted, and
a statement of counsel as to the

I necessity for such information,
its relevance, or likelihood to>

lead to relevant information, and
the fact that it cannot readily be
obtained from other sources.

Court Rule 9(2), M.D. Tennessee.

The final category includes the three sets of

! local court rules which combine limits on the number of
i

. . --. . . . . . -. - - . - - .- - - ._ .
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interrogatories with limits on the number of Requests for

Admission. One such rule is found in the Western District

of Texas:

Rule 2G(d)(1) Number of Inter-
rogatories and Requests Libited.

Each party that chooses to submit
written interrogatories pursuant to
Rule 26 of the Federal Rules of Civil
Procedure will be initially limited
to propounding twenty (20) questions
to each adverse party. In determin-
ing whether this requirement has
been met, each separate paragraph
within a question and each subpart
contained within a question which
ca21s for a separate response shall
be counted as a separate question.
Requests for Admissions made pursuant
to Rule 36, F.R.Civ.P., will be lim-
ited in length to tan (10) Requests
which shall in a like manner include
all separate paragraphs and subparts
contained within a numbered Request.
Upon completion of depositions and
upon application for leave of Court
to file further Interrogatories or
Requests, the Court may permit further
Interrogatories or Requests to be
filed, upon a showing of good cause.
[Added 6-27-78. ]

Court Rule 26(a)(1), W.D. Texas. Note that this rule requires

| the completion of depositions before further interrogatories

may be requested of the Court.
,

|
'

A variation on these three general types of court

rules is found in the Southern District of Georgia where

"[a]dditional interrogatories will be allowed only af ter

initial interrogatories are answered...." Court Rule 7.4,

S. D. Georgia. Another is found in the Southern District of

California which requires that a pretrial discovery conference

1

i. - - ,_ , , _ __ - _ _ . _ _ _ _ _ _ . . _. _ _ _ _ _ , _ _
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be held before the court can entertain any " motion pursuant

to Rules 26 through 37, F.R.Civ.P." Court Rule 232-1, S.D.

California.

In addition to court rules, several federal judges

have limited the number of interrogatories they will allow.

Cohen, supra at 276. Cohen's study cites the practice of

Judge Pollack in the Southern District of New York to

let it be known that the
'use of interrogatories is
not allowed until other
means have been exhausted, -

and then only upon good
cause shown to the court. '

Cohen, supra at 276. Other judges in five different district

courts have issued standard orders or instructions to limit
the number of interrogatories allowed in discovery. Cohen,

supra, footnotes at 277.

4

_ . - -
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APPENDIX A

I. DISTRICT COURTS WITH RULES WHICH LIMIT THE NUMBER OF INTERROGATORIES

Number of
Interroga-

District Court tories Additional Interrogatories

Alaska 20 Upon completion of deposi-
tions and application to
the court and upon good
cause appearing.

Missouri (E.D. ) 20 w/ leave of court.

Tennessee (W.D. ) 20 w/ leave of court and strong
showing of good cause.

Texas (N.D.) 20 Upon completion of deposi-
tions and w/ leave of court
( Also limits Admissions to
10).

California (S.D. ) 25 w/ Motion After Discovery
Conference.

Georgia (S .D. ) 25 Only after interrogatories
are answered and w/ written
permission of the court.

Louisiana (W . D . ) 25 Permitted for cause shown.

Hawaii 30 Not w/out prior leave of
court.

Indiana (S .D. ) 30 w/ mot >n establishing good
cause.

Kentucky (W.D.) 30 w/ motion for permission.

Virginia (E. D. ) 30 w/ written motion and showing
of good cause.

(' . D . ) 30 Not unless permitted by theWest Virginia N
court for good causo shown.

Delaware 50 w/ court order (lin'.ts Admis-
sions to 25).

Florida (M.D.) 50 Not unless permitted by the
court fir cause shown.

-_ - ___________.
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Number of
Interroga-

District Court tories Additional Interrogatories

Minnesota 50 w/ motion, notice and showing
good caure.

New Mexico 50 w/ motion showing good cause.

Illinois (N.D. ) rules not
reviewed

Missouri (W.D . ) rules not
reviewed

Tennessee (W.D.) rules not
reviewed

Source: (1981] FED. LOCAL COURT RULES (CALLAGHAN)

II. DISTRICT COURTS WITH STANDARD ORDER OR INSTRUCTIONS BY A JUDGE
TO LIMIT THE NUMBER OF INTERROGATORIES.

Georgia (M.D.)

North Carolina (W.D.)

Oregon

Pennsylvania (E.D.)
,

| Pennsylvania (W . D . )
l

Source: Cohen, supra.

|

|

|

!

t

i
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APPENDIX B

Rules of Civil Procedure

Rule 83. Rules by District Courts

Each district court by action of a majority of the

judges thereof may from time-to-time make and amend rules

governing its practice not inconsistent with these rules. .

Copies of rules and amendments so made by any district court

shall upon their promulgation be furnished to the Supreme Court

of the United States. In all cases not provided for by rule,

the district courts may regulate their practice in any manner

not inconsistent with these rules.

.


