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The Commission 2

DeLoatch v. Selin, Civ. No. 93-0163 (D.D.C., filed
Jan. 26, 1993)

This is a Title VII lawsuit alleging race, gender and
age discrimination in a promotion decision in the NRC's
Division of Contracts and Property Management.
Plaintiff’s effort to obtain administrative relief
proved unsuccessful, and he now seeks a remedy in
federal district court in Washington, D.C. Plaintiff
may have filed suit in the wrong court, as
discrimination complaints against the NRC for
headguarters activities normally lie in the federal
district court for Maryland (in Baltimore). We will
work with the United States Attorney’s office both on
this procedural problem and on the merits of the case.

Attachment: Complaint

Contact:
Marvin L. Itzkowitz
504~1566

Ve . No. 93-1094 (D.C.
Cir., filed Jan. 29, 1993)

This suit challenges the NRC’s denial of Combustion
Engineering’s request for an exemption from paying
annual charges for fiscal year 1992. CE already is
challenging the NRC’s denial of an exemption for fiscal
year 1991. See Litigation Report 1992-02, SECY-92-028.
That case has been argued and is awaiting decision by
the D.C. Circuit. This latest suit was filed to
protect CE’s position should it prevail on its 1991
claim. CE has asked the court of appeals to hold its
new suit in abeyance.

Attachment:
Petition for Review
Contact:
L. Michael Rafky
504-1574
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Local Union 1515, IBEW v. Commonwealth Fdison Co.,
No. 93 CH 00794 {(Circuit Court of Cook County, Ill.,
filed Jan. 27, 1993)
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IN THEE CIRCUIT COURT OF COOK COUNTY
BTATE OF ILLINOISB

LOCAL UNION 1518, INTERNATIONAL

BROTHERHOOD OF ELECTRICAL WORKERS;

LOCAL UNION 1460, INTERNATIORAL

BROTHERHOOD OF ELECTRICAL WORKERS;

LOCAL UNION 1461, INTERNATIONAL

BROTHERHOOD OF ELECTRICAL WOREKERE;

end LOCAL UNION 1469,

BROTEERHOCD OF ELECTRICAL WORKERSE.

)
)
)
)
)
)

INTERNATIORAL)

Plaintifts,

vVs.

COMMONWERLTH EDISON COMPANY,

Serve: J. Stanley Graves

Commonwealth Edison Company

1st National Bank Building

10 8. Dearborn

Chicago, lIllinois 60603

and

UNITED SBTATES NUCLEAR

REGULATORY

COMMIBBION, REGION III.

Serve: A. Bert Davis,
Administratoer,

Regional

United States Nuclear
Regulatory Commision,

)

Ko,

Div, (143&'?;?’

)
)
)
)
)
)
)
)
)
)
)
)
)
}
)
)
)
)
)
)
)
)
)
)
)
)
)

Region III,
790 Roosevelt Road
Glen Ellyn, IL 60127
Defendants,
COMPLAINT 1IN CHANCERY
TO ENFORCE BUBPOENAS

NOW COME Plaintiffs Local Union 1515, International Brother-

hood of Electrical Workers;

of Electrical Wor .ers;

Local 1461,

Locai 1460, International Brotherhood

International Brotherhood of




Electrical Workers; and Local 1469, Internaticnal Brotherhood of
Electrical Workers, by their attorneys, and for their cause of
action against Defendants Commonwealth Edison Company and United
States Nuclear Regulatory Commission, Region IlI, state as follows:

1. Plaintiffs Local Union 1515, International Brotherhood of
Electrical Workers (hereafter referred to as “local 1515, IBEW");
Local Unicon 1460, International Brotherhood of Electrical Workers
{hereafter referred to as “Local 1460,IBEW"); Local Union 1461,
International Brotherhood of Electrical Workers (hereafter referred
to as “Local 1461, IBEW"); and Local Union 1469, International
Brotherhood of Electrical Workers (hereafter referred to as “lLocal
146%, IBEW") bring their cause of action against Defendants under
Chapter 10, Paragraph 107 (a) through {(d), Uniform Arbitration
Act of the State of Illinols; Supreme Court Rules 219 and 237; and
the Code of Civil Procedure, Section2-209.1.

2. Defendant Commonwealth Edison Company (hereafter referred
to as "Company") ie a public utility engaged in the generation,
transmission, distribution and sale of electricity in the State of
Illinois, and its main office is located in the City of Chicago,
County of Cock, State of Illinois.

3. Defendant United States Nuclear Regulatory Couwassion,
Region III (hereafter referred to as "NRC Region III"™) is an
agency of the United States Government vhose main office is
located in Glen Ellyn, Du Page County, State of lIllincis.

4., Locals 1515, 1460, 1461, and 1469, IBEW represent certain
erployees of the Company who work at the Company’s Dresden, Quad

Cities, Zion, Braidwood, La Salle, and Byron nuclear generating
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statione; and the wages, hours and terms and conditions of employ~

ment of the employees are set forth in a Collective Bargaining
Agreement, effective April 1, 1992 through March 31, 1994 (here~
after referred to as the "1952-94 Agreement™).

5. The Nuclear Reglulatory Commission regulates nuclear gen-
erating stations and issues licenses to public utilities to operate
nuclear generating stations. The Nuclear Regulator Commission has
issued operating licenses to the Company to operate the Dresden,
Quad Cities, Zion, Braidwood, La Salle, and Byron nuclear gener-
ating stations.

6. The Nuclear Regulatory Commission has issued policies,
guidelines, and other written statements concerning matters such
as safety, fatigue and hours worked by cperating perscnnel, and
guality assurance programs for licensees of operating plants.

7. Defendant NRC Region III in the past and at the present
time has assigned engineers, inspectors, and other personnel to
work in the Dresden, Quad Cities, Zion, Braidwood, La Salle, and
Byron nuclear generating stations of the Company to monitor, in-
spect, and to perforn related duties and assignments in connection
with the policies, guidelines, and other written statement issued
by the Nuclear Regulatory Commission concerning matters such as
safety, fatigue and hours worked by operating personnel, and
guality assurance programe.

8. Locals 1515, 1460, 1461, and 1469, IEEW and the Company
have negotiated collective bargaining agreements for many years,
including the current 1992-94 Agreerent, and these collective

i
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bargaining agreements contain a grievance and arbitrtion procedure
in ARTICLE VIII. A copy of ARTICLE VIIl, paragraphs 1 through 12
is attached hereto as Attachment “A%.

8. ©On or about September 6, 1991, Locals 1515, 1460, 1461,
and 1469, IBPEW filed a grievance with the Company [Case No.QC-50
89] alleging that the Company had violated the collective bargain~
ing agreement and past practice in connection with hours of work,
overtime, compensation, and other terms and conditions of employ-
ment. A copy of the grievance is attached hereto as Attachment
upe

10. The grievance was processed through the Steps of the
grievance procedure, and when the parties were unable to resolve
the grievance, the grievance was processed to arbitration in
accordance with the provisions of ARTICLE VIII.

11. An arbitration hearing was initially scheduled for Sep-
tember 1 and 2, 1992; but, at the request of the Company, it was
continue. o December 10 and 11, 1992, to be held at the Midland
Hotel, 172 West Adams, Chicago, Illincis.

12. The Arbitrator selected by the Company and Locals 1515,
1460, 1461, and 1469, IBEW to conduct the arbitrtion hearing and
to render a final and binding decision as provided for in ARTICLE
Vi1l is Steven Briggs.

13, Pursuant to Chapter 10, Paragraph 107, of the Uniform
Arbitration Act, Locals 1515, 1460, 1461, and 1465, IBEW reguested
of Arbitrator Steven Briggs that he issue Subpoenas Ad Testifican~-
dum for the attendance of witnesses 2t the arbitration hearing,
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and Arbitrator Briggs issued the Subpoenas Ad Testificandum for

witnesses to appear at the arbitration hearing.

14. On November 6, 1992, attorney Charies A. Werner on
behalf of Plaintiffs Locals 1515, 1460, 1461, and 146%, IBEW,
pursuant to 10 CFR Ch. 1, Subpart D, Paragraphs 9.200 through
$.201, sent & letter to William C. Parler, General Counsel of
the United States Nuclear Regulatory Commission, Washington,
D.C., informing the Nuclear Regulatory Commission of the arbitra-
ticon hearing scheduled for December 10 and 11, 19%2, and reguested
that representatives of the NRC be available for testimony at the
arbitration hearing concerning documents issued by the NRC which
are involved in the arbitration hearing between Plaintiffs and the
Company. A copy of the letter is attached hereto as Attachment
. ol

15. Approximately 10 days to 2 weeks later, an attorney on
behalf of the Nuclear Regulatory Commission spoke to Charles
Werner about the November €, 19%2 letter, and inguired about the
background of the request, the nature of the hearing, and the
need for the appearance of representatives of the Nuclear Regula-
tory Commission at the arbitration hearing. The NRC attorney was
informed that the issues involved in the arbitration hearing in-
volved safety and health, and fitness for duty, and that Plaintiffs
requested testimony from representatives of Defendant NRC Region
11T who were stationed in the six (6) nuclear generating stations
concerning the policies and guidelines of the NRC which were being
cited and relied on by the Company in violation of the terms and
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conditions of the collection bargaining agreement and past
practice.

16. The attorney for the NRC did not request that Plaintiffs
submit either an affidvit or a detailed statement of the testimony
sought from the NRC Region 111 representatives at the arbitration
hearing scheduled for December 10 and 11, 1892,

17. Subseqguently Plaintiffs served the Subpoenas Ad Testifi~-
candum on NRC Region III representatives Wayne Kroop, Tom Taylor,
Dave Hills, Steve DuPont, Walt Roger, and Jim Smith, for appear-
ance and testimony at the arbitration hearing scheduled for Decem-
ber 10 and 11, 19%2. All six (6) of the NRC Region 1II representa-
tives were served their Subpoenas more than seven (7) days prior
to their scheduled appearance at the arbitration hearing, and each
of the six NRC Region 111 representatives received a check for
witness fee and mileage in accordance with the fees for attendance
in the Circuit Court of Cook County. Copies of the Subpoenas
are attached heretc as Attachment “D%.

18. The arbitration hearing between Plaintiffs and the Com-
pany convened on December 10, 1952, at the Midland Hotel, 172 W.
Adams, Chicago, Illinois, at 10:00 AM before Arbitrator Briggs.
The arbitration hearing was opened by Arbitrator Briggs, Opening
Statements were made by the attorneys for Plaintiffs and the Com-
pany, and Plaintiffs began their presentation by offering exhibits
into evidence.

19. None of the six (6) representatives of Defendant NRC

Region 1Il who were issued Subpoenas Ad Testificandum appeared
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at the arbitration hearing, and there wss no attorney or repre-
sentative of Defendant NRC Region II]l present at the hearing.

20. No attorney appeared on behalf of the six (€) withesses
at the hearing to move that the Subpoenas be guashed, and there
were no allegations made at the hearing that the Subpoenas were
not properly issued.

21. The attcrney for the Plaintiffs stated to Arbitrator
Briggs at the arbitration hearing that Plaintiffs considered the
testimony of the NRC Region IlI representatives to be critical
to the presentation of their case.

22. Arbitrator Briggs acknowledged that the Subpoenas Ad
Testif icandum had been reguested and issued in accordance with
Chapter 10, Uniform Arbitration Act; but that only a Circuit
Court could enforce the Subpcenas and crder the witnesses to
appear at the arbitration hearing.

23. The arbitration hearing was then adjourned so that the
Plaintiffs could seek enforcement of the Subpoenas in Court.

24. Plaintiffs have no other remedy at law or equity to
compel the enforcement of the Subpoenas and the appearance of
the witnesses at the arbitration hearing.

25. Plaintiffe have been informed that Defendant NRC Region
111 will not permit the voluntary appearance of the requested
representatives at the arbitration hearing, and that NRC Region III
had directed the subpoened witnesses not to appear at the arbitra-
tion hearing on December 10 andll, 19%52.

26. Plaintiffs submit that without the appearance and testi-
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mony of the NRC Region III at the arbitration hearing, that they
will not be able to fully and adeguately present their case in-
velving the issues concerning safety and health, and fitness for
duty of the employees of the Conmpany represented by Plaintiffs.

WHEREFORE, Plaintiffs pray that the Court forthwith enter
its Order ordering Defendant NRC Region IIJ and its employees who
were issued Subpoenas Ad Testificandum in accordance with Chapter
10, Paragraph 107, Uniferm Arbitration Act, to appear and testify
at the arbitraticn hearing between Plaintiffs and the Company;
that Defendant NRC Region III pay Plaintiffs their attorneys fees,
costs and expenses ressulting from the refusal of the subpoened
representatives of Defendant NRC Region II1 to appear and testify
at the arbitration hearing and the necessity of Plajintiffs to
bring this law suit; and for such other and further relief as to
the Court seems Jjust.

Attorneys for Plaintiffs
s HAT, COOK & WERNER

Mﬁ W@WI/\

Charlee A. Werner, MBE 17072

/UMMUM*/

Neal M. Davis, 1L #0620255%5
1221 Locust, Suite 250
St. Louis, MO 63103

(314) 621-2626
P
e D el
Zames M. Lotkwood 1L #0615
.~~~ 805 Touhy, Suite 200

Park Ridge, TL é0068
(708) B25-196%
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would resalt o2 tate hugher than the schedule maximam of the b
asaficaton to which he s assipned

When a qualtied employe 1< temporanly asagned o and works in a
management jobdlasatication he shall be pad for that day .* 3 rate based
npon has present tate plus 34 00 per day

Assignments of four hours of more in one day shaill be cowicered a
Ll day wnder this Section. Ne payment will be made for such tem sorary
assapnments of they amount to less than four hoors in one day

When promwotiey an emplove who has had extensive upgradng over
avextended pernl of ime, consideration will be given, at the employe '«
reque st 10 allowing tme crodd m the higher job classfication not (o
vaoeed two fime steps

4 An employe returming from a military leave of shsence. who 1
recplosed m bk former pob classification, or a job classification whch
15 et lgher than his former job classificanon . shall recerve the mate of
pay provided for in the then exsting time steps of the job clasafication.
taking inte acconnt the ime credit wineh had accreed when he left for

matitary service plus the penod of his absence because of military
SMTYNY

ARTICLE VIR
Mewardyvonevances- Ardirotion

I There dhall be g reasonable number of Stewards, notto eaceed (67
for alt emploves covered by ths Agreement, whoshall be selecied by the
Fewal Umon they represent. Fach Steward chall be assigned to 2 specific
work groupor work groups and i general the jurisdiction of one Steward
Jhatt et overlap that of any other Steward. The Usion shall furmish the

¢ ompany with 3 it of the names of the Stewards and the work groups
they represent,

T Uhvef Stewards shall be selected by the Local Union they regwresent
The Umeon shali furmich the Company with a hist of the names of the
emploves selected as Chwef Stcwards

The mumber of Cheef Stewards shall be as follows.
o

Fayge 2 b -

Artre te VU (Comtineed)

Nunther of

Fanoation  hiot Stewards
Wagkepan . 5
Labertvville ‘ ) ]
Western Division £
Rock Biver Divivion i4
Jahet . : 7
Harvey Kankakee Croctwins! 4
Streator- Pomtin K

Toeval 51

1. Only regularemployecof the Company employed mihe respechive
work groups they represent. shall be deognated as Stewards or Chaef
Stewards

4 11 shall be one of the duties of the Stewards and Chief Stewards to
artempt 1o adjust disputes o differences seferred 1o them by any of the
employes they have been designated 1o represent

5. Should any duspute or difference anse between the Company and
the Union or #s members as to the interpretation or apphcation of any of
the provisions of this Agreement or with respect lo ol work ing condmions,
the term working condiions bemg himited 10 those elements concerned
with the hours when an employe is at work and the acts cegquired of hm
during such hours, the dispute or difference thall be sentled through the
grievance procedure, provided that no grievance will be conssdered
which i« more than four weeks ofd. A dispute as to whether a parficular
disagreement 15 a proper subject for the grievamce proceduce Sall wself
he treated ax a prievance . The steps i the gnevance procedure are:

Step | The dispute or difference shall be presented and first discussed
by the employs concerned and the immediate Supervisor The
employe shall be accompaned by 3 Steward of the employe o
reguests

Step 2 Wihe dispute or difference i not satisfactondy seitled n Step
1. it shall be reduced 10 writing and presented by the Steward
to the Divisson Commercial Manager, Divicion Operating
Maznager, Assistant Supenmtendent, or Supernntendent, acthe
case may be, in the arca i which the employe works The
management representative, who will be accompamied by the
Industnal Relations Representative shall discussthe gnevance
with the Steward, who may be accompamed by the Clue!
Steward having unsdiction, withia ten (10) wodkng days
after recerprof the grievance. Erther party may be accompamed
by one (1) addmonal representative The ¢ o o
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repeesentitive shall pive s ancwer withan Tave (5) workmg
davs atter the Step 2 discussion

Step U W the dispute o difference s not satisfactonly settled i Siep
2.t shatl be presented 10 the Divizion Vice President, Stanon
Manaver or Plant Manager by the President of the emplove ‘s
Local Usion. The Division Vice Presdent, Station Manager,
or Plant Manager and the Diwision Industrial Relatons Manager
and the General Office 1abor Relations Representative will
drcuss the gnevance with the President of the | ocal Uimon,
who may be accompanied by the Chne! Stewsrd and Steward
mvolved, withun fifteen (1 5) working days after receipt of the
grevance Eaher party may be accompanied by one (1)
additsonal representative. The management representative
shall pive his answer within five (5) working days afier the
Step ¥ dhscuscon

Stepd 1 the dispute or difference is not satisfactonly settled w Siep
1.1 shall be went 1o the Director of Labor Relstions by the
Preudent of the Local Union The appropriste Company
Vice-Pressdent shall, within therty (30} working days meet

and discusy the matter in dispute with a cormities composed
as follow e

Reprasentatives of the Unon

The President fromeachof ihe seven Local Unions covered
by this Agreement and the appropreate Chie! Steward for
the Department m whieh the dispute or difference has
artsen whe may be accompanied by arepresentative of the
Brothe thood

Representatives of the Company:
The Vice President of the Company
The Drirector of Labor Relatons

Addiional Company represematives up 1o the number of
Ulnron representative s as stated above

The Company shall give g ancwer withm hifteen (1 5) work g
davs alwee the date of this dwcussion

Sten 5 I the dispute or difference is not satisfacionly settled m Step
4w shall be referred, at the request of enber panty, 1o an
Arbiranon Board consitting of net more than 1wo

e representatives of the Company and not more than two
ure .

Articte VI ontinwed)

representatives of the Union Should this Arbiiration Board
be unable to agrez on any matter hefore them within forty five
{45) working days. the appomiment of 2= impartial ashsiraror
«hatl be made from 3 het furnished o b es under the
procedure provided in the Volentary Labor Arbitration Ruies
of the Amencan Arhitration Associanon The hiwt shall
contan the names of 15 arbirators all whom are members of
the Natonal Academy of Adirators. No arbatrator <hall be
sncluded in the list who has been selecied 1o act o 15 acting as
the wpartial arbirator in any other pending labor arbitration
between the Company and System Councit U-25 or any of
theyr Local Unions Fach panty will temove no more than
seven of the arbarators from the hist and return o o the
Amencan Arbitration Association. When the appointment of
animpartial arbiteator i« made under such rales, the arbitration
shall be conducted under the Volentary Labor Arhitration
Rules of the American Arbitranon Association. All decrvions
readered by the Arhitraton Board chall be final and binding
on both parties,

6. Inall cases i this Article where 3 certam number of working days
ts snpulated, the saud number of days thall not nclede Saturdays,
Sundavs, or hohdays

The time specified for zach step m the gnevance procedure may be
extended by mutnal agreement By mutual consent. any step mn the
grevance procedure may be bypassed

7 At each step of the gnevance procedure, any anpomted or elected
won representative may serve as an shemate. However any aliernate
appowited for the representative of the Brotherhood will not gualify for
pay under Article VI, Secton 12

Ateach step ol the pricvance procedure the Company may appoint an
aliemnate for any of its representatives

8 Ateach step above Siep | i the prevance procedure the answer
piven by the Company shall be n writng In case the Union s not
satinfied with the Company ‘s reply. 1t shall presemt within lifteen (15)
work ing days a written request for further consideration 1o the Company
representative specified at the next higher siep.

9 The Arbitration Board shall be poverned wholly by the terms of
this Agreement and shall have no power o add or to change its terms,

Each panty in an arburation proceedmg may be represented in such
Page 29
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weeedig by any person aatharized in writing by sach party. Such
present tives may evamine all witnesses in the proceedings

Each of the parties i the arbitration proceedings shall bear the fees
nl expenses of its own Arbitrators and the feex  nd expenses of the
vpartia) Arbarator shall be borne by both partics, provided, however,
it the total compencation of such impartial Arbsrator shall be agreed
“on i advance after submission of the maiter sn controversy to the five
rhitrators,

10 In case of a gnevance refative 1o disciphinary suspension or
cmonon, or discharpe for cavse, such prevance shall be ongimated at
e Vi the prevance proscedue

tn prcvances involving discharges, it i the obiective of the partes
ot the prevance sill pormally be resolved wathin 9 months of the
swharge In order 1o accomplish the obgective f the grievance 1
sovessed o Step S and 3 panel of arbitratons i< reguested from the
cmerscan Arbstration Associatton. the panel shall include the names of
Larhatraters who are members of the Navnonal Academy of Arbweaiors
be Company and the Union agree 10 stnke ao move than 5 names on the
el of arbvrators and 1o rank the remaining arhatrators 1 the selected
thitrator 1 not avalable 1o condact the arbitration hearing within 2
sonthe of has or her selection, the next mutuaily agreeable arbitraton( s}
i the pane] will be contacted for their availabality I a transcnpt of the

armg s reguesied, ot must be furnished within 1 weeks of the close of
w heating By mutnal consent.any of the foregong time penods may

woarved or menhitaed

ke chaspes ame oot sustaned i the procedure outhned 1, this
chcie e emplove oecord shal! be cleared of such charges and i case
thoss of amy wage. e <hall be reembursed for such loss

bw e of a prievance as a resuht of implementation of a deparimental
corgamzanon o fechrological change affecting emploves in the
apaming i, chanpes inan cxisting job classification, or the
dablichmem of a2 acw job classification, such grievance may be
ngmated a1 Step d

1T In the event of a dispute or difference, the parties hereie <hall
e to transact and carry on thew bysiness in the same manner as st
1w i of the rasng of the question or guestions in dispute untsl a
tiement s reached throwgh the prievance or arbitration procedre
rovaded m this Arle

Avtec be N 1T 0C onprrned |

12 Pay at their basic howly rates of pay will be allowed offwully
desipnated Unwon representatives, or thew alternates, as provuded for i
this Acticle, for the basic work dave of therr basic work week . while
engaged n the following steps of the erievance procedure:

Stewards i a ; ] s S0CPR 1, 2 and N
Chief Stewards | . =y covivania. StEPs 2. X and 8
Local Usion Presidents o Steps Yand 4

ARTICLEIX

Terme of Apreement

L This Agreement, when signed by the proper of G taboof the Company
and the Unwon and approved by the Precwdent of the Brotherhond, dhall
be effective avof Apnl 1 1992 Tor the employes on the payrol] on and
after April |, 1992

2 The terms of the new Agreements shall be from Apnid | 192 10
March i, 1994 The Company or the Uimon <hall have the right, apon
at least saxty (60 days prior written notice, 1o reopen the A preements as
of March 1, 1997 for negotaton only of pencral wage changes
clfective Aprnil 1 1991 Upon submission of a reopetung notwe.,
negotiations shall begin at least forty (40) davs prior to the reopening
date, and (| negotiations are not resolved by the reapenmg date of March
11992 the wsue of any gencral wage chanpes shall be determined by
anarfwiration board appomted ard o Hee maccordance with e provisions
of Article VI of the Agreements The Agreements shall be commdered
rencewed From term to term of one (1) year cach @t the cxprraginon date of
March V11994 ynless a written notiee of desire to amend or iemmnate
the Agreements is given by the Umon or Company @ Jeast sixty (600
days prior o the cxpiration of the term of the Agreements or of any
renewal period. In the event xoch written notice expresses a desire 1o
amend the Agreements. such desired amendments shall be set torth in
writing and accompany the notice of desire to amend. The parties agree
10 commence negotations on any proposed amendments not less than
forty (401 days prior 1o the end of the then c arrent termand further apree
that of sand negoteations are not completed by the expation date of the
then current term of the Apreements then the term of the Agreements
<hall automanically be extended o long a« nepotiations are i propress
Chanp2sn the Agreements can be muade at any sime by mutual consent,

Paer 1
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Mr. Robert E. Cronin
Sidley & Austin

Oone First National Plaza
Chicago, Illinois 60603

Re: Case No. §1 300 0151 %2 S
Commonwealth Edison Company and Local Unions 18515,
1460, 1461, and 1469, IBEW
Grievance: QC-50-89

Dear Bob:

The above-captioned arbitration is scheduled for Tuesday and
wednesday, September 1st and 2nd, 1992. Kristin Allison, AAA
Tribunal Administrator, noted in her Notice of Hearing that
Arbitrator Steven Briggs has reguested a Chicago location for the
hearing. The Unions do not have any objection to this arbitration
hecaring being held in Chicago, and suggest that the Company or the
Unions make arrangements at a Chicago hotel for these two dates.
With respect to the starting time, the Unions prefer that we start
at 9:00 a.m. on Tuesday, September 1st. The parties can agree on
September 1st as to the starting time for September 2nd.

It is the position of the four Unions that this case involves
three basic issues:

The Company viclated and continues to violate the
Collective Bargaining Agreement and past practice
when it unilaterally instituted overtime guidelines
and restrictions at the Zion, Dresden, and Quad
cities Nuclear Generating Stations.

2. The Company violated and continues to violate the
Collective Bargaining Agreement and past practice
when it unilaterally instituted overtime guidelines
and restrictions on non-safcty related classifi-
cations and functions at the Zion, Dresden, Quad
cities, Braidwood, Byron, and LaSalle Nuclear
Cencrating Stations.



The Company violated and continues to violate the
Collective Bargaining Agrecement and past practice

including the call-out procedures, rorclné
employces to work overtime, and the computatjon of
overtime hours, by 4its unilaterally instituted
overtime guidelines and restrictions at the Zion

bresden, Quad Citjes, Braidwood, Byron, and LaSallé
Nuclear GCenerating Stations, and the use and mis~
use of its Overtime Deviation Authorization Policy.

I believe that a great dcal of the infurmatjon and documents
pertaining to this arbitration can be identified and agreed-upon
prior to the arbitration hearing. 7These documents can then be
stipulated as exhibits by the parties at the beginning of the
hearing. other documents can be identified and brought to the
hearing as possible exhibits; or, at least, as references for
either party and/or the Arb.itrator.

with this in nind, I request that the Company gather together
the documents listed in 2ttachment A to this letter, and make them
available to me for my inspection on a day during the week of July
20th through 24th, 1992. After I revicw the documents, I will make
arrangements with you for the copying of those documents I will

need for the arbitration hearing.

Pleace give me a call next week as to the date that the
documents will be available. 1 will probably have some Union
representatives with me at the time the documents are inspected.

epy truly yours,

Gdil U

Charles A. Werner

CAW:dk

Enclcsure
cc: Mr. Edward J. MacDonald

Mr. Richard Young, Local 1460, IBEW
Mr. Edward Holden, Local 1461, IBEW
Mr. Don Hardy, Local 1469, IBEW

Mr. Norman Willey, Local 1515, IBEW




ATTACHMENT A

tocal Unions 1460, 1461, 1469, and 1515, IBEW (hereafter “"Unions")
request chat Commonwealth Edison Company (hereafter "Company") make
available tothe Uninns' attorney and representatives the followin
information and doc.ments in the possession of the Company for in-
spection and subsequent copying in connection with the arbitration
hearing in Case NO. 51 300 0151 92 § hetween Locals 1515, 1460, 1461
and 1469, IBEW and Commonwealth Edison Company: : .

1. copies of all Company documents, policies, and memorandums
from Janvary 1, 1986 to the present time, concerning over-'
time policies and guidelines at the Zion, Dresden, Quad
Cities, DBraidwood, Dyvon, and LaSalle Plants, including
but not limited to the following:

a. Interim Policy Statement, dated 12/31/80.

b, Changes in Implementing NRC Generic Letter 82~-12
Orertime Restrictions, dated 10/21,91.

o. Current and past copies of Nuclear Operations Directive
NOD OA.13.

a. T.J. Kovach's letter tc A.Bert Davis, dated 10/4/89
including enclosure. '

e. Henry E. Bliss's letter to A.B. Davis, dated 7/5/88,
including attachments.

¢ T.J. Kovach's letter to A.Bert Davis, dated 2/15/90.

g. Overtime Guidelines, dated 3/15/90

2. copies of all Nuclear Regulatory Commission (hereafter
"NRC") memos and documents to the Company concerning
overtime at the six (6) nuclear generating staticons, in-
cluding but not limited to:

a. GL B2-12

b. GL 82-02

c. NUREG 0737

d. GL 83-14

e. GL B4-01

¢. whe documents listed in Attachment I1I which is attached
to this A;tachment A. y

g. Letter and attachment Irom Edward G. Greenman
Recd, dated 8/4/88. B Bondai

h. The Diagnostic Evaluation Team Report For Zion Nuclear

s§atign from James M, Taylor tc James J. O'Connor, dated

9/4/90.

i Letter and attachments from William L. Forney to Cordell
recd, dated 1/4/91.

3. Letter and attachments from W.D.Shafer tc Cordell Reed,
dated 3/2%/91.

k. Letter and attachments from C.C. Wright to Cordell Rced,
dated 3/29/88.

1. Letter and attachments to Cordell Reed regarding Dres-
den, from the NRC, dated 5/18/B8.



ATTACHMENT A (Continued)

3. The initial, revised, and current NRC Operating Licenses for
the Zion, Dresden, Quad Cities, Braidwocod, Byron, and LaSalle
Nuclear Generating Stations, including, but not limited to,
NPF~-11, NPF-18, NPF-18, NPF-25, NPF-29, NPF-30, NPF-37, NPF-39,
NPF-48, NPF-66, NPF-72, and NPF-77.

4. All NRC Inspection Reports of the 2Zion, Dresden, Quad Cities,
Braidwood, Byron, and LaSalle Generating Stations from January
1, 1986 to the prescent time.

S. The Overtime Guidance Proccdures for the Zion, Dresden, Quad
Cities, Braidwood, Byron, and LaSalle Cenerating Stations, which
1 believe are marked or numbered as follows:

Byron BAP 100-7 |
Braidwood BwAFP 100-7

LaSalle AP 100-17

presden DAP 7-1

Quad Cities QAP 300-3

ZI0ON zZAP-09

MY WO T W

€. Copies of all COvertime Deviation Authorizations, before and :
afcer the fact, for the Zion, Dresden, Quad Cities, Braidwood, |
Byron, and LaSalle Generating Stations from January 1, 1986
to the present time.

7. Copies of reports for the Zion, Dresden, Quad Cities, BRraid-
wood, Byron, and LaSalle Cenerating Stations showing the cver-
time hours worked by employees covered by the Company's overtime

guidelines, and hours worked and names of employees, including
surervisors, who exceeded the Company's overtime guidel ines

g. Copies of all semi-annual reports and records submitted by the
six (6) nuclear generating stations te the Company's Vice
President showing deviation approvals.

9. Copies of any other documents, data, and information used or
relied on by the Company in its preparation and implementation
of overtime guidelines for employees at the Zion, Dresden,
Quad Cities, Braidwood, Byron, and LaSalle Nuclear Generating :

Stations.,

1€ you have guestions concerning any of the above reguests, please con-
tact Charles A, Werner, attorney for the Unions, 1221 Locust, Suite 250,
st. Louis, MO 63103 {Telephone: 314-621-2626).
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AriaceeNT 11

DDITIONA FERENC

us NRC 1.B. Circular No. 60-02 dated Pebrusry 1, 1980,
*wuclesr Power Plant Staff Work Hours.®

0. 0. Risenhut letter to All Licensees and Applicents
dated July 31. 1980, Qeneric Letter 80-29, "Interim
criteria for shift steffing.”

p. 0. Eizenhut Jetter to All Licensees and Applicants
Anted October 31, 1980, Generic Letter 80-40, "Post~THI
Requirements” which transnitted NURBO 0737, iIncluding
section 1.A.1.3 shift Menning.

p. G. Eisenhut letter to All Licensees and Applicants
dsted February 8, 1982, Generic Letter 8202, "Nuclear
Power Plant Staff working Hours® which transmitted
*policy on Factors Causing Patigue of Operating
Personnel &t Nucleer Reactors.”

p. G. Eisenhut letter to All Licensees and Applicents
dated June 15, 1982, Generic Letter 82-12, "Nuclear
pPower Plant Staff working Hours®, which transmitted
revised pages of NURES 0737 section I1.A.1.3 shift
Manning, and “Policy on Factors Causing Petigue of
operating Personnel at Nuclear Resctors.”

)¥yr 7*f
p. 0. Bisenhut letter to Al Licensees and Applicants
dated March 7, 1983, Ceneric Letter €3-14, “Definition
of '¥ey Maintenance personnel’ (Clarification of Generic
Letter 82-12).° 8o 77¢ ¥) %) -e?

g. P. Janecek letter to D. G. Eisenhut dsted November S,
1980, “Response to NRC Request Concerning Interis
criteria for shift Staffing.”

J. S. Abel letter to D. G. Bisenhut deted December 15,
1580, *Confirmation of NURBG-0737 Implementation Dates
and Justificetion for Delays.”

J. §. Abel letter to D. G. Biserhut dated Januvary 30,
1981, “Suppiementsl informat ion Concerning Shift
Overtime, NURED 0737 Item I.8.1.3."

3. S. Abel letter to D.O. Eisenhut dated April 1, 1981,
*information Concerning NUREG-0737 Items With Submittals
pue by April 1, 1981.°
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(m):

(n):

{0):

(p):

(q):

{r):

J. €. Abel letter to D.C. gisenhut dated May 29. 1961,
-Supplenental Response O NUREG 0737 Concerning Shift

Overtine.*

T. A. Ippolito letter 10O L. DelGeorge dated November 10,
1981 "“T™I Action Plen ITtems I.A.1.3(1), 1.¢.%5, and 1.C.6
As Described in NURBG-0737.°

E. D, Swartz letter to D.C. Eisenhut deted June 4. 1982,
*Response to Generic Letter 82-10 Concerning Various
NUREG 0737 Items.”

puendment Moo BE to presden Unit 2 Technical
specifications, Item 6.2.A.14, issued March 20, 580

Avendment No. 79 to presden Unit 3 Technical
specifications, Item 6.2.2.14, issuved March 20, 1985.

c. ¥. Schroeder letter to A. Schwencer dated May &,
1982, “LaSalle County ctetion Units 1 and 2
tnterpretation of Technical specifications-Plant Staff
working Hours.®
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ATTACHMENT A (7/29/92 Supplement)

The secticns and provisions of the initial, revised, and
current Operating Licenses with the NRC for the 2ion,
Dresden, Quad Cities, Braidwood, Byron, and LaSalle Nuclear
Concrating Stations which contain provisions or refer to
the technical specifications, overtime guidelines, fitness
for duty, hours of personnel, and related matters concern-
ing the scheduled and working hours of the employees at
these six (6) stations [both Union employees and manage-
ment] .

The sections and provisions of all NRC Inspection Reports
of the Zion, Dresden, Quad Citics, Braidwood, Byron, and
1.a63lle Nuclear Generating Stations from January 1, 1986
to the present time which contain any references to the
rechnical specifications, overtime guidelines, fitnecss

for duty, deviation authorizations (pre and post-act), and
hours of personnel [both Union erployees and mangsgement].

All Overtime Guideline Proccdures for the Zion, Dresden,

Quad Cities, Braidwood, Byron, and LasSalle Nuclear CGenerating
stations, included the current Procedure and all revised
Overtime Guideline Procedures which have been issued. To
the best of the Unions' knowledge the numbers and revisions
are as fcllows [but all revisions are requested)

Byron BAP 100-7 Revisions 1 through 6.
Braidwood BwAP 100-7 Revisions 1 through 4.
tasalle LAY 100-17 revisions 1 through B.
. Dresden DAP 7-1 Pevigions 1 through 12

DAP 7-21 Revision 0 (and other revisions)
Quad Cities QAP 300-3 Pevisions 1 through 14.
zion ZAP-0S All yrevisions

a0 e

e

211 Overtime Deviation Ruthorizations, before and after the
fact, for the Zion, Dresden, Quad Cities and LaSalle Generatinc
stations, from January 1, 1986 to the present time.

Copies of records maintained by the Zion, Dresden, Quad
Cities, Braidwood Byron, end LaSalle Kuclear Generating
stations from Jar ary 1, 1986 to the present time [other

+han the Deviati.n Authorizations requested in No. 6 above]
which show employees bypassed for overtime (because of
alleged “"tech spec out®, "not available because of léhours/24,
24/48, or 72 over 7 days", or required to work overtime
because of another employee's "non-availability because of
techincal specifications® . 1I1f this infermation is on
computer, furnish sample of data on the computer,
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ATTACHMENT A [7/29/92 Supplement] continued

No. 9

No. 10

No. 11

No. 12

Copies of any other documents, data, and informaticon used
or relicd on by the Company in its preparation and imple-
mentation of overtime guidelines for employces at the 2Zion,
Dresden, Quad Cities, Braidwood, Byron, and LaSalle Nuclear

Gencrating Stations.

Copies of any Operating end/or Maintenance Memcrandums
issucd by the Zion, Dresden, Quad Cities, Braidwood, Byron,
and LaSalle Nuclear Generating Stations, and/or the Company
for the implemcntation of GLR2-12.

Copics of the Force Reports for the Zion, Dresden, Quad
Citics, Braidwood, Byron, and LaSalle Nuclear Generating
stations for each month during the period January ], 1986
te the present time.

Furnish the nane of any cmployee (management Or Union),

name of station, date, and copics of all Company memorandums
and records who was not fit for work and/or who caused an
accident or safety-related incident because he/she worked in
excess of 16 hours in a 24 hour period, 24 hours in a 48 hour
period, and/or 72 hours in a 7-day period.

e
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PEEFORE STEVEN BRIGGS, ARBITRATOR

-
L4
L
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-
-
-
-
-
-
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-
In the Matter of Arbitration Between: *

.
COMMONWEALTH EDISON COMPANY, -

* Grv. No. QC~50-8%

and .

. Case No.
LOCAL UNIONS 1460, 1461, 146% and . 51 300 0151 92 S
15158, IBEW .

.
ttt.'iﬁtttt..'ttfit..

SUBPOLNA 2D TESTIFICANDDN

TO: Walt Rodgers
NRC Engineer, % Dresden Nuclear Generating Station

You are commanded, that setting aside all manner of excuse and
delay, to appear and give oral testimony under oath before Steven
Briggs, Arbitrator, on the 11 day of December , 1992, at 9:00 A.M,
at The Midland Hotel, 172 W. Adams, Room (tba)chicago, Illinois.

This Subpoena Ad Testificandum is issued in accordance with

the authority granted tc Arbitrators under Ill.Rev.Stat. 1991,

Ch.10, Par.107.
/
Issued this bft" day of August, 19%92.

Steven Briggs, Q:;#ator

1330001
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BEFORE STEVEN BRIGGS, ARBITRATOR

'Qt.ttt'..t"..tt.t.
In the Matter of Arbitration Between:

COMMONWEALTH EDISON COMPANY,
Grv. No. QC~-S0-8%

and
Case No.

LOCAL UNIONS 1460, 1461, 1469 and 51 300 0151 82 S

1515, IBEW

T R R

.d.'ﬁ‘ﬁ‘ii‘.ﬂl.iit'&
SUBPOENA_AD_TESTIFICANDUNM

TO: STEVIE DUPONT

- ——

NRC Engineer, § Braidwood Nuclear Generating Station

you are commanded, that setting aside all manner of excuse and
delay, to appear and give oral testimony under oath before Steven
Briggs, Arbitrater, on the lithday of December , 1992, at 9:00 A.M.

at the Midland Hotel, 172 West Adams St. , Chicago, Illinois.

This Subpcena Ad Testificandum is issued in accordance with

the authority granted to Arbitrators under Il1l.Rev.Stat. 19%1,

Ch.10, Far.107. {{—/

1ssued this 6 day of August, 1992.

Steven Briggs, iab&trato;

SERVED
) -9.5 -9}
1101 Bt‘/ STEVE K Wb
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BEFORE STEVEN BRICCS, ARBITRATOR

t‘.t..t.'ttttt'l.....
-
In the Matter of Arbitration Between: »
-
COMMONWEALTH EDISON COMPANY , *
* Grv. No. QC-50-89%
and -
* Case No.
LOCAL UNIONS 1460, 1461, 14€9 and . 51 300 0151 92 S
1515, I1BEW v
-
tﬁ.ttit't'ttt!ﬁ.t't‘ﬁ
SUBPQENA AD TESTIFICANDUM

TO: _DAVE HILLS
NREC Encineer, © LaSalle Nuclear Generating Station

You are commanded, that setting aside all manner of excuse and
delay, to appear and give oral testimony under ocath before Steven
Briggs, Arbitrator, on thellthday of December , 1992, at 9:00 AM,

at the Midland Hotel, 172 West Adams St. , Chicago, I1llincis.

This Subpoena Ad Testificandum is issued in accordance with

the authority granted to Arbitrators under Ill.Rev.Stat. 1991,

Ch.10, Par.107.

Issued this é day of August, 1992.
SERVED

Steven Briggs, Arbiﬁkﬁtor
/f-9.5-9%

e By MARL PUDINE



BEFORE STEVEN BRIGGS, ARBITRATOR union o g

..QQ.....COQ.......C
In the Matter of Arkbitration Between:

COMMONWEALTH EDISON COMPANY,
Grv. No. QC~50-89

and
Case No.

LOCAL UNIONS 1460, 1461, 1469 and 51 300 0151 92 §
1515, IBEW

'tt"..‘t"tt"'lt.t

SUBPOENA AD TESTIFICANDUN
TO: i SauiTH .

NRC Engineer,  Zion Nuclear Generating Station

LR I N O O Y

You are commanded, that setting aside all manner of excuse ard
delay, to appear and give oral testimony under cath before Steven
Briggs, Arbitrateor, on the 1ptnhday of December , 1992, at 1:30 P.M.
at Mipiane Horee 172 W Abems , chicago, I11incis.

This Subpoena Ad Testificandum is issued in accordance with

the authority granted to Arbitrators under Ill.Rev.Stat. 1951,

~h.10, Par.107. J{“
Issued this L' day of August, 1992.

M ¥
Steven Briggs, Axaittator

13330
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BEFORE STEVEN BRIGGS, ARBITRATOR

QQQQ....'.O.QO..!Q‘OO
v
In the Matter of Arbitration Between: *
-
COMMONWEALTH EDISON COMPANY, .
» Grv. N¢. QC-50-8%
and *
- Case No.
LOCAL UNIONS 1460, 1461, 1469% and - $1 300 0151 92 &
1515, IBEW »
-
.ttt.'t."n..ﬁ.t'.itt

BUBPOENA AD TESTIFICANDUN

TO: Wayne Kropp -
NRC Engineer, % Byron Nuclear Generating Station

You are commanded, that setting aside all manner of excuse and
delay, to appear and give oral testimony under oath before Eteven
Briggs, Arbitrator, on the l0thday of December, 1992, at 1:30 P.M.

atMidland Hotel 172 W. Adams , Chicago, Xllinois.

This Subpoena Ad Testificardum is issued in accordance with

the authority granted to Arbitrators under Il]l.Rev.Stat. 1981,

Ch.10, Par.107.

Issued this é’ day of August, 1992.

Steven nriqq‘%gzgif%rntor

13301
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BEFORE STEVEN BRIGGS, ARBITRATOR

'...ﬂ..'.ﬁt...‘...t.

-

-
In the Matter of Arbitration Between: .

3
COMMONWEALTH EDISON COMPANY, -

. Grv. No. QC~50~8%

and .

- Case NO.
LOCAL UNIONS 1460, 1461, 146% and - €1 300 0151 92 S
1515; IBEW -

-
- * Ctt'.!t‘.'it.‘.".

UBPOENA AD TE F UM

TO: Tem Taylor

NRC Engineer, % Cuad Cities Nuclear Generating Stat on

You are commanded, that setting aside all manner 2f excuse and
delay, to appear and give oral testimony under cath before Steven
Briggs, Arbitrator, on the 10 day of December, 1992, at 1330 P.M.

at Midland Hotel 172 W. Adams , Chicago, Illinois .

This Subpoena Ad Testificandumissued in accordance with the

authority granted to Arbitrators under Ill.Rev.Stat. 1991, Ch.10,

Par.107.
Issued this ~j;7%° day of August, 1982,

Steven Briqqé%uij%ktrator

mm

UNIOK mm_t?.' _



LOCAL NO. 1« 1460 ¢ 1461 & 1449
CASE NQ. "“‘u"“m 69

Stewsare Heving Chie! Stewgrd
Jurisdiction Heving Jurisdiction
Under Articie THE . B.A, AND ALL OHER Step No. 3
Section ACRSE, s FIRTAINING Date $-6-91

FACTS IN CASE (to be filled in v Unien)

LASALLE, BRAIDWDOD $7T ONS
e Name of Emplove(s) 4 I EFFECTED BPPLOYrEe AT BYROW, QUAD CITIES, ZILJ, DRESDEY
ALL DEFT.s EFFECTES BY Oony

2. Department LETTER CJHANGE 3. Location ABOVE NOTED LOCATIONS
REFER T0 C-30-05 —

4. Dnate Case Occurred 4. Date Angwered In Step !

6. Discussion in Step ! was between

Answer in Step 1 was given dv

8. Description of Case AFTER QC-50-85 AT STEP & AND LONE TIMZ FRAX OF COMP. AND

353 SECCTIATING COMMM, :MPASS, THE UNTONS ARE FORCED 7¢ MOVE TEE ISSUE ™0
STEP 3 ON TEIS ISSUE, CHANGES LN METHODS OF ROURS OV 3 ‘
TEE_COIFANY CHANCE USING TME 8212 GENFRIC LETTER OF THE N.R.C.. WP CZMAND THAT
THE COMPARNY MAKE-UP LOEST OVERTINE BY 7 -
FERFOURS OF WORK CHANGES RESOLTING FROM THE 8212 LETTER 3E PROPERLY COMPENSAT
FOR FUTURE CHANGES FROM THE METHC 5 N

ATTACEED ARE GRIFVANCE E)XAMPLES 7O BE USED POR THIS CASE SOLUTION.

(For sdditions] space use other side)

Emplove's Signature

Union Representative's Signature %"”“ﬂ e %
DISPOSITION OF CAS%@& mmmp‘hw

1. Date form ] 2. Date discussed by 0 .
recelved SEP 06 1881 o8 e ad by Company

3. The Compeny'y position

4 Date Answer Given to Union - ﬂf[maw ﬂ
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Axtin J. MaArTIN Of Counsrel

Nvaw M. Davs Maxsan K. SYROMUIRG
TuovasJ. Craoy Of Counscl

November €, 1992

Mr. William C. Parler, General Counsel
U.S. Nuclear Regulatory Commission
washington, D. C. 20555

Re: Arbkitraticn Between Commonwealth Fdison
Company and Local Union Nos. 1460, l461,
1469, & 1515, 1BEW [Griev. No. QC-50-8%9)
AAA Case No. 51 300 €151 91 S

Dear Mr. Parler:

Local Union Nos. 1460, 1461, 146%, and 1515, IBEW ("Unions")
and Commonwcalth Edison Company ("Company") have an arbift.ration
hearing scheduled in the above-captioned matter for December 10th
and 11th, 1992 in Chicage, 1Illinois before Arbitrator Steven
Rriggs. The Arbitration was initially scheduled for September
1t and 2nd, 1992, but was continued at the regquest of the Com~
pany. 1 am enclesing a copy of my letter to Robert E. Cronin,
attorney for the Company, with attachments, which will describe
the issues before the Arbkitrator and some of the documents that
will be presented toc the Arbitrator by the parties.

In August, 1992 (prior to the continuance of the hearing), I
contacted Bruce Berson, Regional Counsel, NRC Region III, and in-
formed him of the pending arbitration and regquested the name of
a representative of the NRC to be subpoened for the hearing. The
Unions have reguested, and Arbitrator Briggs has signed, a subpoena
duces tecum and subpoena ad testificandum for the hearing. Mr.
Berson informed me that I nmust seek approval from you, pursuant to
10 CFR Ch. 1, Subpart D, Paragraph $.201, before an employee of
the NRC can respond to a subpoena duly authorized under Illincis

Law.

The issues in this arbitration hearing involve the interpre-
tation and application of the Collective Bargaining Agreement
and past practice between the Unions and the Company, and the
Company’s response and interpretation of NRC Generic Letters,
Diagnostic Evaluation Tean Reports, Deviation Authorizations, etc.
It is anticipated that the Unions and the Company will present
witnesses and evidence concerning the aforementioned NRC doc-
uments and matters such a2s work scheduling, overtime, rest

/Mhﬂfmwr &



periods, deviation authorizations, safety versus non-safety
related classifications, fitness for duty, etc. Since the heart
of this arbitration hearing involves the NRC, it is essential
that a representative of the NRC be present at the hearing to
identify documents, explain the history and reasons for the
issuance of the Generic Letters, explain the methodology and
results of the Diagnostic Evaluation Team Reports, and other
NRC documents, practices, and procedures.

The Unions reguest that a NRC representative be available
on Thursday afternoon, December 10th, and if necessary, on
Friday, December 1lth, 1962 at the arbitration. We will pay
a witness fee and mileage if reguested. 1 would appreciate
an immediate approval from your cffice, or the appropriate
NRC Official, for the appcarance of a designated NRC repre-
sentative and the production of documents at the December, 1992

arbitration hearing.
t;p:s very truly,
k] B ’//,

(A A omrf S s

W B S Pl 00 WS U A
Charles A. Werner, Attorney
for Local Unions 1460, 1461,
1463, and 1515, IBEW

CAW/bd

cc Mr. Bruce Berson, Regional Counsel

NRC Region III
759 Roosevalt Road
Glen Ellyn, Illinois 60137

Presidents, Local Unions 1460, 1461,
146%, and 1515, IBEW

Chairman, System Council U-25, IBEW

10



IN THE CIRCUIT COURT OF COOK COUNTY

BTATE OF ILLINOCIB

CWTIONA s O < Il

A 1 7
ol b G

{7 /fufc
f?ckq <.

FAX TRANSM!T?AL 1:&
LMJ{JQLJ

LOCAL UNION 1515, INTERNATIONAL ,,
BROTEEREOOD OF ELECTRICAL WORKERS; r.., 71, 'i:;'-
LOCAL UNION 1460, INTERNATIONAL 7 C ! o
BROTHERHOOD OF ELECTRICAL WORKERS; w7} [*—E‘ ,‘"),9%_'7_1.04_')3_
LOCAL UNION 1461, INTERNATIONAL _230) soY -/l 13-
BROTHERHOOD OF ELECTRICAL WORKERS; = =~ = =+ %7 TR ST T SBWTETRR
apd LOCAL UNION 1469, INTERNATIONAL)
BROTHERHOOD OF ELECTRICAL WORKERS.
Plaintiffs,
vs. .
13CHOO79¢.
COMMONWEALTH EDISON COMPANY,
terve: J. Stanley Graves D;v.c;fkflﬂl ‘*AAWEKY’

Commonwealth Edison Company
ist National Bank Building
10 S. Dearborn

Chicage, Illinocis 60603

UNITED BTATES NUCLEAR REGULATORY
COMMISBBIOK, REGION 1II.

)
)
)
)
)
)
)
)
)
i
)
)
)
)
and )
)
)
)
)
Serve: A. Bert Davis, Regional )
Admainistrator, }
United States Nuclear }
Regulatory Commission )
Region III, )
780 Rocosevelt Rcoad )
Glen Ellyn, IL. 603137 )
)

)

Defendants.

NOTICE

PLEASE TAXE NOTICE that Plaintiffs will call up Plaintiffs’

-’
Complaint In Chancery To Enforce Subpoena on the E 'ﬁiday of
:;[g'bﬁ_&ﬁﬂ/ , 1983, in g"\usxon ~<20 | of the Circuit Court

7 39;&



' Ricwaes -T. Dale d%'ﬁ'(,

of Cook County, State of Illinois at the hour of [§:00 A.M., or as

soon thereafter as the same may be heard.

Attorneys for Plaintiffs
SCHUCHAT, COOK & WERNER

C//lw[/a Mo

Charles A. Werner, MBE 17072

M Sy o

Neal M. Davie, L# 06202595
1221 Locust, Suite 250

St. Louis, Missouri 63103
(314) 621~-2626

S ol

Jamcs M. Lockwood IL# 70615
“805 Touhy, Suite 200

Park Ridge, Illinois 60068
(708) 825-1965




CERTITICATE OF SERVICE

The undersigned hereby states that on this 27-7-‘f-day of

/—~

mwau/bzy' + 1882, a copy of the foregoing Notice was sent
{

first-class mail, postage prepaid to the following:

J. Stanley Graves
Commonwealth Edison Company
lst National Bank Building
10 8. Dearborn

Chicage, Illincis 60603

and

A. Bert Davis, Regional Administrator
United States Nuclear Regulatory Commission)
Region 11X

780 Rocosevelt Road

Glen Ellyn, Illinois 60137
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ATTACHMENT -

DeLoatch v. Selin, Civ. No. 93-0163 (D.D.C., filed
Jan. 26, 1993)



AD &40 fhes 190 Summons i § Dl Aston

United States Bistrict Court

FOR TH COLUMBIA

DISTRICT OF

Voneree Deloatch

SUMMONS IN A CIVIL ACT]ON
J;\Uo‘u}iﬂ.‘. “’- ‘rl:

b CASE MAGER: O 0163

Ivan Selin, Chairman

b | \i 3 - =] o » f . - -

U.S. Nuclear Regulatory Commission
TO mame snc ascres o Detencer

Ty b | el T pr—

AVar E€‘¢-', Chailrmar

. - % - ™ ve Y = » ™ -

UV.S5. Fuclear Regulatory Commissicrn

Wa e ~ - " O SALER

V\C:..-.'.?::A ‘ e A -

PLAINTIFF'S ATTORNEY insne one sosess: 02X Y Howard Simpson, Esqg.,
Simpson & Ehrlich, P.A.
4800 Montgomery Lane
Suite 920
Bethesda, Maryland 20814
an answer {0 the complaint which is herewith served upon you, within £ days after service of

this summons upon you, exciusiv.: of the day of service. If you t.il to do so, judynent by default will be taken
against you for the rei:ef gemandec in the complaint.

INANC T VAT CAR-WHITTINGTON
JAN 2 ¢ 1883

CLERK DATE




Hinited Stutes Bistrict Qourt
For the Bistrict of Uolsanbin
@fiice of the Clerk
30 wnd Uonatitation Ruerme, X W
Fashingtem, BC 20001

(702) $35-9584

R L -

¥ X 202426 5079

In accordance vwith the provisions of Title 28, U.S.C. Section
€36(c), you are hereby notified that the United States Magistrate
Judges of this District Court, in addition to their other duties,
upon the consent of all parties in a civil case, may conduct any or
all proceedings in a civil case, including a jury or nonjury trial,
and order the entry of a final judgment.

You should be aware that your decision to consent, or not to
consent, to the referral of your case to a United States Magistrate
Judge must be entirely voluntary. Only if all the parties to the
Case consent to the reference to a Magistrate Judge will either the
Judge or the Magistrate Judge to whom the case has been assigned be
informed of your decision.

An appeal from a judgment entered by a Magistrate Judge may be
taken directly to the United States Court of Appeals for this
Judicial circuit in the same manner as an appeal from any other
judgment of a District Court. Alternatively, upon consent of all
parties, an appeal from a judgment entered by a Magistrate Judage
may be taken directly to a District Judge. Cases in which an
appeal 1s taken to a District Judge may be reviewed by the United
States Court of Appeals for this judicial circuit only by way of
petition for leave to appeal.

Loy [0 D, i fatlit.
" NANCY M./ MAYER-WHITTINGTON ./
Clerk of Court




UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

VONEREE DELOATCH,
€12 Windmill Lane
Silver Spring, Maryland 20905
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93 0163

Plaintiff
C.A. No.

vs.

Ivan Selin, Chairman
U.S. NUCLEAR REGULATORY COMMISSION
Washington, D.C. 20555

L T L T T T

Serve: Ivan Selin, Chairman
U.S. Nuclear Regulatory Commissicn
Washington, D.C. 20555

BE AR wE aE e e

Defendant

COMPLAINT
{Violation of Title VII)

e nu iy

1. This action arises under the provisions of §
717 (¢) and § 706 of Title VII, 42 U.S.C. § 2000e~-16 (c) and
2000e-5, and 29 U.S.C. €33(a), the ADEA, and 28 U.S.C. §
1343 (4).

Parties

2. The Plaintiff, Voneree Deloatch, is a black
male (born on November 11, 1940) émployee of the Nuclear
Regulatory Commission. At all times relevant to these
proceedings Plaintiff has been employed by Defendant United
States Nuclear Regulatory Commission. He is a citizen of

the United States and resides in Silver Spring, Maryland.
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3. The Defendant, United States Nuclear
Regulatory Commission, (hereinafter "NRC") is an emplioyer
within the meaning of the ADEA and it maintains its
principal offices in the District of Columbia. 1Ivan Selin
is the Chairman of the U.S. Nuclear Regulatory Commission
and is being sued in his official capacity.

4. Plaintiff has exhausted his administrative
remedies by seeking EEO counseling and filing administrative
complaints of discrimination, and more than 180 days have
elapsed since he has done so.

Facts

&. The position of Branch Chief GG-15 became
vacant on or about December, 1989.

6. Delocatch was gualified for this position; he
had supervisory experience and technical expertise which
gualified him for this job. During the course of the
administrative proceedings he became a Brigade Commander in
the Army Reserves. The position carries the rank of
Brigadier General. He applied for the Branch Chief, GG-15,
position. He was not promoted into this position. He was
not promoted intc it because of his race and gender and his

age.
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7. Ms., Mary Mace (a white female born on July 17,
1950) was promoted into the Branch Chief GG-15 position.
She was not as well gualified as Delocatch for the position.

8. Ms. Mace received better treatment than
Delcatch because of her gender, race and age. Management
non-competitively detailed Mace as the Chief, Contract
Administration Section No. 1 from December 3, 1589 to June
3, 1990 (180 days). Ms. Mace had no prior supervisor
experience.

€. Ms. Mace was non-competitively detailed as
Chief, Contract Negotiation Branch 2 from June 3, 1990 to
December €, 1990 (180 days).

10. The position in issue (the GG-15 level job)
was announced on October 29, 19%0; the position was
announced ten months after the position becarme vacant so
that Mace, due to the preferential treatment in terms of
being non-competitively detailed intc supervisory positions,
could meet the minimal qualifications for the position
(which reguired supervisory experience as a matter of
federal perscnnel law).

11. Ms. Mace was named Acting Chief, Contract
Negotiation Branch No. 2 from December 7, 1950 through May

3, 19921 (150 days).



12. Ms. Mace was selected into the Branch Chief,
GG-15 job, on May 15, 1991.

13. Mr. Edward L. Halman, the selecting cofficial,
knew that the position in guestion is a GG-15 with
supervisory responsibilities. The vacancy announcement says
that the applicant must have:

Demonstrated ability to manage and supervise
a staff of Contracts Specialists and
supperting clerical staff. One year of this
experience must have been at the next lower
grade level or eguivalent.

14. Ms. Mace’s only supervisory experience were
her temporary assignments starting in December of 198% which
were given to her non-competitively. With regard to the
gualifications guestion, Mr. James H. Sniezek, Deputy
Executive Director, stated:

... the vacancy announcement on its face
reguires demonstrated ability to manage and
supervise -- not previous experience doing
so. Thus the plain language of the provision

requires a demonstration of supervisor
ability -- not experience.

He knew that the selectee had not demonstrated supervisory
experience.

15. Ms. Mace cobtained the year’s supervisory
experience illegitimately. The position was vacant on or

about Decermber 1985. As of that date Ms. Mace had no

supervisory experience. She was named acting chief of the




Contract Administration Brarch on December 3, 1989. There

is no suggestion in the record of a valid reason for having
delayed a competitive announcement beyond December 1989.

16. NRC Appendix 4108, Part III A. 1. a., now NRC
Management Directive 10.1. I.F. Tab 7, page 11 regquires the
NRC to use competitive procedures when NRC employees compete
for "the potential for promotion." This regulation was
vicolated literally and in spirit.

17. Mr. Delocatch was the victim of improper delay
in the announcement cf a tempcrary position that carried
with it "the potential for promotion.” This delay resulted
in the appointment of a white female in preference to a
black male. He was gualified for the position as of
December 1989.

18. Although the number of employees involved is
small, making statistical inferences difficult, there is a
promoticnal pattern that makes it more difficult for a black
male toc be promoted than for a white female.

19. Had there been a prompt announcement of a
competitive position, Ms. Mace would not have been gualified
for the position to which she was ippointed because she
lacked one year of supervisory experience.

20. Ms. Mace’s multiple appcintments (each of

which was for more than 90 calendar days), which resulted in

5
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her beccming gualified for this competitive position, were
covered by NRC Appendix 4108, Part III A.l.a. because the
series of actions affected NRC employees competing for "the
potential for a promction.”

21. Here are the facts in tabular form:

Dates of Appointment Title
12/3/89 - 6/3/90 Chief, Contract Administration

Section No. 1 (180 days)

6/3/90 -~ 12/6/90 Chief, Contract Negotiation Branch
No. 2 (180 days)

12/7/90 - 5/3/81 Acting Chief, Contract Negotiation
Branch No. 2 (150 days)

22. There is no suggestion in the record of a
valid reason for delaying a competitive announcement beyond
December 198%. Mr. Halman says:

We are generally slow in filling major

positions. If we put a person in a job as

acting and the work is getting done, the

pressure is off. It does not become a

pricrity at the time to advertise it guickly.
This is not an adeguate reason to delay an announcement
which would permit open competition for an advancement
opportunity.

23. These facts indicate a failure to follow the

letter and spirit of the Merit Selection regulations (NRC

Appendix 4108, Part 1IIj. Ezch of the separate appointments



exceeded S0 days. Together, they exceeded one year and four

months.

The coverage of those regulations is:

Whenever NRC employees compete for promotion
or the potential for a promotion. (A.l.a.)

For selection of an NRC employee for
temporary promotion for more than 90 calendar
days. (A.1.4.)

The spirit of these regulations has been captured in a

memcranda for office directors and regional administrators,

signed June 19, 1950 by Mr. James M. Taylor, Executive

Director for Operations:

It has come to my attention that some offices
are liberally using "accretion of duties" as
a means of effecting noncompetitive
promotions above the "full performance"
level. Likewise, some staff have been
assigned from nonsuperviscory to supervisory
positions at the same grade level.

While the foregeoing actions are allowed under
our personnel regulations, I believe that,
whenever possible, promotions and assignments
to supervisory positions should be on a
competitive basis. Competition helps ensure
that the best qualified candidate fills every
position and that all staff are treated

eguitably. $Since supervisory experience is
n

nonsupervisory to supervisory positions give
v =

an advantage to current supervisors in the
SES competitive process. [Emphasis added].

Had the merit selection procedures been

adhered to and the same position description announced as is
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now in contest, the winning candidate, Mary H. Mace, would

not have met the last required gualification.
Demonstrated ability toc manage and supervise |
a stafft of Contracts Specialists and
supporting clerical staff. One year of this :
experience must have been at the next lower |
grade leve. or eguivalent. Exhibit 33,
Career Oppcrtunity Announcement 91-8000-MB;
Qualifications Regquired section, pp. 1 & 2.
(See also Exhibit 34, %1-8001-MB, which
contains the same reguired gualificaticn.)

25. Deloatch was better gualified for the
positicn than Ms. Mace.

26. Mr. Edward L. Ealman is the Seni»r executive
who has served as Director of the Division of Contracts and
Property Management, Office of Administration. He is
responsible for the Division in which the contested position
occurred and he actively participated in the selection
process.

27. On the record before the agency there are no
black males who have favorable comments about how they have
been treated by Mr. Halman. Although it is true that Mr.
Halman is himself a black male, he 125 faller into a pattern
of supervision which favors females for promotion,
particularly young females. Even though Mr. Halman has

actively recruited black males, b’ ; management style favors

female employees for promotion. iIn particular, there is no



indication that any black male was part of an upward
mobility program under Mr. Halman. Since sume of the black
males were motivated enough to leave the agency to gain
promotion, it is hard to understand why they could not be
part of an upward mobility program within the agency.

28. ©On the record before the agency, all the
favorable comments about Mr. Halman are by wcmen. The
comments of males in the record vary from bitter to
scathing. First, there is the testimony of the complainant,
Voneree Deloatch, who believes he has been discriminated
against. The core of Mr. Delcatch’s testimony is that:

In order to advance, and be promoted, all of
the Black Males who have been employed under
Mr. Halman, had to leave NRC and seek
employment in other agencies. In fact, three
of these Black males are presently Branch
Chiefs in cther Federal agencies. Currently
there are no Black or any other minority
males in DCPM in this pay plan and series.

29. A black male ex-emplcyee who worked in the
contracts division under Mr. Halman {(and who was a coworker
of Mr. Delocatch) states, in nc uncertain terms, his
conclusion that Mr. Halman was biased against black males.
He states that his supervisor at the NRC, Mr. Mcrton, was
black and was brought in as a GM-15 but that Mr. Halman

didn’t find any of the black males gualified

to move beyond GS-13. In my copinion the
Blacks in the division who were not proroted



were just as gualified as the white males and
the white females were.

There was one older black man in the
division, Lee Murphy, whe I think was
adeguately qualified for promction, but was
stuck at about a GS-9. He had a college
degree and had studied for an advanced
degree.

He also states that
Alil of the eligible white males were promoted
past GS-13. None of the eligible black males
were.

30. Consistent with this testimony is the

testimony of another black male ex-employee who felt he was

dead-ended in Mr. Halman’s division and who achieved a GG-14

at the Government Printing Office after he left the NRC.
The ex-employee stated:

... I went to GPO to get into the management
ranks, which I could not do at NRC. No black
males in NRC, in the contracts division,
moved beyond GS-13 in the seven years 1 was
there.

When I arrived in NRC contracting, the ratic
of females to males in the 1102 series was
fairly egqual. By the time I left the ratio
had tipped to favor the female side.

I would characterize Mr. Halman as a
consummate manager. He controlled most of
the decision making in the division, even
when he was not the first line supervisor.

He obviously controlled the types of
assignments that employees were given and
helped decide who would get certain contracts
[to work on]. In my opinion, Blacks did not
receive egual or fair assignment of training

10



or the complex type of contract assignments.
These decisions cobviocusly have a bearing on
the advancement of employees. I believe
that, on the average, the black employees
brought at least egual or better education
and training to the job than the white
employees did.

31. Deloatch is a highly qualified candidate. On
rating factor 1, which deals with comprehensive knowledge of
federal acguisition regulations and applicable agency
regulations, he has seen the procurement regulations from a
variety of perspectives: (1) as a business development
specialist (GS-14), he has seen their impact on small
disadvantaged business, labor surplus and woman-owned
businesses; (2) he has developed policies on small business
programs: (3) he has been a liaison to a Ccngressional
committee and to the White House Staff: (4) he has developed
procurement regulations and related NRC materials; (5) fer
about a year, he was a contract negotiator, administrator
(January 1279 - February 1980).

32. Neither Mr. Hagan nor Mr. Halman reasonably
considered the relative education and experience of the
candidates with respect to management. Both by virtue of
the number of years of management experience, including
military experience (which Mr. Hagan inexplicably discounted

totally) and education (Mr. Delocatch had taken 30 seminar

11




hours in management and 25 in administration). Rating Ms.
Mace and Mr. Deloatch as equal on this rating facter is
indicative of a bias resulting from generally favoring Ms.
Mace. It is not necessarily a racial bias; but it is a bias
that prevented a fair consideration of managemenc skills and
that contributed to a failure to consider all candidates,
including those of minority groups.

33. Had the competition been held at an earlier
time, Ms. Mace would not have had the required management
experience at all and Mr. Delocatch would have to have been
supericr on this factor.

34. Defendant’s reasons for neot selecting
Deloatch for the position are pretextual.

35. Plaintiff has exhausted his administrative
remedies and :his suit is timely filed.

36. Defendant has intentionally discriminated
against Plaintiff due to his race (black) and gender (male).

WHEREFORE, Plaintiff prays that this court:

1. Declare the Defendants’ conduct to be in violaticn
of his rights under Title VII and enjoin them from engaging
in such conduct.

2. Place Plaintiff in his rightful place in
Defendants’ work force and order front pay relief and

benefits until he attains his rightful place.

iz



3. Aaward him eguitable relief of back pay and benefits
to the date of his promotion, front pay and benefits until
he attains his rightful place and compensatory damages to
the extent allowed by law.

4. Award his attorney’s fees and costs.

$. Grant such other relief as it may deem just and

proper.

-

Respectfully sub tted,

Y7 el rh

Gary Howard &impson
Simpson & Ehrlich, P.A.
4800 Montgomery lLane
Suite 920

Bethesda, Maryland 20814
(301) 656-7013

Attorney for Plaintiff

Jury Demand

Plaintiff demands a trial by jury on all issues so

4

triable. 7 /

,,”;:,1 /
[ /9 -

Gary yow Simpgbn
//
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Combustion Engineering, Inc. v. NRC, No. 93-1094
[D.C. 1Y, filed Jan. 29, 1993)




united States Coort of Appea.
For the District of Columbia Qreuit
FILED JAN 29 1953
IN THE RON GARVIN
UNITED STATES COURT OF APPEALS CLERK

FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITIOR FOR REVIEW
OF ORDER OF
UNITED STATES NUCLEAR REGULATORY COMMISSION

COMBUSTIOR ENGINEERING, INC.,

)
)
)
Petitioner, ) ;
) 94-1094
¥, ) Ko.
)
UNITED STATES OF AMERICA and )
U.S. NUCLEAR REGULATORY )
COMMISSION, )
Respondents. )
)
)
PETITION FOR REVIEW

Pursuant to Section 183 of the Atomic Energy Act of
1554, as amended, 42 U.S.C. § 2239 (1988), and the Administrative
Orders Review Act, 28 U.S.C. §§ 2341-2351 (1988), Combustion
Engineering, Inc. ("CE”) hereby petitions the Court for review of
a final order issued by the United States Nuclear Regulatory
Commission ("NRC”) on December 17, 1992. The final order is in
the form of a letter from James M. Taylor, NRC Executive Director
for Operations, to Mr. A. Edward Scherer, Vice President,
Regulatory Affairs, Combustion Engineering, Inc. It denies CE's
request, submitted pursuant to 10 C.F.R. § 171.11(d), for an

exemption from the payment of the NRC's fiscal year 1992 annual



fee and surcharge, published at 57 Fed. Reg. 32,691 (July 23,

1992). A copy of the final order is attached hereto.

Dated: January 29, 1993
Attachment

Respectfully submitted,

Nineh £/

Harold F. Reis

Michael F. Healy

R. Alexander Glenn
YEWMAN & HOLTZINGER, P.C.
1615 L St., N.W,

Suite 1000

Washington, D.C. 20036
Tel. (202) 955-6600

Attorneys for Petitioner
Combustion Engineering, Inc.

T - T S _TER A



Q"é © UNITED STATES
EN rd 2 NUCLEAR REGULATORY COMMISSIO
g : ;Z WASHINGTON, D. C. 20555
) v 44 December 17, 1992
& DY
'..“

Mr. A. Edward Scherer

Vice President, Regulatory Affairs
Combustion Engineering, Inc.

1000 Prospect Hill Road

P.0. Box 500

Windsor, Connecticut 06095-0500

Dear Mr. Scherer:

I am responding to your November 19, 1992, letter requesting an exemption from
payment of the annual fees for the two low enriched uranium (LEU) fuel
manufacturing licenses for Combustion Engineering’s (CE‘s) facilities in
Hematite, Missouri and Windsor, Connecticut.

Your request for exemption from the FY 1992 annual fees raises the same issues
that were raised in your August 8, 1991, request for exemption from the annual
fees. These issues were fully addressed in our response to Mr. Richard S.
Siudek dated December 17, 1991, which denied CE’s request for exemption from
the annual fees (copy enclosed). As you indicate in your November 19, 1992,
letter, CE challenged the FY 1991 final rule as well as the NRC denial of your
exemption reguest and this case is now pending before the U.S. "ourt of
Appeals (D.C. Circuit), N r

1 .~
Requlatory Commission and the United States of America, D.C. Cir. Nos.
9]1-1435 and 92-1001.

The NRC indicated in the final rule which was published July 23, 1992
(effective August 24, 1992), that the basic methodology used in developing the
amount of the fees for FY 1992 was unchanged from that used in FY 1991 to
calculate the Part 170 professional hourly rate, the specific materials
licensing and inspection fees in Part 170, and the Part 171 annual fees

(57 FR 32692). Therefore, and as you have indicated in your November 19,
1992, letter, the FY 1992 amendments to the fee regulations did not modify in
any significant respect their impact on CE as compared with any other low
enriched uvranium fuel facility. Thus, the NRC concludes that your arguments
regarding economic and competitive impact, and capacity, dc not provide a
basis for the NRC to grant CE an exemption from the annual fee for FY 1992.
We believe that the annual fee, including the surcharge, is based on a
practical, fair and equitable allocation of the costs attributable to the LEU
fuel fabrication subclass of licensees.

Newman & Holtzinger



Mr. A. Edward Scherer -2-

Based on the above and the reasons specifically enunciated in our December 17,
1991, letter to CE, your request for exemption from the FY 1992 annual fee,
including the surcharge, is denied and your request to base the annual fee on
fuel fabrication capacity is denied.

Sincerely,

s M. 11:30r

xecutive Director
for Operations

Enclosure:
12717791 letter J. Taylor
to R, Siudek, CE




UNITED STATES
NUCLEAR REGULATORY COMMISSION
WASHINGTON © C 20855

December 17, 1991

Mr. Richard S. Siudek

Vice President, Nuclear Fuel
Combustion Engineering, Inc.
1000 Prospect Hill Road

Post Office Box 500

Windsor, Connecticut 06095-0500

Dear Mr. Siudek:

I am responding to your August 8, 1991, letter requesting an
exemption from payment of the annual fees for the two low
enriched uranium (LEU) fuel manufacturing licenses for Combustion
Engineering's (CE's) facilities in Hematite, Missouri and
Windsor, Connecticut. For reasons specified in this letter, your
reguest has been denied.

As stated in 10 CFR 171.11(d), the Commission may grant a
materials licensee an exemption from the annual fee only if it
determines that the annual fee is not based on a fair and
eguitable allocation of the NRC costs under 10 CFR 171.11. The
following factors must be fulfilled as determined by the
Commission for an exemption to be granted.

1) There are data specifically indicating that the
assessnment of the annual fee will result in a
significuntly disproportionate allocation of costs to
the licensee, or class of licensees;

z) There is clear and convincing evidence that the
budgeted generic costs attributable to the class of
licensees are neither directly nor indirectly related
to the specific class of licensee nor explicitly
allocated to the licensee by Commission peolicy
decision; and

3) Any other rel. . ant matter that t*2z licensee believes
shows that the annual fee was not based on a fair and
eguitable allocation of NRC costs.

These criteria are consistent with the requirement of Public Law
101-508 that: "To the maximum extent practical, the charges
shall have a reasonable relationship tec the cost of providing
regulatory services and may be based on the allocation of the
Commission's resources among licensees or classes of licensees."



In support of the exemption reguest, CE has stated that:

"The new annual fee has an inegquitable and
disproportionate economic and competitive impact on CE
as cpposed to other fuel manufacturers and the
imposition of the annual fee on both CE fuel facilities
bears no "reasonable relationship to the cost of

p: oviding regulatery services" tc CE, as reguired by
OBrA. The NRC's generic costs for regulating fuel
facilities are :'ot substantially increased by the fact
that CE has one process split between two facilities.
However, even if CE were charged only one fee, under
the new rule, CE would still pay a disproportionate
amount of the generic NRC costs in relation to larger
fuel manufacturers. For these reasons, the charges,
therefore, alsco violate OBRA in that they have not been
"fairly and equitably™ allocated "among licensees."

Your reguest for an exemptiou from the annual fees raises two
guestions. The first gquestion involves whether economic and
competitive impacts, and capacity should be considered in
assessing annual fees. The second guestion concerns whether
there is a reasonable relationship between the LEU fuel
manufacturing license to which the annual fee is assessed, and
the regulatory services provided.

onomi itive ] "

Most of the commenters on the prcposed rule published April 12,
1891, indicated that the annual fees would result in some type of
impact on the licensee. Many commenters, including fuel
facilities, noted that the annual fees would result in adverse
econonic and competitive impacts. Therefore, in developing the
final rule, the Commission considered generically the adverse
impact of implementing Public Law 101-508. The Commission
concluded that:

"to eliminate the adverse effects, the annual fees
would have to be eliminated or reduced. Because Public
Law 101-508 reguires the NRC to assess and collect
approximately 100 percent of its budget authority, a
reduction in the fees assessed for one class of
licensee would regquire a corresponding increase in the
fees assessed for another class. Therefore, the
impacts noted cannot be eliminated without creating



adverse effects for other licensees. Fcor this reason,
consideration has been given only to the effects that
NRC is required to consider by law (i.e., the Atomic
Energy Act, the Energy Reorganization Act, and the
Regulatory Flexibility Act)." (56 FR 31476; July 10,
1991).

Consistent with the Commission conclusicn in the final rule, the
economic and competitive impacts you noted are not a basis for
adjusting the annual fees. In addition, the Commission is not
required to egqualize the economic and competitive impacts on the
more than 9,000 NRC licensas or on specific licensees (e.g., CE)
within a specific class (e.g., LEU fuel manufacturers). The fact
that the impact varies for the more than 9,000 licenses or within
the LEU fuel cl..ss of licensees does not lead to the conclusion
that the fees have not been fairly and equitably allccated among
licensees or a class of licensees. 1In fact, it would be expected
that the same annual fee could have different economic and
competitive impacts on different licensees because of the
different eccononmies of scale, financial positions, business
strategies, and other business and economic factors associated
with the specific licensee. It would not constitute sound policy
or the wise use of limnited NRC resources to tailor fees to
accommodate the particular situation of each of these licensees.

In discussing the impact of the new annual fees, you have
provided data indicating that CE’s annual fee per production
capacity (kilograms of Uranium 235 (KGU)) is higher than that for
other LEU fuel fabricators. The NRC does not debate this claim.
However, the NRC does not agree with the implication that annual
fees should be based on a licensee’s size, production capacity or
the actual production of LEU, and hence revenues generated by the
organization. The annual fees are to recover the NRC’s generic
and other regulatory costs not appropriated from the Nuclear
Waste Fund or recovered from license fees under 10 CFR Part 170.
The amount of these costs is not materially affected by a
facility’s LEU fuel fabrication capacity, but is primarily
dependent on NRC’s regulatiocns, guidance and policy development
activities, research and other activities that are necessary for
NRC to regulate safely a class of licensees. It is also noted
that the annual fees for other classes of licensees are based on
possession of a license and not on capacity (e.g., number of
hospital beds, number of radioactive sources, or capacity to
produce electricity).

For the above reasons, I conclude that your arguments regarding
economic and competitive impact, and capacity do not support an
exemption from the annual fee.



oc ] of NRC Costs to u el M ‘acturi Licensees

You indicated that the allocation of costs in the rule to LEU

facilities results in a significantly disproportionate allocation

of costs to CE as compared to other LEU fuel manufacturers. The

basis for this claim i1s that you believe the generic and other |
regulatory costs for regulating LEU fuel facility licensees are

not materially increased by the fact that CE operates two

facilities as opposed to cne.

The NRC has reexanmined the allocation of costs to the LEU fuel
manufacturing licenses. This reexamination has been acconmplished
within the framework of the Public Law and accompanying
Conference Report, and the fundamental principles used by the
Commission in establishing annual fees for all classes of
licensees.

Public Law 101-508 and the accompanying Conference Report provide
that to the maximum extent practicable, the annual fee shall have
a reascnable relationship to the cost of providing regulatory
services to the licensees. Consistent with the law and the
guidance in the Conference Report, the NRC allocated its budgeted
generic and other regulatory costs not recovered from 10 CFR Part
170 license fees to the major classes of licensees. To the
extent practicable and where necessary for a more fair and
eguitable allocation of costs, a major class of licensees was
further subdivided into subclasses. For example, NRC costs for
the fuel facilities class of licensees were allccated further to
UF, conversion, HEU fuel fabrication, LEU fuel fabricatiocn and
other licenses. Within a subclass, the cost was uniformly
allocated to each license in the subclass based on the premise
that there is noc significant difference in the generic and other
regulatory services provided to each license within a subclass.
This approach and principle were used for all classes of
licensees.

The costs allocated to the licenses within the LEU subclass are

for the safety and safeguards generic and other regulatory

activities that are attributable to this subclass of licensees

and that are not recovered by 10 CFR Part 170 license and

inspection fees. These costs were allocated uniformly to each of

the six licenses within the LEU subclass, based on the premise

that tl.cre is not a significant difference in the generic and

other regulateory services provided to each of the six licenses.

(The six licenses are shown in the enclosure.) Thus, the :
question presented is whether, in fact, there is a significant |
difference between the generic and other regulatory services

provided to either of the two CE LEU licenses and toc the other

four LEU licenses.
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To answer the above gquestion, the NRC regulatory activities
covered by the annual fee were reexamined to determine whether
any vary to a significant degree from license to license. These
activities and their relationship to the license are discussed

below:

-

Guidance and Policies: The same NRC regulations (e.q.,

10 CFR Parts 70, 73 and 74), guidance (e.g., Regulatory
Guides) and policies are applied to each of the six
licenses to the same degree. That is, the regulations,
guidance and pelicy applied to the General Electric
license, for example, are the same as those applied to
the CE Windsor license or to the CE Hematite license.
The NRC does neot apply only a part of the regulations,
guidance and policies to CE Hematite because the
facility only converts UF, to UQ;, and a different part
to CE Windsor and B&W because they only convert U0, to
finished fuel. Instead, the application of the
regulations, guidance and policies is the same
independent of what part of the conversion process is
licensed or whether the entire process is licensed.
For CE, this means that NRC regulations, guidance and
policies are applied to each license separately.

Safety and Safeguards Research: The research costs

included in the annual fee are for research in the
areas of safeguards and environmental policy/
decommissioning. These research activities are
uniformly applicable to each license, and do not depend
on a specific part of the LEU fuel fabricaticn process.
For example, CE has two licenses at separate locations
to decomnission and the research associated with
decommissioning is applicable tc each site.

1 ] versi

Activities: As with the regulations and regulatory
guides, the NRC does not apply one part of the
inspection procedures to facilities that convert UF, to
U0, and a different part to thosz that convert U0, to
finished fuel. Instead, the same procedures are
unifornmly applicable to eack license. In addition,
headquarters oversight of the regional activities is
uniformly applicable to each license. It is also noted
that the two CE facilities are also located within and
inspected by two different regions.



- Event Analysis: The analysis of events benefits each
license the same. For example, generic communications
resulting from an event are sent to CE for each license
held by the company.

- Regional Enforcement: Allegation followup and regional

enforcement are dependent on the fact that there is a
facility (i.e., license), independent of what process
is used. Enforcemen*. regulaticns, for example, apply
toc a specific license and not to the process used by
the licensee.

- Other Regulatory Activities: Other regulatory
activities whose costs are included in the annual fee
include, for example, responses to 2.206 petitions and
respeonses to Congressional letters.

As indicated by the above discussion, the NRC costs attributable
to the LEU facilities subclass are more related to the fact that
a license exists and not to the LEU manufacturing process. Thus,
a uniform allocation of ceosts to each license results in an
annual fee that has a reasonable relationship to the generic and
other regulatory services provided.

The surcharge part of the annual fee includes NRC budgeted costs
that are not attributable to the LEU subclass, but it was
assessed to the licensees in the subclass for policy reasons.
For the LEU subclass of licensees, the surcharge includes a
portion of low-level waste costs and costs not recovered from
small entities. In the Conference Report, Congress indicated
that these types of costs "may be recovered from such licensees
as the Commission, in its discretion, determines can tairly,
eguitably, and practicably contribute to their payment.*
Following this guidance, the Commissicn decided to unifornly
allocate these costs to each fuel facility resulting in the same
surcharge for each license.

For the above reasons, I conclude that the annual fee, including
the surcharge, is based on a practical, fair and egquitable
allocaticn of the costs attributable to the LEU fuel fabrication
subclass of licensees.

Conclusion:

The eccnomic and competitive impacts ncted in your exemption
regquest do not provide a basis for the NRC to grant Combustion
Engineering, Inc. an exemption from the annual fee. Based on a
reexanination of the allocation of costes to the LEU fuel



manufacturing subclass of licensees, the NRC concludes that
uniformly allocating the costs to the license to determine the
amount of the annual fee 1s a fair, eguitable and practical way
to recover its costs attributable to the LEU fuel fabrication
subclass of licensees. In addition, this method of allocating
the costs results in annual fees that have a reasonable
relationship to the cost of providing the regulatory services;
therefore, the annual fees do not result in a disproporticnate
allocation of NRC generic and other regulatory costs to the LEU
fuel fabricaticn licenses.

Based on the above, your reguest for an exemption frem the FY
1591 through FY 1995 annual fees, including the surcharge, is
denied and your request to base the annual fee on fuel
fabrication capacity is denied.

Sincerely,

Original Signed 8y.
James M. Teylor

James M. Taylor
Executive Director
for Operations

Enclosure:
As stated




SUBCLASS

Enclosure

LOW _ENRICHED URANIUM FUEL FACILITIES

Licenses

- Combustion Engineering
(Hematite)

- Combustion Engineering
(Windsor)

- Babcock and Wilcox

- Advanced Nuclear Fuels
- General Electric Co.
- Westinghouse Electric Co.

Docket £ Lecatjon Fuel Fabrication Process
70-36 RIII UF, to U0,

70-1100 RI vo, to finished fuel
70-1201 RIT vo, to finished fuel
70~1257 R-V UF‘ to Uo2 to finished fuel
70-1113 RIIX UF‘ to vo, to finished fuel
70-1151 RII UF, to U0, to finished fuel
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR REVIEW
OF ORDER OF
UNITED STATES NUCLEAR REGULATORY COMMISSION

COMBUSTION ENGINEERING, INC.
Petitioner,
v. No.
UNITED STATES OF AMERICA AND
UNITED STATES NUCLEAR REGULATORY
COMMISSION,

Respondents.
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DISCLOSURE OF INTERESTS OF PARIIES
Pursuant to Rule 6A of the General Rules of the United
States Court of Appeals for the District of Columbia Circuit
there follows a disclosure statement identifying each of
petitioner’'s parent companies, subsidiaries (except wholly-owned
subsidiaries) and affiliates that have issued shares or debt
gsecurities to the public:

Asea Brown Boveri, Inc., a U.S. corpecration

ABB Asea Brown Boveri Ltd., a Swiss corporation
Asea AB, a Swedish corporation

BBC Brown Boveri Ltd., a Swiss corporation

ABB Finance Inc., a U.S. corporation

ABB Special Finance, Inc., a U.S. corporation
ABB Finance B.V., the KRetherlands

ABE Capital B.V., the Netherlands

ABB Special Investment N.V., Netherland Antilles
Elektrisk Bureau A/S, Norway

A/S Norsk Elektrisk Brown Boveri, Norway

Asea Brown Boveri AG, Germany



Asea Tolley Electric Company Ltd., New Zealand

Skulderbladet AB,
Asea Brown Boveri Ltd.,

Dated: January 29, 1993

India

Respectfully submitted,

Harold F. Reis

Michael F. Healy

R. Alexander Glenn
NEWMAN & HOLTZINGER, P.C.
1615 L Street, N.W.

Suite 1000

washington, D.C. 20036
Tel. (202) 955-6600

Attorneys for Petitioner
Combustion Engineering, Inc.



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR REVIEW
OF ORDER OF
UNITED STATES NUCLEAR REGULATORY COMMISSION

COMBUSTION ENGINEERING, INC.
Petitioner,
¥ No.
URITED STATES OF AMERICA AND
UNITED STATES NUCLEAR REGULATORY
COMMISSION,

Respondents.
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CERTIFICATE OF SERVICE
1 hereby certify that 1 have this 29th day of January,
1993, served a copy of the ”"Petition for Review” and “"Disclosure
of Interests of Parties” in the above-captioned proceeding by
first class mail, postage prepaid, upon the Attorney General of
the United States and the Solicitor of the United States Nuclear
Regulatory Commission.

Respectfully submitted,

W E Jllix

Harold F. Reis

NEWMAN & HOLTZINGER, P.C.
1615 L Street, N.W.

Suite 1000

Washington, D.C. 20036
Tel. (202) 955-6600

Attorneys for Petitioner
Combustion Engineering, Inc.

Dated: January 29, 1993



IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR REVIEW
OF ORDER OF
UNITED STATES NUCLEAR REGULATORY COMMISSION

COMBUSTION ENGINEERING, INC.
Petitioner,
v. No.
UNITED STATES OF AMERICA AND
UNITED STATES NUCLEAR REGULATORY
COMMISSION,

Respondents.
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MOTION OF COMBUSTION ENGINEERING, INC.
TO CONSOLIDATE WITH CASE NO. 92-1390
— AND DEFER FURTHER FROCEEDINGS

Combustion Engineering, Inc. ("CE") hereby moves the
Court to consolidate this case with Case No. 92-1390 currently
pending before the Court and defer further proceedings in these
consolidated cases.

CE's Petition for Review, filed concurrently with this
motion, seeks review of a final order of the United States
Nuclear Regulatory Commission ("NRC"”) denying CE's request for
exemption from the NRC's final rule published at 57 Fed. Reg.
32,691 (July 23, 1992) which imposes on CE annual fees and
surcharges for fiscal year 19%2. Case No. 92-1390 seeks review
of that final rule. Both No. 92-13%0 and the present Petition

for Review involve the application to CE of different but related



provisions of the amendments to 10 C.F.R. Part 171 establishing
the annual fee and succharge for fiscal year 1982. 1In view of
the close relationship of No. 92-1390 with the present Petition
for Review, the substantially similar legal issues involved in
the two cases, and "[i]n order to achieve the most efficient use
of the Court’s resources as well as to maintain consistency in
its decisions,” 1/ CE submits that the Court should consolidate
these cases.

CE also requests that the Court defer further
proceedings in this case. The 1992 fee is based upon the same
statute, Section 610i(c) of the Omnibus Budget Reconciliation Act
of 1990, Pub. L. No. 101-508, 104 Staet. 1388, 1388-298 (codified
at 42 U.S.C.A. § 2214 (Supp. 1992)). 1t employs essentially the
same methodology as that adopted by the NRC in an earlier rule
promulgated for annual fees. 56 Fed. Reg. 31,472 (July 10,
1992). That latter rule and CE's related exemption reguest for
fiscal years 1991-1995 are the subject of consolidated cases Nos.
91-1407, 92-1019, 91-1435 and 92-1001 (hereinafter "the
Consolidated Cases”) currently pending in this Court. Therefore,
the disposition by this Court of the Petitions for Reviewvw in the
Consolidated Cases may well determine the disposition of this

case and No. 92-1390.

1/ Handbook of Practice and Intexrnal Procedures of the United
Statas Court of 18 To5 sk Bistwird ab oyt
Circuit, Part V.A., p.26 (1987).



On August 25, 1992, CE filed a Motion to Defer Further
Proceedings in No. 92-1390 for reasons similar to those set forth
herein. On October 8, 1992, the Court granted CE‘s motion and
defe.red further proceedings in No. 92-1390 pending a final
decision in the Consolidated Cases.

Accordingly, for the reasons stated above, and based on
the Court‘s earlier order deferring further action in 92-1350, CE
moves that the Court defer all further action on this case
pending a final, non-reviewable decision in the Consolidated
Cases or pending further motion of either CE or the Government
Respondents. The NRC has authorized CE to advise the Court that
the Government Respondents have no cbjection to the relief sought
by this motion.

Respectfully submitted,

A £ Jlie

Harold F. Reis

Michael F. Healy

R. Alexander Glenn
NEWMAN & HOLTZINGER, P.C.
1615 L Street, N.W.

Suite 1000

washington, D.C. 20036
Tel. (202) 955-6600

Attorneys for Petitioner
Combustion Engineering, inc.

Dated: January 29, 1993
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IN THE
UNITED STATES COURT OF APPEALS
FOR THE DISTRICT OF COLUMBIA CIRCUIT

PETITION FOR REVIEW
OF ORDER OF
UNITED STATES NUCLEAR REGULATORY COMMISSION

COMBUSTIOR ENGINEERING, INC.
Petitioner,
v. No.

UNITED STATES OF AMERICA AND
UNRITED STATES NUCLEAR REGULATORY
COMMISSION,

Respondents.
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CERTIFICATE OF SERVICE
1 hereby certify that I have on this 29th day of

January, 1993, served Combustion Engineering, Inc.’'s "Motion to
Consclidate With Case No. 92-1390 and Defer Further Proceedings”
by first class mail, postage prepaid, upon the Attorney General
of the United States and the Soliciteor of the United States
Nuclear Regulatory Commission.

Respectfully submitted,

Harcld F. Reis

NEWMAN & HOLTZINGER, P.C.
1615 L Street, N.W.
Suite 1000

Washington, D.C. 20036
Tel. (202) 955-6600

Attorneys for Petitioner
Combustion Engineering, Inc.

Dated: January 2%, 1993



