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2 PROC EED I NGS

3 JUDGE CARTER: This is a prehearing conference

4 of the Atomic Safety and Licensing Board of the United

5 States Nuclear Regulatory Commission in the case of

6 Consolidated Edison Company of New Yo'rk, Indian Point, Unit

7 2, Docket No. 50-247, and Power Authority of the State of
f

8 New York, Indian Point, Unit 3, Docket No. 50-286.

9 My name is Louis Carter. I am the chairman of

10 this Board.

11 Some preliminary remarks. There will be no

12 testimony today and there will be no limited appearances.

13 There will be no statements other than from counsel in

14 response to the inquiries of the Board, and there will be

15 no smoking.

16 I would like to introduce the other members of

17 this Board. To my lett is Judge Frederick Shon. Judge

18 Shon is an engineering graduate of Columbia University. He

19 has spent over 20 years in the profession of the licensing

20 and operatiorial safety in nuclear engineering. He has been

l 21 a member of the faculty of the University of California at
|

,

22 Berkeley in nuclear engineering and has published numerous !
'O|

23 articles for various scientific journals in regard to these i

I

24 ma t t e rs .

(C:-I 25 To my right is Dr. Oscar Pa ris. Dr. Paris is a

26 Phi Beta Kappa graduate of the University'of North Carolina,
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2 where he also received his Master's degree in zoology and

3 has his Ph.D. From the University of California, Berkeley,

4 in zoology.

5 He has taught at the University of North

6 Carolina and the University of California at Berkeley and

7 was the professor of zoology and head of the department of

8 zoology and physiology at the University of Wyoming. Since

'

9 1966 he has been a member of the Atomic Safety and Licensing Board

10 panel of the Commission. He is the recipient of many

11 honors and has written many scientific papers and reports

12 in the areas of population ecology, trophic relationships,

13 radiation ecology, and environmental impact assessment.

14 Subject to change, here is the batting order for

15 today as best we can see it at this time. First let me ask

16 you, please, if you speak, give me a chance to recognize

17 you and then state your name so that the Reporter can get

18 your name properly on the record.

19 We will consider the petitions in order. We are

20 going to try to do it in alphabetical order rather than in

21 any grouping. We are not going to consider the limited

22 appearance requests at.this time, but merely the formal !

O '

23 intervention petitions. As each organization is called,

24 the counsel or representative will please rise and state

25 his or her full.name. At that time that will be in the

26 nature of the entry of the appearance. And let me say that

,
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1
13.

I

b] those attorneys who have not entered their formal notices2

3 of appearances, please do so as soon as you can.
4

We will then inquire as to whether there are any
5 applications or motions to come before the Commission.
6 We will then, as to each pdtition to intervene,
7 hear a short response or answer from the staff and the
8 licensees as to each petition and a short reply from the

9 petitioner. These will be limited to one minute for eae,h
10 side unless both staff and licensee object, then the .

11 petitioner will be given equal time.
12 Next, states and state agencies will be asked to
13 give preliminary oral statements of the subject matters on

\ 14 which they desire to participate. Formal written
15 statements of those items will be required to be filed on
16

or about December 8th, approximately a week from today. We

17 will clarify that later on.

18 I hope that someone from one of the states will
19

answer the question raised by the Commission when they said,
20

does the Governor of the State of New York wish to express
21 an official position with regard to the long-term operation
22 of the units?

() 23 Next, we will consider procedures for
24 consideration of the licensee' motion for stay, the date

L( ) 25 for filing responses, and a date for oral argument.
26 Next, after that, we will consider responses to

_
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2 petitions and contentions. Following that, we will try to
)

3 identify the issues. After that, set dates for discovery

() 4 and other items on our prehearing memorandum.
_

5 That concludes the major categories that we will

6 consider. As you can see, we have a long agenda, and I

7 hope you will forgive me if we move rather quickly through

8 some of these items. The purpose for the oral presentation

9 is to permit the public and the media to get some
,

10 opportunity to hear what the positions are, and yet the

11 written documentation will be required of all positions.

12 When filing any documents or pleadings, I will

13 ask you please to try to comply with these rules in

14 addition to others. Try to include the name of the party

15 filing in the title of the document. Try also not to

16 combine motions and answers and answers to interrogatories

17 and affidavits. Separate the documents by their nature.

18 Also, please check the rules with regard to the right and

19 opportunity to file replies to answers or responses to

20 res po ns es , and so forth. In not every case are you permitted

21 to file another pleading after an answer has been filed.

22 If there are no objections, we will go back to

O
| 23 this procedure. The first item was A, as each organization
|
| 24 is called, the counsel or representative will please rise

O
| 25 and state his or her full name. We will first ask the

|
'

26 representative of the NRC staff to identify themselves.
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I I 2 MS. MOORE: Your Honor, my name is Janice Moore.
($) i

3 With me today is is Myron Karmsa, who is counsel for NRC

4 staff.

3 5 JUDGE CARTER: Thank you.

6 Consolidated Edison Compan of New York?
7 MR. BRANDENBURG: Members of the Licensing Board,

;

8 my name is Brent Brandenburg. I am an attorney with the

9 Consolidated Edison Company of New York. With me today,is
10 Joy Panyon sitting to my right, my associate Tom Fairley,
11 and Bernard Sanoff, ar. attorney with the law firm of
12 Kronish, Lieb, Shainswit, Weiner & Hellman, who is acting
13,d of counsel to Consolidated Edison in this proceeding.
14 JUDGE CARTER: Power Authority of the State of

-

15 New York.

16 MR. MORGAN: My name is Charles Morgan, Jr. At

17 my left is Joseph J. Levin and at my right is Paul
18 Colarulli from our firm. We represent the POve r Authority,
19 as does Mr. Charles Pratt, who in the second gentleman on
20 the left. He is the assistant gener al co.'nsel te che Power

.

21 Authority. As to Shea & Gould, Mr. Bernard Fischman and

22 Mr. Mi*chael Curley are from that firm.
( 23 JUDGE CARTER: Now as to the formal intervenors,

24 first, New York City Audubon Society.-
1

| .

. 25 MR. RYAN: Yes, sir. My name is Jeffrey Cobb
26 Ryan. I am a director of the New York City Audubon Society,
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2 and I am chairman of its conservation committee.O
3 JUDGE CARTER: Tha nk you, Mr. Ryan.

,

4 At this point it might be appropriate to advise i

5 or warn members in that situation that where a

6 representative other than an attorney' appears, they should

7 provide the basis for their representation of the,

8 organization. That is spelled out specifically in our

9 rules. I think that is 2.713 and has been mentioned in
a

10 some of the responsive pleadings of some of the parties.

11 We will expect that to be done within the next week.

12 Village of Buchanan is next.

_ 13 MS. HARDING: Cheryl Harding, deputy mayor,

14 Village of Buchanan.

15 JUDGE CARTER: We have already received

16 Consolidated Edison's request to be admitted as a party.

17 Next, the members of The Counsel of The City of

18 New Yo rk. Is there any one person who purports to

19 represent these members?

20 MR. TANNENBERG: Yes. Marvin Tannenberg

21 representing Ruth Messinger and the other nine members of,

22 the City Council.

O
23 JUDGE CARTER: Are you an attorney, sir?

'
24 MR. TANNENBERG: I am not an attorney, sir. I

(Z)
'

25 am an authorized-representative of Ms. Messinger.-

26 JUDGE CARTER: Are there any-representatives

-
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] 2 here of Ms. Friedlander?

3 MR. TANNENBERG: Yes, I have a letter of

)
authorization from Ms. Messinger and the other members of4

5 the City Council, all ten.

6 JUDGE CARTER: How do you ' spell your last name?

7 MR. TANNENBERG: TANNENBERG.

8 JUDGE CARTER: We have next the representative

9 of Alfred B. Del Bello, executive of the County of
a

10 Westchest'er.

11 MS. SUSSMAN: I am Mary Ann Sussman, representing

12 County Executive Alfred Del Bello.

13 JUDGE CARTER: Are you an attorney?--

, -

14 MS. SUSSMAN: I am an attorney. But I am no t
'

15 here as an attorney. I am here as a representative from

16 County Executive Del Bello's staff.

17 JUDGE CARTER: Again, the requirement of the

18 submission of the basis of your representation, if this is

19 a petition under 715 as a state agency or municipality,

20 then you will need to have at the minimum the basis for

21 your representation. If it is not approved under that,

22 then under 714 you will have to file a formal petition with

nV 23 contentions.

24 Friends of the Earth,

bltf_a 25 MS. SALZMAN: My name is Lorna Salzman.. I am
|

|

26 from the Mid-Atlantic Region of Friends of the Earth. I am
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2

O authorized to appear as a representative of our members
3 living within a 50 mile radius of the Indian Point plant.

.

4 JUDGE CARTER: Greater New York Council on
~

5 Energy.
\

3

6 MR. CORREN: My name is Dean Corren. I am the

7 director of the Greater'New York Council on Energy. As per

8 recommenaations of the NRC staff, we will be amending our.
.

,

9 petition for leave to intervene to make sure that to your '

,

10 satisfaction I am duly authorized by our membership. ~{
11 JUDGE CARTER: That is C O R R E N, correct?

12 MR. CORREN: That's correct.
.

13 JUDGE CARTER:
O The Metropolitan Transportation

14 Authorfty.

15 MS. SCHWART2: Renee Schwartz. I am with the

16 firm of Botein, Hays, Sklar & Herzberg, attorneys of record
4

17 for the Transit Authority.
18 JUDGE CARTER: The Attorney General of the State
19 of New Yo rk ,

_

20 MR. BIALIK:' My name is Ezra Bialik, e

,;21 an assistant Attorney General. With me is Steve Leipzig, e

t22 also an assistant Attorney General..
23 JUDGE CARTER: You heard my quastion earlier

24 about the position of the Governor. Do you know if the
s

.'- '

.

a:
j

25 Governor will have counsel,or will otherwise be a party?
' .26 MR. BIALIK: I 'on't know. We have not beend ,

.

- .i f

-)
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,' 19( 'r .

' ''

' directed to speak for the Governor.2 '

3
~

JUDGE CARTER: Perhaps you could inquire of His,

, 4 E:tceller.cy or his representatives whether he intends to
5 participate, at a convenient time.

'

6 Next, the New York State As'sembly and the<

r ', r
, c

7 Special Coomittee on Nuclear Power.,
,

, 8 MR. ROFFE: My name is Andrew Roffe. I am
,

9 special-counsel to speak for the assembly.
'

10 JUDGE CARTER: That is Mr. Roffe?
,

,

i
i t

11 MR. ROFFE: And Mr. Lecherling, and Mr. Kurtter.
{ > ,)

1:2 JUDGE CART 3R: Next, the joint petition for
s

'
T
i'

13 , leave to
*

intervene by the Union of Concerned Scientists and, , ,

14 y .the New York Public Interest Research Group. We will hear

I'from the Union of Concerned Scientists first.15
s

16
, MR. BLUM: My name is Jeffrey M. Blum, attorney

-

17 \for, the Union of Concerned Scientists. With me is Mr.4

18 William Jordan,.also attorney for the Union of Concerned< ,

19 Scientists.
l !,

20 ' c
'

, JUDGE CARTER: Is there an attorney for the New; s.
| ; ' < '>

f>
'

21 York Public Interect Research Group here?'d [, v.
'

22 MS. HOLT: My name is Joan Holt. We are
),.f ) 23 unrepresented'by counsel, your Honors. I am authorized by3 .

' 24 . our board of directors to represent the New York Public| V. 'q
! Lip 25 Interest Research Group.
t

-

.

,- - . -

vi %
26 ' JUDGE CARTER: Next, the petition of the New.

'

'

,' s 04'
'

s

e os,

e
n. .
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{} 2 York State Energy Office.

3 MR. FROMER: My name is Howard Fromer. For your

(]) 4- information, your Honor, it is the State Energy Office that

5 appears on behalf of the State and its agencies. With

'

6 respect to your question about whether the Governor is

7 going to be expressing his position, I do not know at this

8 time. He has not yet communicated any information through

9 my office to prasent to this Board.
,

10 JUDGE CARTER: You know, I presume, Mr. Bialik
i

11 and Mr. Roffe. If not, I would ask you to introduce

12 yourself to these gentlemen and, conversely, they to you,

_

that the State of New York hopefully may have one or13 so

14 more positions and that your positions be coordinated. You

'

25. can understand the difficulties that may arise. If there

16 is a conflict, let us know.

17 MR. FROMER: We obviously are representing-

18 several elected officials. I am representing the executive

19 department of the State, the Governor and all of its

20' agencies.- Mr. Bialik is representing the Attorney General,

21 and.the other is representing the assembly.

22 JUDGE CARTER: And as I said, would you please

O ~

speak to each other so it may be poasible for you to23,

24 coordinate and present a common position. In numbers there

.O
25 is strength. Maybe there might even appear a lead attorney.

d,

26 Next, we have had the New York-State Assembly, I
+

__

;*.
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)] 2 believe. That was Mr. Roffe.

3 Next, Parents Concerned About Indian Point.

4 MS. POSNER: My name is Pat Posner. I am co-chair-/}
5 leader and spokesperson for Parents concerned about Indian

6 Point. I am not an attorney. I was authorized at a

7 general meeting of our memsership as part of our efforts to

8 secure the safety of our children in the emergency planning

9 zone, to draft a petition, and to represent the group at
,

10 this prehearing conference.

11 JUDGE CARTER: Port Authority of New York?

12 MR. MAIKISH: My name is Charles J. Maikish. I

-- 13 am an attorney in the office of Patrick J. Falvey, who is
%). .

14 the of counsel for the Port Authority of New York and New

15 Jersey.

16 JUDGE CARTERt That is M A I i S H."

17 We have heard from the Power Authority of the

18 State of New York. Next is the Rockland Citizens for Safe

19 Energy.
.

20 MS. KESSLER: My name.is Judith Kessler. I am

21 coordinator of Rockland Citizens for Safe Energy and am

22 authorized by the steering committee to represent the group.

O
23 JUDGE CARTER: The County of Rockland.

24 MR. GUDANSKI: My name is Sam Gudanski. I am a

hr/d 25 Rockland County-legislator. I am an attorney but not

26 appearing in that capacity. I am appearing in the capacity

!
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[}
of a representative of the County of Rockland. Shortly2

3 arriving is Robert Thorsen, who will be representing the

4 County of Rockland.{}
5 JUDGE CARTER: West Branch Conservation

6 Association. *

7 MS. FLEISCHER: I am Zipporah S. Fleischer,

8 secretary West Branch. We nave an amendment to satisfy the

9 objections about who will represent us. I represent the
,

10 members, I was elected by the members, and I have

11 permission to represent them frei. a meeting of the board of

12 directors, and I have all of that to present today.

13 I would like to ask you, your Honor, to look at
,

14 how we are crowded over here, and couldn't we possibly have

15 another table, put it up there, perhaps take a few chairs

16 away. There are so many intervenors, and we are just

17 standing. It is most uncomfortable and difficult to work,

18 JUDGE CARTER: I'm sorry. From where I was sitting,

19 I saw chairs in the back. I thought that there were more

20 chairs.

21 Off the record.

22 (Discussion off the record.)
O

23 JUDGE CARTER: That concludes my list of formal

24 intervenors. Are there any other persons who have filed a

O
25 formal petition to intervene, who have filed a petition

1

26 which may not have reached us yet?

|

__ . ,
|



) -

1 23

r1r~s g 2 MR. SCl{EINER: Yes. I am representing the
V

3 Westchester Peoples Action Coalition. We did file timely

4 and it was distributed.{)
5 JUDGE CARTER: I beg your pardon. That was here.

6 I mixed it up with the earlier one. Westchester

7 Peoples Action Coalition, Inc. What is your name, sir?

8 MR. SCilEINER: My name is Charles Scheiner, and

9 I am a co-chairperson and member of the board of directors
,

10 of the Westchester People Action Association. With me

11 today is Alan Latman, attorney.

12 JUDGE CARTER: Are there any others who have

13 filed formal petitions whose names we have not called? I

by-
14 hear none.

15 Again, with regard to any petitions of a

16 representative other than an attorney, under 10 CFR, that
.

17 is 10 Code of Federal Regulations, Section 2.713(b) , you

18 are required to file the basis of your authority to act on

19 behalf or the party.

20 Are there any applications or motions at this

21 time? As I have said, with regard to the motion for the

22 State, we will consider that.

O 23 MR. MORGAN: Your Honor, we of the Power
!

24 Authority may have a motion to file. We have been served

W'J'c . 25 with soine of the contentions, but not with all of the
:

26 contentions by the parties here. I think we will make a I

.



1 24

2 determination as to whether to file the motion after the(}
|3 contentions are filed today. I wonder if anyone who hasn't

[]} 4 served any contentions has them in order and would do so.

5 We have received several from intervenor parties.

6 JUDGE CARTER: Let's postpone consideration of

7 that until we get into further into the issues. I would

8 like to go now to Point C which, as I stated, was that as

9 to each petition to intervene we will hear a short response

10 or answer f rom the staf f and/or the licensees as to each

11 petition, and a short reply from the petitioner. These

12 will be limited to one minute on each side unless both

13 staff and licensees object. Then the petitioner will be
)

14 given equal time.

15 I will ask the staff, you need not rise. I am

16 going to make a discriminatory ruling here. The staff need
.

17 not rise, nor need the licensees rise. But I will ask, .

18 when a response is given by one of the organizations, that
i

19 they do rise, so that we can be sure that we hear

20 everything that is said. If staff would like to commence,i

21 we will get into objections tc petitions to intervene.

22 MS. MOORE: Mr. Chairman, as a point of

O
23 clarification, do you wish the staf f to respond to all the

|

| 24 petitions or are we going to do each one separately and

O
25 give each one a chance to reply and then go on to the next

26 one?
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2 JUDGE CARTER: We will do each one at a time.O-
3 You will state your objection and then we will hear the

4 r e spo ns e .

5 MS. MOORE: Do you wish it conducted in the same

6 manner you just did alphabetically? '

7 JUDGE CARTER: Whatever is convenient for you as

8 you have it in your pleading.

9 MS. MOORE: In that case, I will follow the
,

10 order which was set forth in our response. The first

11 peticion dealt within the staff's response is the petition

12 of the organization Friends of the Earth. That petition

13 makes the aspects requirements of 10 CFR Section

14 2.715 (a) (2) . However, it fails to demonstrate that a

15 person who is actually a member of the orgariization rather

16 than a sponsor having an interest which might be adversely
,

17 affected by the outcame of this proceeoing has specifically

18 authorized the organization to represent that member. The

19 petitioner also fails.to demonstrate that the signer of

20 that petition has been duly authorized to represent F0E in

21 this proceeding and is a duly authorized member or officer

22 of that organization or an attorney.

O 23 JUDGE CARTER: Will the representative of the

24 Friends of the Earth give a short response?
D

25 MS. SALZMAN: Lorna Salzman, Mid-Atlantic-

26 representative Friends of the. Earth. All of the names of
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2 the members have authorized me to represent them here.[]}
3 They are dues-paying members, as can be verified through

4 our membership printout. We are perfectly willing to[]}
5 submit from them written affidavits. They gave me verbal

6 permission. However, I would like to' question whether it

7 is standard procedure or whether it is required procedure

8 for written af fidavits to be filed in all of these

9 proceedings. I think it is an unnecessary delay bordering

10 on harassment. But we are willing to submit those

11 affidavits if required.

12 JUDGE CARTER: Pihat the rule requ! res is written

13 documentation that at least one person who has an interest

14 has authorized you to appear for them. You do not have to

15 have affidavits from every member of your association.

16 MS. SALZMAN: So you would like a written

17 authorization from one of the people named in our petition?

18 I will be very glad to obtain that for you.

19 JUOGE CARTER: Of course, that is only part of

20 what staff has objected to. At least we have heard your
i

21 position.

22 Ms. Moore, do you want to proceed with the next?

23 VOICE: May I inquire of the Licensing Board

24 whether you are going to receive comments of the licensees

O
25 to the petitions?

26 , JUDGE CARTER: Have you objected to the Friends

_ _ - - - _ . _ _ _ - _
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I
2 of the Earth?O-
3 MR. BRANDENBURG: Yes, we have, Mr. Chairman.

4 We have objected to the petitions for leave to intervene,"

5 as consolidated Edison has of all of the associated

6 intervenors, on the grounds set forth'in our answer for

7 petitions for leave to intervene which we served on all

8 parties and prospective intervenors in this proceeding on;

9 November 24th. In the instances of Friends of the Eart,h 3s;

10 well as the other --
t

11 JUDGE CARTER: Excuse me, Mr. Brandenburg. In

12 order that the public can hear, can you turn your chair

13 just a little bit and speak up and summarize why you are; ---

O_
4 14 objecting to these interventions?

)
| 15 MR. BRANDENBURG: With respect to the Friends of
.

'

16 the Earth and the other associational intervenors, for the

17 reasons set forth in our answer to the petitions' for leave

18 to intervene, we believe that based upon established
.

19 precedent in court cases which have been embraced by the

20 NRC as well as with NRC precedent itself, there is a
!

21 requirement that those organizations wishing to establish

22 their interest so as to qualify for intervention under the

23 NRC's rules of practice must show a close affinity between

24 the interests of those individuals if the organization
M
br- 25 wishes to limitedly rely upon the interest of those

26 individuals as an organization seeking' interest.

. .
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)
We find flaws in the petition for 1 cave to2

3 intervene of the Friends of the Earth and the other

{) associational intervenors based upon the lack of a clear4

5 identity of the various individuals named 11 the petitions

6 as members of these organizations, as' distinguished from

7 mere financial supporters. I noted that Ms. Salzman, in

8 her remarks earlier I believe, referred to some of the

9 individuals mentioned in the particular petition of the
,

10 Friends of the Earth as financial contributors or words to
| *

11 that effect. We believe that under the precedent which
|

12 this Board should embrace in its own rulings, that status

13 is inadequate. An act of participation in the management

14 of the organization is requiced bef are the organization may

15 rely derivatively on the status of those individuals.

16 We also believe that in accordance with the

17 rulings in the Houston Lighting & Power case cited in our

18 answer, that some written statement from the actual

19 individuals ought to be offered as a basis for the standing

20 of the organization as required, authorizing both the
i

21 organization to participate on behalf of that individual

22 and also identifying with a great deal of specificity the

O'

23 manner in which the individual is himself or herself within

24 the zone of interest that has been recognized in previous

O
25 NRC precedents as a basis for obtaining intervention.

26 JUDGE CARTER: I would just like to make a
.
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] 2 comment on Mr. Brandenbrug's concerto. I had to say that

3 once and get it over with. It was more than an one-minute

4 waltz, but it was covering a number of parties.{)
5 I think it should be clear that for an

6 organization, and I hope I am on solid ground when I say

7 this, Mr. Brandenbrug was talking about organizational

8 representation. If a person is a financial contributor and

9 lives nextdoor to the plant or even is not a contributor

10 and wants to individually enter their appearance and

11 representation and participate, they can do that as an

12 individual. Mr. Brandenbrug was talking about

13 organizational representation.-,_

;
_

14 I am sure you all heard what Mr. Brandenbrug

15 said, and it will not be necessa ry for him to repeat that

16 as each one comes along. If there is something specific or

17 peculiar or individual with regard to those as staff

18 mentions it, then we will go on.

19 Judge Shon would like to ask a question.

20 JUDGE SHON: I would like to ask some clarifying

21 questions of all three of the people who have spoken so far.

22 I think we all agree there is a sort of dual nexus. That

O
23 is, some individual must be on_ record as having asked the

24 organization to represent him and the organization must be

O)'%
; L_ 25 on record as having some other individual or perhaps the

26 same one even represent the organization. If a
,

L_
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2 representative from such an organizational intervenor were

3 to appear with in hand an affidavit from a member who lived

Q 4 near the plant, saying this organization may represent my

5 interest, and the minutes of. a meeting at which this person

6 was authorized by the governing body of the organization to

7 represent the. organization, would this close the chain
.

8 sufficiently to permit that person to represent that

9 organization as an intervenor before this tribunal? I
,

10 think we may as well take them in order, the staff going

11 first.

12 MS. MOORE: Yes, Judge Shon, I think that would

13 close the chain. I would also say that the staff, although

14 it would prefer an affidavit of the individual member,

15 would accept a written statement of that individual member.

16 MR. BRANDENBURG: For Consclidated Edison, we

17 would of course accept a well-pleaded af fidavit on behalf

18 of an individual in establishing the basis for his standing

19 under NRC precedent to ask that organization to represent

20 him. In the second link of the chain, Judge Shon, to use

21 your phraseology, we would not be inclined to dispute a

i
22 minutes or some other documentation showing that the

O
23 organization itself authorized the participation in this

!

i 24 proceeding of the individual that appears before the

| O !
25 Licensing Board.

|
'

26 With respect to the first link of the chain,
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[ ), 2 however, that is the individual upon whose interest, if you

3 will, the organization derivatively depends for its own

{]) 4 status as a participant. For the reasons set forth in our

5 answer to the petition, we feel that more than mere

6 financial contricutor status is neces'sary under the

7 precedent which we do cite. We believe and recommend to

8 the Board that an act of participation in the management of
| <

! 9 that organization, some relationship with the organizat, ion
4

1

10 going beyond mere financial contributor status is necessary

11 in order for the organization to derivatively rely upon the
;
'

12 standing of that individual.

13 JUDGE SHON: Can you cite some precedent,i

v_
14 preferably an Appeal Board opinion or such, in our cases

15 that has held that the representation of an organization or

16 an organization representing an individual can only.do.so

17 on behalf of an individual that actively participates'inj

18 the organization? I can think of none'myself, I must admit.

19 $R. BRANDENBURG: Judge Shon, we are unaware of
;

20 that precise point having previously been -raised before a

|
21 heclear Regulatory Commission Licensing Board.- There is

4

| 22 numerous precedent, as I am sure the Licensing Board is

()
; 23 aware, in which licensing boards and appeal boards have
i

! 24 found court precedent of great use and benefit to the

! (7
| L-- 25 Licensing Board in reaching its own. positions on standing
!

26 issues. .We do cite the case in our answer!t'o petition of.

I

L_____.-_._._ _. . ._ .. _- _. _. _
-
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() Health Research Group versus Kennedy in which Judge Sirica
3 a'ddressed the specific complaints that iI have just made, '

4

O namely, the adequacy of a financial contributor status as
5 the basis for representing an organization.
6

JUDGE SHON: May I ask the ' staff or anyone else,
7

too, to address the question, since this particular hearing
8

is in the nature of an investigative hearing and may be
9 rather a different breed of cat from a customary

,

10
adjudicative or administrative procedure in which people's

11 interests are represented, may we not be a pace or a half a
12 pace farther away from the application of strict
13

-

adjudicatory principles and standard principles?A
(~/ 14

MR. BRANDENBURG: I will make my remarks very
15 brief, Judge Shon. I would be delighted to elaborate on
16 this point in further briefing if the panel is so disposed.
17

For the reasons set forth in our motion that is presently
18

pending before the Board for a stay of this proceeding, we,
19 the licensee, and I only speak for con Edison at this

20 moment, feel that interests of these two licensees are
21 sufficiently involved that a lot of the trappings of due

i 22
process should and must attach to this proceeding.

() 23
The abilities of the licensees to continue

24
operation of their plants at the conclusion of this phase,

() 25
this investigation, has been brought into question by!

26
remarks before the Commission leading for the evolution of

.

._

w - -
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I 2 this order. While you are correct, Judge Shon, that the(si ) .

3 order identifies this proceeding as investigatory, we feel;

;

4 that the due process aspects of standing should fully apply
; 5 and that while in certain instances the Board may be unfettered
|

6 in a procedural way in terms of how it conducts the

7 proceeding from the standpoint of the standing of the
8 participants that will appear before it, no distinction
9 should be drawn between an investigatory proceeding and,an

10 adjudicatory proceeding.

11 JUDGE SHON: I didn't mean to preach the merits

i
12 of the pending motion in this case. Does the staff have

'

i . 13 any comments on whether they should be more or less strict?O
14 MS. MOORE: We stand on the position as taken in

15 our brief that Part 2 should apply. As the Commission has
16 stated, Part 2 applies to this proceeding, and we have
17 applied the intervention criteria in Part 2 to this
18 proceeding and would continue to do so.

19 MR. BLUM: Jeffrey Blum, Union of Concerned

20 Scientists. I request permission to speak to possibly head
21 off some unnecessary confusion and delay.

22 JUDGE CARTER: Proceed.

23 MR. BLUM: With regard.to the Health Research

24 Group issue, this is potentially an interesting issue that
25 could fascinate a number of lawyers. But I am worried

26 about us getting off the track into some unnecessary
,

e
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| 2 legalese. The cases in the NRC Procedural Digest state
| 3 quite clearly that absent specific authorization, a group

.

4
) can only represent its own members. And where there is

5 specific authorization that is attested to by some sort of
6 affidavit, I think it would be unnecessary for us to go off,

7 into the fine points of the difference between a member and

8 sponsor. Hopef ully, we won' t repeat that kind of issue.
;

9 The second thing, as to what kind of affidTvit

10 is required, in general at NRC proceedings it has bee.

11 allowed for there to be an affidavit from the organization
12 attesting to the fact that it did receive clear permission
13 to rcpresent these individuals. That was apparently what

(])-

14 was followed as a procedure at Three-Mile Island.

15 Also, when Joan Holt requested NRC staff to give
16 her guidance on whether written affidavits from members,

17 would be required, apparently someone who is probably by
18 the name of Sherwin Turk told her that affidavits were not
19 necessary. We are worried that if there is now a turn-

1
'

20 around on this and all the intervenors are sent scurrying
21 out to pick up affidavits from members who live in

.

22 dif ferent locations, that this will both create delay and
O

,

23 drain attention away from the substantive task of

!
24 regulation.

|O 25 JUDGE CARTER: Mr. Morgan?

26 MR._ MORGAN: Yes. Judge Shon, particularly,.you |



|

1 35

Lj 2 asked for citations of the cases. In the Power Authority's7u
3 answers to petition for leave to intervene, in Pages 15

4 through 52 we set forth what we believe to be theg.s

(-)
5 authorities. It is not merely a legal nicety that says

6 that people who are merely contribucors to an organization,

7 for example, Mr. Blum's organization that he particularly

8 represents, the Union of concerned Scientists, describes

9 its participants as, and I quote, " sponsors." There is a
,

10 difference between sponsors and members.

11 The dif ference applies to membership control.

12 Regardless of the fact that sponsors have an influence or a

13 voice through money or otherwise, it is the control of the. ,

(''\ .''~ 14 membership that governs the operation. That .s the nexus

15 required for organizational participation if an

16 organization, for example, does not have members or merely

17 a Board, and that is the Haalth Research Group approach.

18 There is also another case, Hunt versus The

19 Washington State Apple Commission, which says that is not

20 enough, you must have a nexus between the purpose of the

21 organization. One of the Power Authority's grounds here is

22 that the purpose of some of the intervenor organizations is
) 23 not to have safe nuclear power but to have no nuclear power

24 at all.

/~T
\, l 25 JUDGE CARTER: Ms. Moore, will you proceed?

26 MS. MOORE: The next petition?
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{} 2 JUDGE CARTER: Yes.

3 MS. MOORE: The next petition which the staff

{]) 4 has addressed is the petition of the West Branch

5 Conservation Association. This petitioner meets the

6 aspects requirement of 10 CFR 2.715(a) (2) . However, the

7 petitioner has not shown at least one individual who is

i 8 actually a member of the organization who has authorized

9 WBCA to represent that member. It also does not show that
,

10 WBCA will be represented by a duly authorized member or

11 member, and we believe the association needs an amendment

12 to cure those defects.

13 MS. FLEISCHER: I am secretary of the West Bank
O-

14 Conservation Association. I have with me a notarized

15 s ta teme nt from Melissa Levy. This will attest thit Melissa

16 Levy... within the 10-mile emergency planning zone for

17 Indian Point do hereby give permission to the West Branch

18 Conservation Association to represent... in hearings

19 commencing with a prehearing conference at Croton-on-Hudson,

20 New York, on December 2, 1981... I am a member of the West

21 Branch Conservation Association and a member of the board

22 of directors."

I )
l 23 I have that same affidavit from Joan Harding
!

j 24 King and Thomas Day King. I have from Joan Harding King an,_

i (_)
| 25 affidavit that says "At a meeting of the board of directors
;

l 26 on October 28, 1981, in New City, New York" --
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2 JUDGE CARTER: Can you slow down just a little
_

3 bit? The Reporter must get all of this information.

4 MS. FLEISCHER: I gave him a copy.
)

5 JUDGE CARTER: He must take down what you are

6 saying. Read it clearly and at a mod' rate rate, please.e

7 MS. FLEISCHER: "At a meeting of the board of

8 directors on October 28, 1981, in New City, New York, a

9 resolution was moved by Zipporah Fleischer and seconded by

10 Walter Fleischer to apply for the association to become an

11 intervening party for the hearings to be held before the

12 Hearing Board of the Nuclear Regulatory Commission

13 regarding emergency plans for Indian Point, that the

14 directors to hereby authorizes Zipporah Fleischer,,

15 secretary, and Walter Fleischer as vice president, and

16 Morris Vernier as president, either singularly or collectively

17 to appear at the prehearing conference and at all

18 conferences and hearings that may ensue there from. The

19 motion was passed unanimously. Fifteen directors were

20 present and voted. There are 20 directors. Six are a

21 quorum according to the by-laus."

22 I have another statement, however not notarized.

O 23 If it needs to be notarized, I need to be so informed. It

' 24 says --
^v-

{Id_
|

25 JUDGE -CARTER: You do not h&ve to~ read.the|

26 statement.

- .
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2 MS.. FLEISCHER: I don't have to read this next

3 one? |

4 JUDGE CARTER: Since it has been submitted.

5 MS. FLEISCHER: This one describes our.

6 organization and tells that we meet annually and that we.

7 elect our governors and that we have by-laws and that we

8 are incorporated as a not-for-profit corporation in 1971

9 and with the Department of State of the State of New York.

10 JUDGE CARTER: Thank you very much.

11 Any other comments?

12 Ms. Moore, the next objection.

13 MR. BRANDENBURG: Your Honor, if I may just

14 briefly, and I won't repeat my remarks on the distinctions

15 between membership or contributorship. I do roint out to
16 the Board that the petition for leave to intervene of the

17 West Branch Conservation Association describes the three

18 individuals upon whom they rely for the standing of the

19 organization, Mr. King, Ms. Levy, and Mr. Fleischer, as

20 sponsors or members. And for the reasons I have stated

21 before, we believe that to be, inadequate,

22 Also in our answer to the petition for leave toj

"
23 intervene, we address as a matter of which we expect or

24 request the Licensing Board to consider before ruling upon|O
25 the petitions for leave to intervene, and that is the

26 statement of the issues set north by the various
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2 participants, the West Branch Conservation Association

3 being among them. We submit in our answer at Page 15 that

4 pursuant to Section 2.714 (a) (2) of the Commission's rules

5 of practice, this Board is fully aar.horized to condition a

6 grant of petition for leave to intervene that is otherwise

7 adequate upon the statement of aspects in the proceeding

8 which comports with the purposes of the proceeding. We

9 have a proceeding here that is very narrow in focus. It is

10 limited to the seven questions enumerated by the Commission.

11 I just point out as illustrative of a number of

12 thase associational petitions the petition for leave to

13 intervene of the West Branch Conservation Association seeks,,---
d_

14 tc raise such issues as the feasibility of the ten-mile

15 emergency planning zone of the Commission, the safety and

16 realistic service life of the Indian Point units, and other

17 issues which we submit are not within the scope of the

18 seven questions. For that reason we submit that the

19 Licensing Board should condition a grant of intervention

20 uima a deletion of those issues.

21 MS. FLEISCHER: Your Honor, you dismissed me

22 just before, and I left, because of those. But I do have

O 23 an answer to the contentions that he made. May I give it

24 now?
p 1-

'Ld_ 25 JUDGE CARTER: No. It is not necessary, because

26 we will provide for these all to be -- you have filed it in
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2 writing, ne will file.(}'
3 MS. FLEISCHER: I withdrew in writing the one

(} 4 that he objected to, so that his objection now is not timely

5 anymore.

6 JUDGE CARTER: All right.
'

7 JUDGE PARIS: Mr. Brandenbrug, in the interest

8 of getting the record straight, the affidavits of Melissa

9 Levy and Joan King and Thomas King state that they are
,

10 members of West Branch Conservation Association.

11 MS. FLEISCHER: Your Honor, Mr. Fleischer's

12 f ather died Sunday and we couldn't get his af fidavit. He

13 is also listed. But I do have three persons, and it seems~

14 to me that is the requirement.

15 MR. BRANDENBURG: If I might just respond --

16 JUDGE CARTER: Excuse me. It is not our

17 intention with regard to each one to go into an in-depth

18 analysis of the various responses. After all, we could

19 proceed without any oral hearing or discussion of these

20 items. It is our primary intention to be sure that the

21 members of'the public who are present just have a general

22 idea as to what is involved.,

| r
' (s)

23 We will provide for the filing of amendments by

24 a time certain and for further answers to that as to which

O
25 on the basis of that'we will make our decisions.

26 Ms. Moore, can you proceed to the next.
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2 MS. MOORE: Your Honor, before I proceed, I

3 would like to state that Page 16 of the staff's response to

{} the petitions was inadvertently omitted, and we do have4

5 copies of that page for any one nf the parties who needs it.

6 JUDGE CARTER: Perhaps ya will take a five-minute

7 recess at this point for the parties to get these.

8 (Recess taken.)

9 JUDGE CARTER: Ms. Moore, are you ready to
.

10 proceed with the next?

11 MS. MOORE: Yes. The next petition is that of

12 Westchester Peoples Action Coalition. This petition again

13 fails to show that one member has specifically authorized,_

_

14 the organization to represent that member, and it does not

15 show that the signer of the petition is authorized by

16 WESPAC to represent that organization in this proceeding.

17 It does meet the aspects requirements. Therefore, the

18 petition must be amended.

19 MR. LATMAN: My name is Alan Latman. I will

20 address myself briefly to that. Two members who authorized

21 WESPAC to file the petition on their behalf are in the room,

22 namely, Mr. Scheiner, who lives in White Plains, and myself.

O
23 1. live in Croton-on-Hudson. To the extent that written

24 confirmation is needed, Mr. Scheiner did sign the petition,

bl
ta 25 and that I think reflects his authorization. He signed as

26 co-chairperson, which I think in any reasonable
,
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2 interpretation could bespeak the basis for his appearing.

3 Finally, I signed the contentions, so that is in writing

O) 4 also,
u

5 I must say with all due respect that the

6 attention paid to this aspect at this' point is certainly

7 greater than any I have seen in any judicial proceeding 3r

8 any other administrative proceeding. I associate myself

9 with Mr. Blum's rema rks and would urge the Board if at all

10 possible to proceed on to the merits as expeditiously as

11 possible.

12 JUDGE CARTER: Thank you, Mr. La tma n . In order

13 that you not feel bound by any statements that are made

14 today orally, we will issue an order which so far I havr

15 the proposed language, wnich you may want to make 7 note of,

16 and if are is any question abeut it, we can revise it

17 before the end of the day. What we propose to say is that

18 the petitioners shall file all amendments and/or
,

19 supplements tc- their petitions by Thursday, December 10,

20 1981, or an explanation as to why they cannot do so as of

21 that date. Then further answers to these petitions shall

-22 be filed within seven days after receipt'thereof.

23 So you are not bound by what has happened today.

; 24 You are going to have a week to clarify where you stand in

.
25 writing, and we must do all these things in writing. Then

26 within seven days af ter receipt of _ that, further answers

.
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2 can be filed.

3 With regard to the last point that was raised,

4 these are rules by which we are supposed to operate. I

5 will give* an extreme example. If a member of any one of

6 these organizations sent a $5 check in from California and

7 said, I want to participate in the hearing, you can all see

8 that that would be an extreme stretching of the rule that

9 there has to be some interest that is affected by the
,

10 proceeding. So it is an effort to narrow down the inquiry

11 to people who may be cffected by what we do.

12 Are there any other comments from the licensees?

- 13 If not, Ms. Moore, can you take the next?

_

14 MS. MOORE: The next petition is that of

15 Rockland Citizens for Safe Energy. This petition does not

16 in the staff's view meet the aspects requirements of

17 10 CFR 2.714 in that the issues are extremely broad and do

18 not relate to either Indian Point or the Commission's

19 questions as outlined in their orders of January 8, 1981,

20 and September 18, 1981.

21 In addition, the petition does not show a

22 concrete indication of a member, a national member of the

23 organization who has specifically authorized that

24 organization to represent the member. At the time the
D
N_ 25 petition was filed it was signed by an attorney. I am not

26 quite sure.'that the attorney is still representing Rockland
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O Citizens for Safe Energy, and I would ask for clarification2

'

3 of that point just as a matter of clarification for
! 4 everyone.

5 JUDGE CARTER: We need a little more volume, Ms.
6 Moore. Ms. Moore, could you explain for the members of the,

7 public present a little bit more about what you mean by "the
8 aspect"? Perhaps that word is causing some problem.

9 MS. MOORE: Under the Commission's regulations,
a

10 a person who wants to intervene in an NRC proceeding has to
11 set forth with some specificity or particularity those

.

12 general areas of concern regarding the subject matter of
.

13 the proceeding in which they wish to participate. That is()
14 what we mean by " aspects."

! 15 JUDGE CARTER: Thank you. Is there a response?

16 MS. KESSLER: I am Judith Kessler, coordinator

of Ro'ckland Citizens for Safe Energy.17-

Our amendments to
; 18 our petition will be filed, as requested, by December 10th,

19 in which we will clarify those things for which you request
20 clarification. The attorney, as many groups, we do not-
21 have paid legal counsel, and it was a volunteer who offered
22 to do up our contention of initial petition. It will be

23 myself. I have sent a letter in to the hearing officers
24 regarding the future address and service list on that,
25 which I hope that you have. Is there any other~ question
26 that you want answered right now?

_ _ _
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2 JUDGE CARTER: I think that is sufficient. Next,

3 Ms. Moore?

4 MS. MOORE: The next petition is the petition of

5 the New York City Audubon Society. This petitioner does

6 not show that a member of the organization has agreed to be

7 represented by that organization, and it does not show that

8 the signer of the petition is authorized to represent New

9 York City Audubon in this proceeding. It does meet the

10 ' aspects requirement. Therefore, the petition needs some

11 amendment.

12 MR. RYAN: My name is Jeffrey Cobb Ryan. I

13 repeat that I am a director of the New York City Audubon

14 Society, I am the chaircan of the conservation committee.

15 I believe in our petition to intervene t u re were three

16 people listed. Those people listed are the members of the

17 board of New York City Audubon Society and must qualify as

18 very active indeeds members of the New York City Audubon

19 Society. I will indeed file an affidavit saying that the

20 board, incidentally, passed unanimously a resolution to

21 intervene in these proceedings. And I will provide you

22 with an affidavit to that effect.

23 JUDGE CARTER: Thank you, Ms. Moore, the next?

24 MS. MOORE: The next petition is the petition of
(%,

NJ
L- 25 the Greater New York Council on Energy. This petition

26 meets the aspect requirements. It does not show that one
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] 2 member with an affected interest has authorized the

3 orgaitization to represent that member, and it also does not

] 4 show that the signer is authoris:ed to represent the

5 organization in this. proceeding.-

6 MR. CORREN: My name V.s Dea'n Corren. I am thb '
_

7 director of the New York Council,cn Energy. We liNted
gs -

8 three members who have an intere'st'in this proceeding;in
- ( l

'

9 our petition for leave to interv4ne. Itshouldbeobvio]us
10 that we would not have listed their names had we nott' 7

i;
,

11 consulted with them and had they not wished us to represent

12 them on their behalf. It is not yet clear to me whether
~

13 affidavits from one or more of them are necessary to

14 establish their authorization by the coun$11. If that

15 proves to be necessary, we will be happy to supply it, -

16 although I don't see why it should bo(necessary. And at

17 the same time we will supply whatev'er is'necessary to

18 affirm that I am authorized to represent the council in

19 this proceeding. Is there any specific direction which you

20 wish to give us?

21 JUDGE CARTER: I think that it might be helpful

22 under the. circumstances, and;we are.trying to run a tight

O
23 schedule because of the restriction _the Commission put on

24 concluding this investigation within one year from

O '

.
'

25 September 18th.- I think at this time it will.be sufficient
i

26 that at'least_one person execute an affidavit which will be '

,
,

* , *

\

,
,

'L . . _ _ _ _ _
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I ii ' attached,to the amendments even though individual members
.

'

3; who give authority to the organization to represent them

'
4 need not have that authorized. But at least one person,

'
5 should give a proper affidavit with regard to the receipt

'
,

'

6' ' of' those documents. '

s

\
'7 Is there any problem with that? Do any of the1-

'
. ,

,

,
licensees have any serious difficulty with that? That the8

'
1.

, ,

9 person f 211ng will execute an appropriate af fidavit as
*

. , a

10 oppos.ed'to requiring each person giving an affidavit?

''
11 .I hear no contention to that.

12 MR. MORGAN: Your lionor, I just want to point

13 out to the Board that the purpose of that is to make,

];
s

}
'

s

14 certainithat the' authorization exists and that those who do
~'

15 file pleadings of course, ordinarily lawyers certify that
- s.

16 . what they say is true. That is not true for others with
' '

a ,

17 respectEto the filing of pleadings. I think it far best
,

18 that there be ' clear authorization. The ordinary way that

'
. \-

'-

x, ;19 <lt is donn in-many cases is to have a corporate resolution
, .

' 4 20 or a resolution-of the board or whatever. In this instance,,

,

e,

, 7 .

though, for geography, whethat it is 10 miles or 50 miles,
' 21<

L i i' \ ~

' '5 2 'that sort of thing,'if'there are to be petitions or
'

, -

"O ' m' 22
' "'

O j affidavits'signea by the organizational representative,,

c. n . e-

24 thert(that representative'should af firm that it is true of>,. ..

s . - -

b' 25, thdir own p\ersona1Y nowledge and also lay _out the* ko.
A t'je .y

ya 26 pdfticular geograp'iiical, requirements in the affidavits.
m

Q _

._

'

- . .-
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({} 2 JUDGE CARTER: Mr. Blum?

3 MR. BLUM: Yes. We agree that there should be'

(~) 4 an af fidavit from.someone in the organization saying,
s-

5 swearing that permission has been granted by these

- 6 individuals that they do wish to be r' presented. I wase
;

7 unclear in what you were saying. Were you also saying,

:' 8 written pieces of mail had to come from the individuals,
;..

9 that telephone communication was not adequate?
,

, 1,0 JUDGE CARTER: ' Free advice is worth what you pay

11 for it. I think that anyone who enters into a case on the

r
12 basis of a representation of a person authorizing them and

13 doesn't have it in writing runs a certain risk. On the

< 14 other hand, I do not agree with Mr. Morgan. It would seem
,

15 to me that an affidavit which says that the deponent knows'

i' 16 that those facts of which he or she has personal knowledge
,#

'

17 are true and correct, and as to others of which they do not
,

18 have personal knowledge it can be on information and belief.

19 I think that would be sufficient to even bring an

20 anti-trust suit against IBM on that affidavit.

21 Yes, Ms. Holt?

22 MS. HOLT: Yes. May I ask you, sir, would you

23 then consider the affidavit signed by me for the New York-

24 Public Interest Research-Group and the affidavit signed by'

25 Mr. Pollard for the Union of Concerned Scientists as

26 examples of the kind of affidavit you are asking for?
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[3 2 JUDGE CARTER: I am not prepared at this time to
\_J' .

3 state what would be sufficient until I would have time to

4 read it. But we are trying to work out a modus vivendi so
[

5 we can live and go forth.

6 Mr. Brandenburg?

7 MR. BRANDENBURG: Mr. Chairman, we would

8 respectfully submit that the affidavits to which you just

9 referred should address issues beyond the mere
,

10 authorization of individuals. But if they will so

11 satisfactorily clarify the standing issues we have

42 discusscd here this morning, they should also address the

13 zone of interest of the particular individual and also-q-

(v).-
14 address with substantial particularity the membership

15 versus sponsorship status that we alluded to earlier.

16 JUDGE CARTER: You are referring there to the

17 content of the representation as opposed to the formal

18 document which says that this is true and correct or that

19 the facts are true?

,
20 MR. BRANDENBURG: Yes, I am, sir.

I
21 JUDGE CARTER: The content of the petition must

22 be full and complete and responseive to the legal
I (~%

'! 23 requirements. But it seems to me that each person need not

24 take a separate af fidavit if they say that they subscribe

C't".. 25 to i t, but that the person-such as the attorney or the

| 26 representative who signs the document and puts it fo rwa rd

|

|
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2 should, in organizational cases, state that he believes, as{)
3 I recited the disposition, what he knows to be true and on

4 information believes to be true. I think we have to try[]';
5 to shorten it up somewhat, and perhaps this is an area

6 where the attorneys can during a break or af terwards come

7 to some agreement as to that. But it is the opinion of the

8 Board that we will not require an affidavit from each and

9 every person involved.
,

10 If there is any question later on as to whether

11 John Doe who signed the petition to intervene does not live

12 within, say, the mileage which he states, you can certainly

13 discover that. He would then be subject to summary

14 disposition, to be removed.

15 Yes?

16 MS. SALZMAN: Could you clarify whether in this

17 affidavit we can also affirm that we have been authorized

18 by our organization or directors or boards to represent the

19 organization?

20 JUDGE CARTER: The statement that you are

21 authorized to represent the organization is the

22 representation. Then the affidavit says that when you said

O ,

23 that, that was true. Ms. Moore, are you ready for the next

24 one?
O
V

25 MS. MOORE: The next petition is the joint

26 petition of Union of Concerned Scientists and the New York
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'

2 Public Interest Research Group.

I 3 The staff has treated those two organizations as

4 a single petitioner because of the filing of the joint

5 petition. It is the staff's position that there is

6 confusion in this petition as to whether the named persons

7 in the petition named as members of UCS are members of that

8 organization or sponsors of that organization. The

9 affidavit signed by Mr. Robert Pollard states that they are

10 spo nso rs , the petition indicates that they are members.

11 The staff believes that this confusion must be

'

12 clarifi.ed and the petition must be amended. The staff also

13 believes that a representative of the jointi petitionersg
-

14 must be indicated at this time.

15 The petition meets the aspects requirements of

16 2.715 (a) (2) .

17 JUDGE CARTER: Mr. Blum, do you have a response?

18 MR. BLUM: Yes.

19 MS. MOORE: Mr. Chairman,-pardon me. I said

20 2.715 (a) (2) , and it is 2.714 (a) (2) .

|
21 MR. BLUM: The confusion between members and

22 sponsors is due to the fact _that they are called both,

O 23 dif ferent documents refer to them differeat ways. It is

24 true they are not voting members in the_ sense of getting-

c- 25 together and electing a board of directors of the

26 organization.- I hesitate to go into this because it may

t

. |
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2 open up some more legal argument than we want. But to put
{}

3 away the Health Research issue or Health Research Group '

[]} 4 issue very quickly, the purpose of guaranteeing true full

5 membership in the sense of electing a board of directors is,

6 as the documents the licensees have quoted from the cases,

7 to guarantee that the injured individual is in some sense

8 before the court or, in this case, before the Board. And

9 having specific authorization from the specific aggrieved

10 individual serves that nexus requirement even better than

11 having the members or the sponsors vote on the board of

12 directors in general. Therefore, this whole issue is kind

13 of a red herring that seems to be brought up mainly for

14 delay.

15 Which leads to one other request. Since there

16 are such a large number of objections to the petitions and

17 we suspect a f airly good number of them are frivolous, and

18 the Board has not dealt with one of them summarily, which

19 we very much appreciate, we would request that the Board

20 itself give some indication as to all of these objections,

! 21 which are taken seriously, which would require amen 6 .it ,

|
|
! 22 today if possible, later on if necessary, and that petitioners

()
23 then have 31ght days from the time of the Board's

|

24 indication of what it takes seriously to cure the defects
[~)''

25 that it feels are in need of curing, but the intervonors

26 need not have to run off and cure'everything later to find
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] 2 out that it wasn't really serious.

3 JUDGE CARTER: Mr. Blum, I don't think this

4 Board is in a position to make that kind of determination
)

5 as to whether something is serious or not serious. If an

6 objection is filed and you are given an opportunity to

7 amend and supplement, then I think you should amend and

8 supplement that, unless you want to for some reason raise a

9 specific objection yourself that the answer or response was,

!

10 not filed in good faith or is otherwise objectionable.

11 We will consider the matter when all of the

12 pl,eading is completed and the final petition is filed and

13 when the final answer is filed. Then we will consider it.

14 I think it would be premature to try to

15 characterize any of the objections at this time. I hope

16 that answers your questions.

17 Next, Ms. Moore?

18 MS. MOORt: The next petition is that of Parents

19 Concerned About Indian Point. In this petition, to the

20 extent that the organization is going to represent the

21 interests either of its members or of its members' minor

22 children, that interest is appropriate. Howev e r , the

O 23 petition has not shown that any of the organization's

24 members has authorized that organization to. represent a
%

'

r _. 25 member, and it has not shown that the signer is authorized

,

26 to represent the organization in this proceeding.
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[]}' 2 Therefore, the petition needs amendment to cure those

3 defects.

(]) 4 The petition does meet the aspects requirements.

5 JUDGE CARTER: Ms. Posner?

We do have af'idavits from our6 MS. POSNER: f

7 members, some of our members, two at least, authorizing the

8 group to act in these hearings on its behalf. We will

9 submit those documents, together with authorization to me
,

10 to speak for the group, in our amended ' pleadings,

11 JUDGE :/RTER: Thank you. Next, Ms. Moore? Mr.

12 Morgan?

13 MR. MO RGAN : Yes. I think we should state for
)

14 both the petitioners and for the Board both with respect to

15 Mr. Blum's comment plus Pa rents and also NYPIRG, there is

16 one contention that we have with respect to the

17 intervention that I don't think has been touched upon by

18 anyone else here. First of all with respect to Mr. Blum's

19 comment about sponsors and membership, the purpose is not

20 to merely make certain that an individual is before the

21 Board, but to make certain that the interests set forth are

22 properly represented and that there is an interest from

i 23 that membership to the electoral body to_the authorization
!

! ()-
24 for the organization to participate. The reason for that |i

I
25. is that with public interest groups, there are many publics !

N|

! 26 and many interests. As a results of that,-the law is quite ;
;
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2 clear that an organization has to have an organizational

3 ne:cu s , that has to be its central purpose, nuclear safety

4 in this instance, and on top of that an organization merely

5 of contributors where they don't have votes isn't

6 authorized and doesn't have standing.'

7 With respect to the Parents group, they raised

8 the question of psychological testing, rather, of the j

9 monger of fear or whatever, and we do have a motion, and I

10 think you have reserved that question until later.

11 JUDGE CARTER: Mr. Blum? Quickly.

12 MR. BLUM: My quick response, I think the cases

13 require that it be a known purpose of the organization, a
7

_

14 purpose of the organization, not its central purpose. Thus

15 the fact that NYPIRG deals with things other than nuclear

16 safety does not in any sense invalidate NYPIRG from-

17 representing its members with regard to nuclear safety.

18 JUDGE CARTER: Let me add that in filing any

19 answer or amendment, if any of the attorneys wish to attach

20 a short memorandum of law, that would be acceptable with

21 regard to that, in view of the discussions that have taken

22 place today.

O 23 Ms. Moore, do you have another?

24 MS. MOORE: The next petition is the petition ~of

L 25 the County of RCckland. It . is the staf f's position that
i

f- 26 the county has established its standing to intervene in
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2 this proceeding under 2.714.O '

3 MR. THORSEN: Eric Thorsen, assistant attorney
4 of Rockland County. I have papers here seeking to amend
5 our status to that of interest in state. I include in my
6 papers a resolution of the Rockland County legislature
7 authorizing the county attorney to appear in this matter.

i

8 I would ask the hearing officers at this point in time to
9 take notice of the geographical location of Rockland County,

10 its population, and its particular concerns in this matter,
11 and at this point in time to waive any technical defects
12 which may exist in our papers and to grant at this time the
13 petition of the county to become an interested state in

O 14 this matter. May I pass these up?
15 JUDGE CARTER: Excuse me. I think that with
16 regard to filing of these and any other documents, please
17 make your filings through the secretary of the Commission
18 in Washington to be sure that it appears on the docket.
19 Generally, we expect that all of these papers will find
20 their way into the file through the Court Reporter, but at
21

the same time it is better to file them with a certificate
22 of service, and then you are sure that it is done. We will

O(_- 23 consider what you have said, but we will rule on all of the
24 petitions at one time when they have all been filed.

() 25 MR. THORSEN: Judge, what I was attempting-to do
26 -

was merely to save the municipalities and the parties the

,
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h, 2 time and the bother of serving amended pleadings at this
(J~ .

3 time and responding to them, since it is fairly obvious to

4 me and I believe it is obvious to you that the County of

5 Rockland has a very serious and important role in these

6 proceedings, and that for the municip'alities and the

7 parties to what I characterize as waste time in dealing

8 with technical deficiencies, should be waived.

9 JUDGE CARTER: You can sit down, Mr. Thorsen.
> r

10 MR. THORSEN: Thank you.

11 JUDGE CARTER: Let me just make a short

12 statement with regard to the alternatives of municipalities

13 and counties. I think there are three ways you can get,

V_.
14 into.the case. You can file a limited appearance, and when

15 something occurs in the case and you want to make a

16 statement about it, you can do so. You can come in under 2.715

17 as an agency of the state and merely state what issues you

18 find that you want to participate in. The third way is

19 under 2.714, which you have done here.

20 I don't want to be ungrateful, Mr. Thorsen, for

21 your information, but in fact you have filed two documents.

22 One is the amendment to, the petition under 714, wh'ere you
O'~# 23 are stating contentions, and the other is under 715. So wej

24 have to look at it both ways. But I assure you that we

,
&'1d_

'

25 will give full consideration to it, and the Board certainly
l

26 wishes there was some other shortcut way to do it. But the

'
.-
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2 theory is that if you cut it too short and let everybody
{~ }

'
3 who wants to participate participate, in the long run that

[]) 4 may take more time and not develop the kind of record and

5 results that is usable. So we will have to trust the

6 system a little bit longer.
'

7 Ms. Moore?

8 MS. MOORE: That takes care of the petitioners

9 who have petitioned under 10 CFR 2.714. We now turn to the

10 petitions of interested states and municipalities under

11 10 CFR 2.715(c) for participation in this proceeding.
.

12 The first is the Attorney General of the State

13 of New York. The staff supports that request for

14 participation.

15 MR. BRANDENBURG: Mr. Chairman, if I may briefly,

16 we have opposed the petition for leave to intervene filed

17 by the Attorney General of the State of New York for the

18 reasons set forth at Pages 2 through 7 of our answer to the

19 petitions for leave to intervene which we served on

20 November 24th in this proceeding. The rule in particular

21 that the Licensing Board is being called upon to construe

22 permits the participation as interested states of states,

( ')!

| 23 counties, and municipalities and agencies of those

24 governmental entities. In this instance we do not believe,

();
' 25 based upon the representations made by the Attorney General,

26 as we read them, annexed to the representations made by the

_
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] 2 New York State Committee On Energy, Of fice of Energy -- New~

3 York State Energy Office, I stand corrected, that the

4 Attorney General does indeed represent the State of New

5 York in this proceeding but rather the New York State

6 Energy Office is so empowered, and th t upon that grounds,a

7 while we have absolutely no objection whatsoever to the

8 Attorney General Mr. Abrams participating as an individual

9 on an equal footing with the rest of us in this proceeding,

10 we do submit to the Board that there has been no proper

11 showing for participation in the instance of Mr. Abrams as

12 an interested state.

13 JUDGE CARTER: Mr. Bialik, do you have a story

CU
14 for him?

15 MR. BIALIK: Not a story, a response.

16 First, I did serve a formal response that was

17 served and filed by mail. But I have extra copies, if that
,

18 would be appropriate. Basically, our position is that the

19 State of New York is an interested state, and it can have

20 more than one representative. I believe that in the case
|
! 21 of the Three-Mile Island hearing there was a representative

i 22 of the Governor, there was a Public Utilities Commission,

() 23 and the Consumer Advocate were all representatives of the

24 Commonwealth of Pennsylvania.

25 The NRC staff has supported our intervention, itr

26 has welcomed our intervention, it has supported the

|
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'

{]) 2 intervention of the State Energy Office, it has supported

3 the intervention of the Metropolitan Transit Authority and

({} 4 the Port Authority as interested state agencies and has

5 indicated that this assembly can be yet another

6 representative of the State of New Yo'rk. So it is their

7 position, as was the case at Three-Mile Island, that there

8 can be more than one representative of the state.

9 We don't claim to be the only representatives,-

10 only one representative. .I thin't we certainly1y are that.

11 We have been active in this proceeding since it began two

12 years ago. We have filed comments on many occasions

13 without objection. The Power Authority is not objecting to

14 our participation. Only Con Ed and only on the one

15 erroneous ground that there can be one representative of a

16 state.

17 JUDGE CARTER: Thank you. Judge Shun has a

18 question.

19 JUDGE SHON: Mr. Brandenbrug, I would like to

20 have you say just a word or two on your position that seems

21 to be that only one representative can be af forded to a

22 state in that at least my copy of 2.715(c) says "The

O
23 presiding officer will afford representatives *of an

,

24 interested state, county, municipality, and/or agencies'

i

() !
25 thereof." The_"and/or sore agencies thereof" suggest= to

|

26 me you could have one f rom every agency.
.
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2 MR. BRANDENBURG: I believe we could from an,

3 agency, your Honor, and we have suggested to the-Board in

,r% 4 our answer to the petitions for leave to intervene that
V

5 just as the New York State Assembly is not an agency, that

6 Mr. Abrams is not an agency. There may be an agency of New

7 York State, as I understood Mr. Bialik to say was the case

8 in the Three-Mile Island proceeding, that was granted

9 status as an interested state, but I do not believe that

10 Mr. Abrams is an agency and I do not believe the state

11 assembly is an agency. In the absence of agency status, we

12 would submit to the Licensing Board that the status of
.

13 these parties as interested states, as distinguished -- and

14 I want to emphasize we do not quarrel with their rights to

15 participate as individuals under 2.714 -- we would welcome

16 and encourage that when accompanied by proper showing. But

17 as interested states, we do not believe that the New York

18 State Assembly or Mr. Abrams qualify either as interested

19 states or as agencies of the state.

20 JUDGE SHON: The Attorney General's office, in

21 your opinion, is not an agency of the State of New York?

22 MR. BRANDENBURG: That is correct.

O 23 JUDGE SHON: Very well. I'm no lawyer.

24 MR. BIALIK: May I just?,

\ (Y'

25 JUDGE CARTER: Yes.

|
'

26 MR. BIALIK: The Attorney General is the head of

|
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,

2 the Department of Law. It is not the agency of law. It is{)'
3 the Department of Law. I guess if they were called the

4 agency of law, Con Ed wouldn't object. But they call it[]}
i 5 department.

6 JUDGE CARTER: 'I would be curious to know as to

7 whether you can be an agent of the state and yet not be an

8 agency.

9 MR. BRANDENBURG: If I may just elaborate on my

10 prior remarks in advance of my distinguished colleague Mr.
4

11 Morgan, I want to briefly emphasize that the Board has some

12 clear statutory guidance from the state itself on this

13 po i n t , and it was cited in the petition for leave to

14 intervene of the New York State Energy Office. We submit

15 that the Board is not without guidance on the question of

16 who the State of New York has authorized to represent it in

17 this proceeding. We submit that the language of the

18 statute cited by the New York State Energy Office is quite

19 clear on that point, and that is dispositive of the

20 authorization of the State of New York.

21 JUDGE CARTER: Thank you.

| 22 MR. MORGAN: We differ slightly with

| ( ')'

| 23 Consolidated Edison. We do believe that all of the
|

24 agencies and their representatives that represent counties
)

! -25 or the state should be allowed to participate. The only

| 26 group that we have an exception to is the minority members,

I
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2 the group of the New York City Council which clearly does

3 not represent the council and consequently cannot be a

4 state agency.
{s)u

5 MR. TANNENBERG: Sir, the Naw York City C>uncil,

6 the full City Council has -- '

7 JUDGE CARTER: We are not up to you yet. You

8 | will have your chance at bat.

9 MS. MOORE: The next petition is that of the New |

10 York State Unergy Office, and the staff supports this

11 petition.

12 JUDGE CARTER: Move on to the next.

13 MS. MOORE: The next is the request of the Port--

_

14 Authority of New York and New Jersey. The staff supports

15 that request. We would note, however, that the Port

16 Authority has also requested that the Board now grant it

17 leave to intervene unde'r 10 CFR 2.714 if it chooses to do

18 so at some later time. It is the staff's position that if

19 and when the Port Authority chooses to intervene under 2.714

20 it must meet the tests set forth in that section of our

21 regulations at that time.

22 MR. MAIKISH: Your Honor, my name is Charles J.

23 Maikish. I am with the' Port Authority. We have problems

24 with meeting the regulations before the staf f would grant

(cf_'
T

25 us a petition to intervene on a later date as a party. We

26 did file yesterday, and I have copies for you, pursuant to
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)
your November 9th order, of a promised memorandum and order,2,

3 at least a response to it.

4 We feel at this time in response to con Edison's{])
5 generic objection concerning aspect criteria, that we have

6 met that in our original petition in that the January 8th

7 order of the Board had identified economic impact as an

8 aspect, and we indicated in our initial petition that that

9 would be the aspect that we were concerned with.
/

10 Additionally, the reservation of right to

11 intervene as a party I think is premised upon the fact that

12 the Port Authority is somewhat sui generis or unique in its

13 situation in that it owns and operates various terminals of

14 transportation within the tri-state district as a bi-state

15 agency, and that its interests may be affected by other

16 determinations of aspects such as evacuation plans.

17 Lastly, the Port Authority is a customer of the

18 Power Authority so that any action by this Board would have

19 a direct impact _upon the Port Authority.

20 For those reasons, we would ask that the

21 petition of the Port Authority to be granted interested

22 state status at this time with a leave to amend its

(Z)
| 23 petition at such later time as it determines its interests
t

( 24 require.

(~#):
'

25 JUDGE CARTER: I don't want to.take any more
!

I 26 time on this because I think it would get a little too

!
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]/ 2 complicated, but I would ask the other parties to respond

3 to that request for leave within the next week, the staff

Q 4 and the licensees to respond to that issue as tu now mucn

'

5 later they should be given the opportunity under 2.714.

6 Ms. Moore, can you take th'e next?

7 MS. MOORE: The next petition is that of the

8 State Assembly and the Special Committee on Nuclear Safety.

9 The staff supports this position provided that the stat,e

~

10 assembly identifies its representative in this proceeding

11 and shows that it has authorized this representative to act

12 for the assembly and on behalf of the assembly in this

p 13 proceeding.

_

14 JUDGE CARTER: Mr. Roffe?

15 MR. ROFFE: My name is Andrew Roffe. I am

16 executive counsel to the speaker of the assembly, and I am
~

17 counsel to the Special Committee on Nuclear Power Safety.

18 Con Edison has objected to our position coming in as an

19 interested state on the grounds that we are an instrumentality

20 of the state. It is our position that we are a co-equal

21 branch of the government of uhe state, and that the Special
,

22 Committee on Nuclear Power Safety is a duly authorized'

( O
23 committee of the State Assembly. In support of this, I

24 refer to Chapter 708 of the laws of New York, the Emergency
i bej>

L- 25 Radiological. Preparedness Act of 1981 to show that the

26 State Assembly's involvement-is'in fact as a co-equal



1 66

/~N 2 branch. Con Edison's representative has said that the
L) . j

3 petition of the New York State Energy Office should be

4 guidelines that should be followed by your honorable Board.ggg

5 However, in Section 104 of the Commerce Law of the State of

6 New York it states that the f unction,' powe r, and duty of

7 said energy office and counsel is to advise the Governor

8 and the legislature with regard to programs and regulation

9 and control of atomic energy activity. Later on it sta,tes
10 that it is to make recommendations to the Governor and to

11 the legislature. I submit to you that this clearly shows

12 that the State Assembly is a co-equal branch of the

13 government in the State of New York and that we are not73
\m)

14 bound by the executive branch of government.

15 Additionally, we will clearly amend our petition

16 and submit it prior to December loth showing exactly what

17 the Board would like to see.

18 JUDGE CARTER: Thank you. Next, Ms. Moore?

19 MS. MOORE: The next petition is that of certain

20 members of the City Council of the City of New York. The

21 staff has no objection to this petition provided that it is

22 on behalf of the City Council as an entity and not on

(~'')'

23 behalf of the individuals who are named in the petition.

24 Therefore, this petition must be amended to

''
25 indicate that the City Council, in fact, is the entity

26 seeking 2.715C status and a representative must be



-

'

1 67

(#5~ 2 identified who is authorized by the City Council, that
s_/- . 1

.

3 entity, to represent the council in this proceeding. l

(]} 4 I would note at this point that the

5 representative who was sent here today to represent the

is 'ot an attorney.6 individual members of the co incil n

7 under 2.713 of the rules of the Commission, if the

8 representative of another party is not a duly authorized

9 member or officer of an organization, that representati,ve
10 must be an attorney admitted to the bar and in good

11 standing.

12 JUDGE CARTER: Mr. Brandenburg and Mr. Morgan,

13 are you joining -- is there anything you want to add to-

e-
14 that7

15 MR. BRANDENBURG: We have opposed the

16 participation of the ten individual members of the New Yo'rk

17 City Council on the ground that they have not been

18 authorized to represent the interests of the City of New

19 York. Just as is the case with the State of New York, we

20 believe that the State of New York can only have one

21 representative in this proceeding pursuant to state law.

22 With respect to the City of New York, we join in
O

23 the remarks made by counsel for the NRC staf f that- some

24- basis for authorization of the interested government whose
,?
L_ 25 status these ten individuals wish to represent should be

26 required as a condition to the acceptance of their petition

,,
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2 for leave to intervene.{)
3 JUDGE CARTER: Mr. Morgan?

(]) 4 MR. MORGAN: We agree with the NRC and with the

5 minority members of the council, and would add the

6 following. If they are denied the right to participate in

7 the proceeding, their interests are surely represented and

8 subsumed under the State Energy Office, the Attorney ,

9 General, and the number of state entities that are allo,wed

10 to participate.

11 JUDGE CARTER: Mr. ''a nr.' tbe rg?.

12 MR. TANNENBERG: I would first say that the ten

'

13 members of the City Council will respond in writing to the

14 statements that have been made. I mention that the

15 objections to their status as intervenors dated November 24th

16 was just received by those members within the last 48 hours,

17 and there had not.really been sufficient time to respond

18 sufficiently to those objections.

19 With respect to what was stated by Mr. Morgan

20 that others can represent the elected representatives of

21 the people of the City of New York, I think I consider that

22 is comple*ely rejected.

O
23 JUDGE CARTER: Ms. Moore, do you have_another?

24 MS. MOORE: The next petition is that of Alfred
(O_e

25 Del Bello. The staf f supports this petition provided that

26 it is made on behalf of Westchester County as a

-
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2 governmental entity and not on behalf of Mr. Del Bello as

3 an individual. The staff would require therefore that this

Q 4 petition be amended to show that the county, Westchester

5 County, has authorized Mr. Del Bello's representation in

6 this proceeding.
'

-

7 MR. BRANDENBURG: On behalf of Consolidated Edison,

8 we support and join in the position taken by the staff of

9 the Nuclear Regulatory Commission respecting the petiti,on

10 for leave to intervene for Mr. Del Bello.

11 VOICE: I am Fran McKenzie, county executive

12 staff. The county executive would be please to submit the,

13 would certainly file the representation authorization that

"~
14 you requested. In response to the staff's contention, I

15 want to note that the county executive is the chief elected

16 official of the County of Westchester, and under the

17 Westchester County charter he is, the executive branch is a

18 co-equal branch of the county government, and .7 that

19 capacity the county executive would like to participate as

20 a state.

21 JUDGE CARTER: You can respond as you like

22 within the next week to these objections. Ms. Moore, do

O
23 you have anything further?

24 MS. MOORE: The next petition is that of the

U
L_ 25 Metropolitan Transportation Authority.. The staff has no

26 objection to this petition.
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2 ' JUDGE CARTER: Anything further?

t 3 MS. MOORE: The next and last petition or

] 4 request for participation is that of the Village of

5 Buchanan. The staff supports this petition provided that

's the village that is6 there is authorization shown that it i

7 intervening in this proceeding and that the representative

8 of the village is indicated.

9 JUDGE CARTER: Any further comment on it?
,

10 VOICE: I couldn't hear the end of what she said.

11 JUDGE CARTER: Could you repeat that?

12 MS. MOORE: The staff supports the petition

13 provided that authorization is indicated showing that there

14 is a designated representative and that representative is

15 authorized by the village to represent it at this

16 proceeding.

17 MS. HARDING: That amendment will be made.

18 JUDGE CARTER: Would you state your name, please?

19 MS. HARDING: Cheryl Harding, deputy mayor. The

20 petition was put in by the name of the mayor, George B.

21 Begany. I am here in his place today.

22 JUDGE CARTER: Judge Paris has a question.

23 JUDGE PARIS: Mr. Tannenberg, would you either

24 now or in your filing indicate how many members there are

25 in the New York City Council? You mentioned ten members-so

26 far or several times thus far, and it is not clear to me.
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( }] 2 whether that is the total membership or whether that is

3 some part of the total membership.

(]) 4 MR. TANNENBERG: For purposes right now that

5 represents approximately one-fourth. But in the filing we

6 will list performance numbers.

7 JUDGE CARTER: Yes, sir. State your name,

8 please?

9 MR. FROMER: Howard Fromer on behalf of the ,

10 State Energy Office.

11 For the record, I just would like to indicate

12 that we do not oppose separate participation as an interested

- 13 state by other entities other than ourselves, and we

t_
14 certainly do not wish to be speaking on behalf of these

15 other separate entities who are petitioning to appear under

16 715. We are, as I indicated before, appearing as one

17 interested state entity on behalf of the executive

18 department of the State of New York.

19 JUDGE CARTER: Yes, ma'am?

20 MS. FLEISCHER: Your Honor, when you make up the

21 list of parties for us to use for mailing, is it possible

22 to condense some of these? Must we send three to Con Ed

23 and so forth? Some of es haven't any free copying service

24 and it would be rather expensive. I notice, for instance,
_

L .-- 25 that the Atomic Licensing Board, do we -really need to send

26 to the Atomic Safety and Licensing Appeal Board panel
.
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! 2 everything that comes through here?

3 JUDGE PARIS: If anyone appeals, they have to

() have a complete record.4

5 MS. F L '.I S C H E R : Would you kindly just bear that

6 in mind that the persons that have asked to be on this list

7 for repeat of information if it is possible to share with

8 others in their firm, we wnld prefer it.

9 JUDGE PARIS: I would like to correct what I
a

10 said to you. I had forgotten for a moment that we were in

11 a special procieding. There is no indication in the

12 Commission's orders of January 8th and September 18th that
t

13 anything that this Board comes forth at the end of this

14 will be appealable to the Appeal Board. So maybe the

15 Appeal Board does not need a copy.
,

16 JUDGE CARTER: With regard to the question of

17 the service list, the Board will consider the possible use

18 of an abbreviated list and hopefully be able to reduce the

19 burden on the parties.

20 Instead of going into the subject matter of

21 which state agencies wish to participate, we will postpone
,

22 that and now go to the licensees' motion for stay. Perhaps,

O 23 Mr. Morgan, you or one of your associates would just very

24 briefly state what that motion is, for those who have not
,O
''

: 25 seen a copy of it.
t

26 MR. MO RGAN : .The motion seeks a stay on several
-.
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2 grounds. The thrust of it in nonlegal terms is that the
)_

3 standards to be established for safety in nuclear ,

;

4 facilities are presently pending before the NRC, and that{}
5 in those generic proceedings standards will be promulgated,

6 published, and all nuclear plants will be bound by them.

7 On that ground and on certain constitutional

8 issues, the Power Authority of the State of New York,

9 joined by Consolidated Edison, contends that certain
,

10 questions should be excluded from consideration. Those

11 questions relate primarily to the safeness of the site with

12 respect to its physical location and characteristics and,

13 secondly, the population.

(T~

14 It is stated in the memorandum fi'ed with the

15 Board that the Nuclear Regulatory Commission in the

16 original proceedings considered and ruled upon the safety

17 of the site and estimated the population of those who lived

18 in the area, and,that that population continues today to be

19 the population which was previously estimated. Therefore,

; 20 we ask that those matters be excluded.

21 The Power Authority, as the judges know, is a

; 22 nonprofit state agency and is concerned with the safety of

O
23 the people of the State of New York, as is Consolidated Edison.

,

{
24 The Power Authority as such has no desire, of course, to

c._ 25 have a plant unsafe in any aspect. It desires to have

| 26 those questions tested under the NRC proceedings, but does

f
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(]) 2 contend that any effort to close down the plant is

3 precluded by the just taking clause of the C'onstitution as

({} 4 well as the Fifth Amendment of_the Constitution in its due

5 process rights as guaranteed to bondholders kho relied upon
,

6 earlier rulings of the Nuclear Regula' tory Commission for
,

7 the purchase of bonds which authorized' a'nd allowed; the<

8 building of this plant.

9 Another item that we do contend is, of course,
,

10 that the burden of proof,'if not the burden of persuasion,

11 rests upon the intervenors or the NRC or whoever it may be

12 that has a contention with respect to specific items of
,

g plant safety, and that we are entitled to address those13
(.) '

14 questions as they arise. '

15 We further contend that the Power Auth6rity is-a
o.

'

16 state agency, as is quite clear from the statutes, and as

17 such only a compelling governmentalfinterest can cause it
%

18 to be closed down. The government sitting is of; course th>

19 government of the United States. The Powe r 'Aut o,hity is an
i .

20 agency of the State of New York and consequently is

is

21 . entitled to protections under the Tenth Amendment of the. M
,

I
'

-

'22 Constitution. . ;-

0 .

The other questions a~re somewhat technical ahd ,
'

., . ,

23;
,

24 they relate to the jurisdiction of'thA' Commission, the
O'

.

r Y %.
'

|

25 jurisdiction of the NRC. And while we do!' seek a stay, we' '

i^ '
>

26 also seek the certification of any Iulings to'the NRC for a O'

4 s .- - ~

2) . .a
g

.
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({ Gt rul,ing'in ene" event,that the Board disagrees with us.I

3 ~JUDp5 CAhTER: Is there anyone who desires to
,

't,,,
'

4 give a gsn'eralprosponse briefly at this time prior to a"{]) , ,
'

, .

! P's ' 5 discussion of\'the time for answers and further oral
'n s

'

6 argument? Si:r? ' ,
g ,, G .

'7 MR. SCHEINER: Charles Scheiner of Westchester'

,

.

'

8 People's ActLon, Coalition. We filed a paper this morning-

,9' that include,d a proposed memorandum but it also included aq
,

s x's brief response to the motion, and that response essentially
s-

1D
\

11 , asked for s summa ry dismissal of that motion. This is the
k '

c,

I2 kind of thing that the Power Authority and Con Edison have

13 been doing for the last two and a half years that this caseh N
'-

14 has,been in* process, and it is strictly a delaying tactic
,

15 and it will. just delay and prolong the consideration of

16 issues that Mr. Morgan just professed to be interested in.

17 We would urge that there not be a schedule developed for

'

18 this bu,t that it be dismissed right now.
'

19
. v

JUDGE CARTER: It -is appropriate for answers to4

20 be filed to this motion and a very. extensive and scholarly

21 memorandum of law. If there are any law students here, I
.-

22 commend it as a short course in administrative law and

f'li -

..

% 2G l'' government regulation of business.
'

i
t t.

b $Y '{p4 Would it be appropriate to have answers --r+ N
. Q,t 't

. s),

'
L._ 25 MS. FLEISCHER: Your Honor?

N 26 JUDGE CARTER: Yes.
'

C2

IdC . I
i

', 9<
e
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rm 2 MS. FLEISCHER: We have not received a copy and
d

3 we were applying as intervenor. But I would like tc ask,

(} how are intervenors represented under this other hearing4

5 that Mr. Morgan referred to? He said these generic caseF

6 are being discussed right now, and how are the intervenors

7 participating in that?

8 JUDGE CARTER: The question is, nince Mr. Morgan

9 said tl.at there are other generic proceedings in progress,

10 Ms. Fleischer asks how are they represented in those

11 proceedings.

12 I suppose the short answer is that public notice

13 was given of those proceedings, and if you had an interest

14 in those proceedings you could have filed comments or taken

15 other action with regard to that.

16 Would it be possible -- first of all, with

17 regard to receiving copies of this document, if any of you

18 desire to answer that, I am sure you if you contact Mr.,

19 Morgan he can see that you will get a copy of it. However,

20 with regard to the other parties to the proceeding, Ms.

21 Moore, wnen do you think you could have an answer for this

22 and when do you think oral argument? There is a request

(A.)
23 for oral argument. Do you agree or are you in a position-

24 at this time to state whether you think~there should be '

(')
#

25 oral argument or me rely have it decided on the papers filed?

26 MS. MOORF: I would like to raise several points.

__.
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2 The first is that this motion requests a number of things.
_

3 It requests a stay, it requests certification of some

{) question to the Commission, and it also requests dismissal.4

5 The staff believes that this document needs to be separated

6 into some parts so that it can be dealt with in a timely

7 and a reasonable manner. I take it at this point the main -

8 issue before this Board is the question of the stay of this
,

4

9 proceeding. The staff would suggest that that portion of

10 the motion be answered first and that the remainder of the
.

11 motion to do with certification end dismissal be answered

12 subsequently.

13 The staff could answer the motion for a stay

CT-

14 within the time required by the Commission's regulations,

15 which would be by December 10th. The requisite for time

16 for answer of the motion for certificatien and dismissal

17 would be December 15th.

18 The staff does not see a reason for oral

19 argument on either subject.

20 JUDGE CARTER: Mr. Brandenburg, do you have a

|
| 21 response? What is your view with regard to whether you

| 22 would file an answer and the need for oral argument?

23 MR. BRANDENBURG: I believe I would wish to

| 24 consult with the co-sponsors of this motion, that is, the

Ed_ 25 Power Authority of the State of New York, if I may, Mr.

*

26 Chairman.

,
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|
2 JUDGE CARTER: I'm sorry. I think I misspoke |

"

() - |
3 there. Mr. Morgan was speaking for both of you initially. |

4 MR. BRANDENBURL : Yes. I

5 JUDGE CARTdR: I will withdraw the question to

6 Mr. Brandenbrug. *

7 Does any other party wish to take a position

8 with regard to when answers are to be filed and whether or

9 not there should be oral argument?
,

10 Mr. Blum?

11 MR. BLUM: If there are substantive responses

'

12 really being asked for on this thing, I think more time

13 would be needed, because it is an enormous free-wheeling

O
14 document that has just come down. Actually, I am not sure

1 15 whether it is really going to be necessary. This is

; 16 something the Commission has denied before in fact. I

17 think probably it can best be certified quickly to tne

18 Commission that if they want to contradict their previous

19 orders they can do so. I doubt they will.

20 But actually, the place this really belongs,

21 given that it is some very creatave legal theorizing, quite

22 different from anything we have seen at NYU or other law

- 23 schools I have been associated with, it actually belongs in

24 federal court as soon as possible to let the federal

25 judiciary decide if it wants to remake constitutional 'and

26_ administrative law in accordance with what is proposed here.

_ __ _ _ -.
';.
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/3 2 Therefore, I would propose that it be sent up there as
\st .

3 expeditiously as possible so they can deal with it accordingly.

4 JUDGE CARTER: Anyone else? The floor is open.
[)

5 Mr. Morgan, do you want to repond?

6 MR. MO RG AN : Yes. The questions, I think, as

7 Mr. Blum says, some of them have not been before the NRC

8 before. There hasn't been a ruling on the Constitutional

9 issues and that sort of thing. Of course, one of the
a

10 alternative remedies is that sort of certification, with

11 the ultimate reme,dy being of course the Court of Appeals.

12 However, we do think that with the exception of oral

13 argument the procedure as proposed by the NRC is fine with

14 us, answer one aspect of it first and answer the other

15 aspect of it second, if that is more economical.

16 With respect to the question of delay, of course,

; 17 there won't be any. The NRC has given us a suggested date

18 for the end of the proceeding, and this can go forward as

19 we move chrough the proceeding.

20 JUDGE CARTER: Mr. Bialik?

21 HR. BIALIK: I would just like to address the'

22 question of the stay. As Mr. Blum has said, Con Ed and the

23 Power Authority have objected over the past two years to

24 hearings taking place. We know the Commission's position

L ._ 25 on that. The Commission wants hearings to take place. So

26 the notion that this proceeding now should be stayed while

w
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2 the Commission is asked yet another time I think is foolish.0 .

3 We have a September 18th deadline to meet and I think that

I 4 the scheduling towards the hearings must begin, and the

5 stay can be denied outright while the Commission considers

6 the motion.
*

7 JUDGE CARTER: It is my preliminary view,

8 without taking yotr time to discuss it with my fellow judges,

9 that the determination as to whether there should be oral
,

10 argument and when answers are due shall await the

11 determination as to who the parties are in the case. I

12 think once we have all the parties in the case, then they

13 will have an opportunity. I just feel that if any action

14 is taken before all the parties are in, that that might
.

. 15 cause greater work later on.

16 Yes, Ms. Holt?

17 MS. HOLT: Speaking as someone who will not be

18 able to respond to this motion as a lawyer but as a citizen,

19 I wonder if the attorney for the Power Authority would be
1

20 willing to answer a simple question of clarification for me.

21 I do not understand why, if this was not meant as an

22 impediment or a delaying tactic, this motion of yours was

23 not filed when .the Commission denied the request that the

24 order for the hearing be rescinded? That was almost a year-
'

)'

25 ago. -I don't understand why this was an eleventh hour move

26 and this legal document was not submitted in some fashion

j
|
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2 at that point. Is my question out of order, sir?
J-

'

3 JUDGE CARTER: Mr. Morgan, do you care to

4 respond to that?

5 MR. MORGAN: Yes, I would. First, NYPIRG, which

6 Ms. Holt represents, is of course rep' resented, as I

7 understand it, Mr. Blum, am I incorrect, by you in this

8 proceeding along with UCS? You filed a joint petition. I

9 just wanted to get that straight before I answered.
,

10 MR. BLUM: Right. NYPIRG reserves the right to

11 have a separate spokesman on occasions when it becomes

12 necessary. But in general there is joint representation.

13 MR. MORGAN: Certain of the questions raised

14 were raised before the NRC with respect to generic

15 proceedings. We reasked those questions here, reralsed

16 those questions because we desire to insist upon them-and

17 desire to make the record quite clear for two reasons.

18 Number one, to give the Licensing Board an opportunity to

19 hear it. Number two, to preserve any questions in the

20 reccrd that may lead to a victory on appeal.

21 The second quite candid reason as to why they
|

22 weren't raised earlier is because we think that this is the

23 proper forum to consider them in the first place. The

24 forum considers them. They decide for us or against us.

Of'C . 25 If they should decide against us, or either way, then they
'

26 decide whether to certify it to the NRC or not, _ and f rom
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2 there the Commission decides what action, if any, it willO. ,

'
3 take. And from there it goes through an appellate process.

4 That relates to the basic constitutional questions which
)

5 must be raised, and we have raised them in this particular3

6 forum for, among other reasons, that this is the beginning

7 of the proceedings as far as the investigatory and

8 adjudicatory hearings are concerned and it seems to us to

9 be appropriate.
,

10 MS. HOLT: I have just one other sort of common

11 sense question. In your initial statement you leave the

12 impression that perhaps you are not ready to litigate

13 matters of safety until a safety goal has been finalizeo by

O
14 the Commission?

,

15 MR. MO RGAN : No. We are quite ready to litigate

16 matters relating to safety and as soon as we understand

17 what someone thinks is unsafe we will be totally able to

18 address those issues. As far as the goal is concerned of

19 che generic proceedings, and I think that is an excellent

20 question, what we contend is that you cannot take away from
.

21 investors without due process of law, bondholders, the

'22 citizens of New York, you can't take away their rights
O
\~' 23 under some sort of a vague standard'or selectively. You

24 can't single out X and charge them with a crime, for

O 25 instance, and not have a standard of conduct that you are
F

26 supposed to behave by.:

u
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( 2 The NRC, and you asked the question about how

3 you participate in those proceedings -- others are, I think

g 4 perhaps UCS is and perhaps NYPIRG, the NRC lays out certain

5 rules and standards and guidelines that every utility is

6 supposed to follow when they construc't a nuclear plant.
|

7 They are not now laid out in several aspects that could

8 come up in this proceeding. We think they should be so

9 that you and we will have apopportunity to present a ca,se

10 against a common standard.

11 JUDGE CARTER: Mr. Corren?

12 MR. CORREN: Since it is my understanding that

13 the orders of the Commissien setting up this ASLB and this

14 proceeding empowered the Board only to compile a record and

15 to make a recommendation to the Commission, this Board is

16 not eapowered to deny anybody's property from them.-

17 Therefore, it can go ahead with answering ' the questions

18 that the Commission as clearly as it could laid out and

19 formulate a record without delaying that formulation of an

20 impo r tant record by these-kinds of methods. Since most of

21 the arguments in that brief has to do with Constitutional

22 issues, of denying property, those are irrelevant'to the

O
23 material work of this Board, and therefore I think we i

.

24 should be able to go ahead with it.

t__. 25 JUDGE CARTER: Mr. Blum?
|

26 MR..BLUM: In light of the fact that it-is
-

L
i -i

_. .
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)
2 brought up here, most of these contingents really aren't

)
3 ripe to be considered now. They are really after this

() proceeding, after the investigatory proceeding would be the4

5 more cppropriate time to bring them up. For that reason I

*

6 would think the Board's best response is to deny the stay

7 and deny certification on the grounds that it is just clearly'

8 not ripe, as well as contrary to all the Board's prior

9 orders,
a

10 JUDGE CARTER: I think we have heard sufficient

11 on that. We will make a determination with regard to it.

12 The remaining issues for consideration today

13 involve a consideration of the issues. We propose to break,

14 for lunch now and then, when we come back, attempt to

15 identify the issues and do some more work on the dates for

16 responses to contentions, and so forth, and dates for

17 discovery. We realize that -- yes, sir?
.

18 MR. BIALIK: Mr. Chairman, could you clarify

19 what this position you made of the NRC staf f's suggested

20 schedule for responding to the motion?

21 JUDGE CARTER: When we decide what the pcoblems_

22 are, then we will decide what the procedure is. So if

('#i 23 anyone wishes to participate in filing an answer or-

24 entering into oral argument if held.

O 25 Is there any objection to an hour and a quarter

26 for lunch?

_.
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2 MR. BRANDENBURG: Chairman Carter, I do note

3 that this morning we have all of the parties and all of the '

|

4 petitioners present in the same room at the same time and
{}

5 that the Licensing Board had previously directed that

6 contentions be filed today. Might I before we break for

7 lunch ask the Board if it would be inclined to request

"

8 those petitioners who are present today to leave their

9 contentions with the staff and with the licensees? I h, ave
i

10 several here that people have brought by this morning, but

11 I do not have a complete set. That would expedite our

12 consideration of these contentions, I think it would be

13 quite useful if perhaps we received some advice from the,

14 Board for receiving contentions from the parties who have

15 not yet given to us.

16 MS. HOLT: It would help if we could know what
,

17 groups and parties, whose contentions you have.

18 JUDGE CARTER: We will adjourn now and give you

19 an extra 15 minutes to do that. We will return at 1:30.

20 (12:00 noo... luncheon recess.)

21

22

(),

23

24

| L._ 25
|

| 26-
|

|

- _
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(]) 2 AFTERNOON SESSION
,

3 1:30 p.m.

(]) 4 JUDGE CARTER: Over the luncheon recess we had
,

5 an opportunity to give some further consideration to the

6 procedure relating to the licensees' motion for a stay or

7 for dismissal of the proceeding or for certification to the

8 Commission. We gave further consideration to the point

9 that staff had raised. I wonder if we could hear again,

10 f rom staf f on the recommendation which would in a sense

11 divide the question in order that we can first approach the

12 issue of the power of the Board, of this Board, to grant a

(]) 13 stay and to certify the question to the Commission.

14 Ms. Moo re , is that, simply stated, what you

15 think we should consider? And let me add that I did not

16 discuss this with Ms. Moore during our break. Could you

17 repeat again your view of the procedure on the handling of

18 and the response to the licensee motion?

19 MS. MOORE: It was the staff's view that
,

20 licensees' motion asked for essentially three different

21 things. The first thing was a stay of the proceeding. The

22 second was a motion for dismissal of the proceeding, and

23 the third thing was the certification of some question to

24 the Commission. The question is not clearly stated in the

25 mo t ion . It is not clear to the staff whether the question

26 to be certified would be whether this proceeding should be

i-
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2 stayed or whether this proceeding should be dismissed. If

3 it is the latter, whether the proceeding should be

Q 4 dismissed, the staff believe that the question of a stay

5 could be handled first and the question of dismissal and

6 certification could be handled in a separate document.

7 JUDGE CARTER: Do you not think there is a

8 certification issue with regard to whether a stay could or

9 could not be granted or even discussing certification as a
,

! 10 separate item, the duties and powers of the Board to

11 certify in this proceeding?

12 MS. MOORE: Yes. In addition there could be a

13 separate question of certification with regard to the stay

14 only. That could go with the stay and you would still have

15 two separate documents. So, in essence, the question of

16 certification may have to be discussed twice, in two

17 different contexts.

18 JUDGE SHON: Ms. Moore, clarify for me exactly

19 - what you are discussing here. It seems to me that there

20 are two questions with respect to each question, so to

21 speak. First is the question of our power to issue either

22 a stay or a dismissal; the second is the propriety of us
| 0
l 23 certifying either a stay or a dismissal. Is that-.right?

24 MS. MOORE: That's correct.

'
25 JUDGE SHON: You propose to handle in two

i

26 separate documents, first, the question of a stay and a i

I
1
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2 propriety of our considering it or certifying it; and,(]}
3 second, the question of a dismissal, and the propriety of

4 our issuing such a dismissal or certifying the question; is(])
5 that righ t?

6 MS. MOORE: That 's co rrect '.

7 JUDGE SHON: Thank you.

8 JUDGE CARTER: You believe that you could

9 respond on those two issues by the December, say, 15th to
,

10 the 18th, somewhere in that time frame?

11 MS. MOORE: Yes.

12 JUDGE CARTER: We have under consideration the

13 possibility also, since the question will be limited, to

14 permitting any other party who wishes to respond to those

15 particular issues. Judge Shon corrects me that by the word

16 " party" I meant " petitioner" as well. Anyone who has

17 attempted, petitioned, to intervene and who may be a party,

18 would be given an opportunity, if they desire, to respond,
i

19 What is motivating us is the desire to address

20 questions as promptly as possible. We feel that an issue

'
21 is the powers of this Board in the f ace of the motion that

22 has been filed. Sir?

() -

23 MR. JORDAN: Bill Jordan, on behalf of UCS. Our

24 view is we have a number of things to do before December 10th,

0
25 which I think was the staff's proposal for responding on 4

i
1

26 the stay question. This is really rather a massive. |
I
1

l

I
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2 document, comparable, in my experience, to perhaps a filing

!

3 in the Court of Appeals. It seems to me that what we -

(]) 4 require is more along the lines of 30 days to respond to

5 this thing. That could perhaps be split up.

6 JUDGE CARTER: You would require 30 days to
,

7 address the question of the power of the Board to grant a

8 stay or dismissal and the form or manner and the power to

9 certify the question?
,

10 MR. JORDAN: Strictly speaking, just the power

11 of the Board?

! 12 JUDGE CARTER: Yes.

13 MR. JORDAN: None of the other substantive

14 questions?

15 JUDGE CARTER: Not the substantive questions,

16 the procedural questions.

17 MR. JORDAN: If it is strictly the power of the

18 Board to do it, that we could do perhaps by the 18th, I

19 think the date you threw out. But I would suggest to the

20 Board that I don't see a great need for great galloping

21 along with this thing. Remember, thase licensees have had

22 a year or more in which to address this problem. They

23 could have raised this a long time ago and not gotten into

! 24 interrupting the_ proceeding of this hearing. It seems to

25 me we should be clear to have plenty of time to do what we

|

| 26 need to do under the proceeding that the Commission ordered,

i

|
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Q 2 and then we will build time in somewhere else to respond to

3 this extra motion.

4 JUDGE CARTER: I think one of the things we are
i

| 5 interested in is learning from you what our powers are in

6 this individual proceeding. L. i s is somewhat different.

7 JUDGE PARIS: In light of the Commission's

8 orders that set this proceeding up.

9 JUDGE CARTER: Does anyone else wish to be h,eard

10 on that? Is there any objection to following that

11 procedure, to consider first the procedural aspect of the

12 power of the Board to grant stay or dismissal and the power

13 of the Board to ertify? Mr. Morgan?

14 MR. MORGAN: No , sir, we have no objection, nor

15 do we want to push the other side to rapidity. But I do

16 want to suggest that certain of the questions under that

17 ruling, even if the Board were to find it didn't have

18 certain powers, it might have on other grounds. I wanted

19 them to be aware of our position that it is not just a

20 straight-out question. There are different grounds raised

21 in eight of them, and some of them will be totally

22 appropriate, we think, for the Board.

23 JUDGE SHON: I might point out, too, that it

24 splits the two filings in rather a different fashion than

25 Ms. Moore proposed, in that it addresses the threshold

26 question of do we have the power to grant the motion in
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f] 2 whole or in part and then proceeds to address the

3 individual actions perhaps later on. The staff, I trust,

(]) 4 has no objection to that.

5 MS. MOORE: No , the staff has no objection to

.

6 that split.

7 JUDGE CARTER: I take it there is no generalized

8 feeling that oral argument is necessary on this question.

9 The Board nonetheless may determine that it wants to he,ar

10 argument at some time on that issue. Can we then say that

11 as to the issue of the powers of the Board where there is a

12 motion for stay or certification in particular reference to

13 this motion, that we will ask for answers to the motion and{
14 an accompanying memorandum to be filed that is in the mail

15 by the 18th of December. If I have not stated it

16 sufficiently clearly, it includes the power of the Board to

17 dismiss an action.

18 MR. BRANDENBURG: Mr. Chairman, is the Board

19 disposed to permit the licensee to reply?

20 JUDGE CARTER: At this time we don't think that

21 would be necessary.

22 MS. MOORE: Mr. Chairman, may the staff
. ()
( 23 recapitulate briefly what it understands the request of the

24 Board to be?

(e~)N
|1,
'

| ,

25 JUDGE i Yes, certainly.

26 MS. M00 is our understanding that you are ;

. 1
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{]) 2 requesting us not to address whether the stay should be

3 granted on any other grounds than jurisdictional; is that

({} 4 correct? And the same for the motion to dismiss or to

5 certify?

6 JUDGE CARTER: Tnat's correct.

7 MS. MOORE: Thank you.

8 MR. BRANDENBURG: Mr. Chairman, a point of

9 clarification.
,

10 JUDGE CARTER: I would like to hear from you

11 further on that, I don't want to cut you short. I do not

12 recall in reading this that you address that issue. You

fs 13 took it as a given.
, O
3 14 MR. BRANDENBUP.G: That is my point , Mr. Chairman.

15 We would welcome an opportunity from the Board to address

16 that question.
,

17 JUDGE CARTER: It is the Board's view that the

18 licensee will have ten days, ten calendar days, from the

19 date of receipt, which I think will be probably somewhere

i
20 around the 21st or the 22nd. I don't think the younger

21 members of the firm should work on New Year's Eve. .But in
-

22 all events not to be filed later than December 31st,

23 replies to the answers.

24 MS. MOORE: Might I interrupt once more?

25 JUDGE CARTER: Certainly.

26 MS. MOORE: Might I ask Mr. Morgan a question
.
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2 which might clear up a few things in the staff's mind and

3 in perhaps other people's minds as well? Just one question

Q 4 concerning his motion?

5 JUDGE CARTER: Yes, proceed.

'

6 MS. MOORE: Mr. Morgan, was your motion, in your

7 motion, and I was not clear, the staf f was not clear, about

8 what you were asking to have certified. Was it the

9 question of whether the proceedings should be dismissed,or

10 whether the proceedings sh'ould be stayed?

11 MR. MORGAN: Both. The questions go to the

12 authority of the Board. If the Board rules that it doesn't

13 have the authority to rule upon something, then we ask that

14 that question go to the Commission. And it relates to all

15 of the eight grounds that are raised.

16 MS. MOJRE: Okay.-

'
17 JUDGE CARTER: The next item that we had planned

18 to consider had to do with, first, another procedural

19 matter, that is, the date for responses to petitions of

20 intention. I have, and let's just take an inventory now of

21 what has been filed, I have contentions of the Greater New

22 York Council on Energy, contentions of the Friends of the

23 Earth, Inc., and the New York City.Audubon Society,

24 contentions of the Westchester People's Action Coalition,s

25 and contentions of joint intervenors, Union of Concerned

26 Scientists and New York Public Interest Research Group,
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() 2 contentions of the Parents Concerned About Indian Point.

3 Are there any other persons who have -- and let me add that
.

() 4 all of these should be filed with the Commission directly

5 as well as here. Are there any other contentions that have
.

6 been filed that we should have or know about?

7 MS. FLEISCHER: Sir, with my amendment to

8 intervenor application, I have here regarding the

9 contentions. So you should have it. West Branch. I ,

10 turned it in earlier. West Branch Conservation Association.

11 JUDGE CARTER: Is there anyone else who is in

12 the process of filing a petition or conditions today?

(]) 13 MR. BRODSKY: Richard Brodsky, County legislature,

14 Ninth Legislative District, Westchester County, New York.

15 I am in a process pursuant to a conversation with the judge

16 in fo rwa rding to the Commission a petition to intervene as

17 a party and as an interested state. I will at the same

18 time in order to protect all the rights that I can at this

19 time forward a series of contentions for the consideration

20 of the administrative judge and seek admission in both
-

21 those capacities at this time.

22 It is not my intention to intervene actively, in

23 the sense of conducting cross-examination or offering

24 witnesses, but to preserve the rights of the legistlature

Qs .

'

25 and the people I represent to a full and fair hearing in

26 this proceeding. Thank you,

..
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(]) 2 JUDGE CARTER: You will recall, Mr. Brodsky,
,

3 that today is the day on which they must be filed and put ]

() 4 in the mail.

5 MR. BRODSKY: Thank you.

6 JUDGE CARTER: The time for answering these

7 contentions --

8 MR. BRANDENBURG: Mr. Chairman, if I may, before

9 we do that, we have received copies of the same contentJons

,

10 that you listed. We note that we do not have contentions
,

11 f rom Rockland Citizens for Safe Energy or Rockland County,

12 both of which pursuant to the Board's order of November 9th,

13 I believe, were to have been served today.{ }'
14 MR. THORSEN: The County of'Rockland has not

15 filed contentions because of our application to amend our

16 status to that of interested state. If you feel that

17 another contention should be filed by the County of

18 Rockland pending our change of status, I will certainly see

19 what I can do before the end of the day. But I don' t

20 really believe it is necessary.

21 JUDGE CARTER: That is a decision that I must

22 leave in your hands.

23 Now the Rockland Citizens for Safe Energy, is

24 their representative here?,r gp
d 25 MR. BLUM: Unfortunately, Ms. Kessler had to

26 leave because a. coal hearing was scheduled at the same time

i
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() 2 as this hearing, and she had to leave to attend both. We

3 are now informed that her contentions, that is, the

() 4 contentions of her group are presently on their way from

5 her car and they are being brought in by someone else.

6 JUDGE PARIS: Perhaps we should ask where is her

7 car.

8 VOICE: Somewhere in the immediate area.

9 JUDGE CARTER: In terms of filing responses to

10 these contentions, the date for responses, how much time

11 will you require to answer these? Can they be filed by the

12 18th? Can the licensee and the staff file --

{]) 13 MR. BRANDENBURG: Mr. Chairman, on behalf of Con

14 Edison, we did submit to the Board a proposed timetable for

.

15 the conduct of these hearings. That appears on Page 16, 17,

'

16 and 18 of our prehearing memorandum, in that proposed

17 timetable we did recommend to the Board a date of December

18 30th for the filing of motions objecting to the

19 admissibility of the contentions. I have before me a copy

20 of the contentions of one of our participants, the

21 contentions of the joint intervenors, of respective

22 intervenors, Union of Concerned Scientists and New York

23 Public Interest Research Group that is 49 pages in length..
,

| 24 Some of the other contentions, we have all received them

25 just this morning. There seem to be a similar complexity.

i
' 26 I note that the staff.has recommended a date several days
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) 2 earlier than December 30th, but for Con Edison we would

3 propose to the Board the date of December 30th as a date to
^

I () 4 file our responses to the contentions.

5 JUDGE CARTER: Staf f's date is on Page 2 of

6 their proposed -- the 24th. Is that the date?

i 7 MS. MOORE: That's correct.

,
8 JUDGE CARTER: Yes, Mr. Morgan?

9 MR. MORGAN We proposed and also have a
,
,

| 10 schedule that is in our papers that we filed. These are
,

11 three copies of them. On December 30th we proposed that we

', 12 answer on the motions to the objection. We now have of

I'N 13 course the other documents to file on or about January 1st
t''),

14 or 2nd. I was wondering if we might go to perhaps the 4th-

15 of January on the objections to their contentions.

16 MR. FROMER: Howard Fromer, Energy Of fice.

!

17 Could you perhaps summarize precisely what it is you would

18 be looking for it: the nature of a response? Are you

19 looking for factual matters? Are you locking for hearing
|

20 whether or not these are just general subjects that are

21 alleged that are properly, that are or.are not properly

22 being considered by the Board? I am just unclear as to{)
L 23 what kind of response you would be looking for and, further,

I

/]} 24 could you distinguish, when you talk about response dates,

,1,

25 are you looking for responses from the 714 parties,'

26 petitioners, are you also looking for responses from the

- . .. - - - -
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() 2 interested state parties? It is unclear exactly what you
1-

3 have in mind for us to do..

() 4 JUDGE CARTER: As to who may file a response,

! 5 certainly any party zey answer that. But primarily it is

6 the licensees who are concerned about whether there arc-

7 intervenors in the ecse. Primarily it is of their concern.
,

8 Of course, the staff is always involved in that issue.

9 MR. FROMER:. You are talking about contentions?

10 JUDGE CARTER: Yes contentions. Dr.. Shon , Ie

11 think wanted to speak.

12 JUDGE SHON: First of all, let's say, as we are

( 13 running. this thing right now,. any party or any petitioner

14 may if he so wishes or she- so wishes file a comment on the

15 contentions of another party or another petitioner. We are
:

16 not making any dif ferences there.

17 At this stage it is not necessary for anyone to

18 prove his pleadings, present prima facie showing or

19 anything'like that. All that you will have to do, all that

20 anyone has to do is present acceptable contentions which
f

21 are acceptable under the specific proceedings here in force.

22 They are slightly different from our. usual rules. No rmally ,
)

23 the requirements are that the contention be stated clearly

24 and that its basis be stated clearly and the contention not

25 challenge the Commission's regulations in order that it may''

26 be admissible, and it must be particularized. It must be

.

. , - . . . , . .
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ng,) 2. specific, clear, have a basis, and not challenge the
'

3 Commission's regulations.

() 4 Now the Commission has, as the Board presently
,

5 understands tne thing, both the footnote in the order that
i

6 established this hearing and reading,. we must admit, in

7 addition the transcripts of the Commission hearing that

8 established this particular proceeding. We believe that

i 9 the Commission also established two. categories of
~

10 contentions:,

ll one,a category of contentions that refers to

12 the questions that the Commission asked in its order. Fo r

] 13 these contentions they have suspended certain of the

14 rostrictions of Part 2. In particular, we believe that

15 from things mentioned in those questions one can file a

16 contention and have it accepted even if it challenges

17 certain portions of the Commission's regulations..

18 However, they have established another category

19 of contentions. Those contentions are contentions based

: 20 upon the UCS petition, which said that Indian Point does

21 not meet the Commission's regulations in certain respects.

22 Those contentions are admissible only if they do not()
23 challenge the Commission's regulations. Howeve r ,

(~) 24 contentions of the second order need not fall within the'

! '']
25 scope of. the Commission's questions.

I 26 That sounds very complex, but it has two groups.

. . - _ _ .
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() 2 One, must be within the scope of the Commission's questions,

3 the seven questions asked in the Commission's order, but

() 4 can challenge the regulations. The other can't challenge

5 the regulations but need not be- within the scope of the

6 questions. That is the way the Board understands the order.

7 I see from the puzzlement of the staff's face that that is

8 not the way the staff members see the order, and I

9 understand from some of their filings that it is not.

10 JUDGE PARIS: If you simply read the revised

11 footnote 4 which the Commission had in their order of

12 September 18, it is not clear what the Commission meant.

(, 13 For- that reason -- let me read the relevant part of that

14 footnote, because it relates to the scope of the contentions

15 that will be allowed in the case, and it is a good idea to

16- re f resh it in the minds of everyone. I am reading from CLI

17 8123, revised footnote 4.

18 *Because the Commission itself is designating by

19 this order the issues it wishes to be addressed in the

20 adjudication, it is important that contentions raised by

21 parties and subissues raised by the Board in this

- 22 proceeding contribute materially to answering these-

23 designated issues.

24 " Contentions based on the allegations in the1

()3L
25 Union of Concerned Scientists petition to the effect that

,

26 certain commission regulations are not met in one or both

. _ _ -
i
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bh 2 units will be accepted if they meet the requirements of 10

3 CFR Part 2 without regard to whether they fall within or

() 4 outside the questions on Pages 9 to 10." Those are the

5 Commission's questions in the January crder. Continuing to

6 read, "However, the- Board will not be bound by the

7 provis' ions of 10 CFR Part 2 with regard to the admission

8 and formulation of other contentions. In granting this

9 discretion to the Board, the Commission emphasizes that its

10 purpose is to ensure that the Board is empowered only to

11 accept and formulate, af ter consultation with the parties,.
i

12 those contentions which seem likely to be important to

I 13 resolving the Commission's questions on Pages 9 and 10 and-,

14 thereby to assure- that the proceeding remains clearly

15 focused on the issues set forth in this order."

16 So the Commission has very narrowly focused the '

17 areas in which contentions-can be accepted. But if you '

18 read the transcript of the Commission's meeting which led

19 to the issuance of this order, we think it is quite clear

20 that when they said that the Board will not be bound by th,e

21 provisions of 10 CFR Part 2 with regard to the admission

22 and formulation of contention diracted at the Commission's{)
23 questions that they met those contentions could challenge

!

s 24 the Commission's regulations.
J

25 MR. FROMER: Could I just follow that up? Would
|

| 26 it be the intention of the Board following the receipt of

|t
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() 2 responses to rule on the admissibility of contentions for
,

3 the purposes of the remainder of the proceeding or to rule.

() 4 on the admissibility of 'the contentions merely for purpose's '

5 of discovery, reserving to the conclusion of discovery 1
l

I
'

i 6 whether or not they are going to go forward into actu,a1 t

?
f ,1

I

1 7 hearings or accept these contentions for purposes of

h
38 hearings?

'

i ,

f 9 JUDGE SHON: I would say we intend to rule on,
'

i
j

- 10 the individual contentions. It may be that in sote cases,'ii

as '

! .'

l- 11 we will rules that a contention may be clarified pending ,i

12 further discovery. We may defer ruling on some specific
c

f( 13 contention until some amount of' discovery has occurred.

14 This has been done of ten in our cases and I see no bar to

! 15 it here.
;

16 But, in general,.we will rule on admissibility
i
'

17 for the contentions to the extent that it is possible to do
-.,

I

18 so and, having ruled, th a'. :11L fix the series of >
-

19 contentions that will be tried in this hearing for the

! 20 entire hearing. ,

!- 21 JUDGK CARTER: We will have another prehearing

| r

22 conference after the answers are filed, I think, in order !

[}
23 to hear further from the parties on these contentions and,

i

24 to get further clarification. I do not think it is our(])
#

25 intention to summarily rule on the filings as such.

26 Generally we would have another conference to discuss and

,

- - ., . . - ,
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2 ensure that we are communicating on the meaning of the-

3 contentions.

() 4 Mr. Blum?
-

,

5 MR. BLUM: As we read the procedural footnote as

6 raising two points. One is the one initially brought up by

7 Judge Shon. The second is that it really proposes a
.- .

8 different kind of standard of treatment for contentions
'

9 that fit within the Board's seven questions and those that

10 don't. Those that don't are to be scrutinized more strictly
~

11 in terms of the normal specificity requirements, basis in

12 fact requirements of 10 CFR Part 2, but those that do fit

13 within the seven questions, because the hearing is

14 obligated to answer those seven questions anyway, have to

15 be viewed leniently with the notion of accepting them as

16 long as it shows any promise at all of this particular

17 intervenor giving any positive cuntribution.

18 MR. BRANDENBURG: Mr. Chai rman, if I might

19 respond briefly to Mr. Blum's remarks. Those of us who

20 watched the January 8th and September 18th orders evolve

21 from the Commission and, as I believe the Board knows,

22 there were numerous public discussions by the Commissioners,(]}
23 they very carefully chose the words that they ultimately

(3 24 did include in the January 8th order and, as Judge Paris
.A

I
25 no ted , the original footnote was modified in the September

26 18th order. Anyone who was even casually conversant with
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$ (h 2 the discussions of the Commission leading up to the !

3 procedural footnote and in particular the passage that

()''

4 Judge Paris just read into the record realizes that the

5 characterization given by Mr. Blum is indeed incorrect and
4

6 flatly incompatible with the clear intention of the-

7 Commissioners in the draf ting of these statements.

8 The clear and, to my way of thinking, unmistakeable

9 intent of the Commission as revealed by their remarks andi'

i

10 indeed even by their remarks that appear here in this.

11 individual footnote, are that those contentions which contend

12 that the plants do not comply with currently applicable NRC

( 13 reghlations are as Judge Paris stated, to be ruled upon asL r

14 to their admissibility and their appropriateness according
;

15 to normal NRC. practice and- procedure. But that with

16 respect to the contentions falling within the metes and

| 17 bounds of the seven questions specifically posed by the

|
18 Commission, that the- Commission was quite cognizant of the

19 fact that in certain respects those questions were quite

20 broad, anc it would be impossible for this Board ' to inquire

21 into every corner, every sir.gle possible area of remote

22- relevance that. fit within those seven questions and that it
)

! 23 would fall upon the Board the obligation to prioritize the

.

questions that might be raised by well-intended and24

25 ingenius participants within the scope of the seven

,

26 questions to the end of completing this proceeding within

-

. - - _ .
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(]h 2 the time period specified.

:

j 3 It is abundantly clear, gentlemen, from the

() 4 discussions or the Commission, and I submit to you from the
:

I 5 words of this footnote, that the relaxation of the normal
'

i

6 requirements of 10 CFR Part 2 as would apply to the

7 contentions raised within the scope .of the seven questions

8 posed by the Commission was to restrict contentions and to
.

9 encourage the Board to raise the threshold of relevance and
,

i

10 importance above that which would normally be drawn in a

11 normal operating license proceeding where the standard of

12 relevance and materiality necessary to obtain admission of

'

13 a contention was much less.

'

14 The Commission did indeed have in mind the power
:

15 to give the Board to raise this threshold and to prioritize

16 the issues .in a manner that they deemed important within'

17 the area of these seven questions, rather than to reduce it,
|

18 as suggested by Mr..Blum..

:

19 JUDGE CARTERr Mr. Brandenbrug, what do you get
,

! 20 from the sentence in the middle of Fage 2 of the order that
4

I

!' 21 says, "If the Board concludes that further ceparture from

h
'

22 Part 2 is necessary for the efficient conduct of the,

()
; 23 Hearing, it should request such authorization. from the

24 Commission." What was the Commission referring to there?
.

I
~

25 MR. BRANDENBURG: I do not recall, Mr. Chairman,

- 26 a colloquy among the Commissioners particularly addressing
_

d

e- . , - - - --- .#,..
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! 1

( 2 this sentence. I believe that the interpretation that I

3 would lend to it was that the Board was being given really

(~ ) 4 carte blanche to seek any procedural avenue that it felt]
5 warranted the conduct of the proceeding, in a fashion that |,

1,

6 it could be completed by the September 1982 time period'.
I

7' In our prehearing memorandum this morning we asked for a

8 remedy on service of court papers, and in that discussion

9 we asked the Board to consider asking for a further

10 exenption from 10 CFR Part 2 with respect to the service of

i ' 11 papers. If the Board concluded that it. was not within its

17. powers at present.

13 There are some time periods set forth in 10 CFR{:

14 Part 2. for the responding to motions that in the Board's

15 ultimate wisdom it might find could be foreshortened if it

16 was to receive permission from the. Commission.

17 I do not believe any specific intent was

?
18 included in this sentence but, rather, just a broad

I 19 encouragement ta the Board to deviate from Part 2 wherever

20 it thought it was. appropriate.
I

21 JUDGE CARTER: I am not familiar with the first
.

22 point that you raised, but it does- remind me, and I hope

23 you won!t consider this as any personal criticism, but in

24 any document you file which is over ten pages, could you
,

25 put a table of contents in to assist the Board in getting~'

26 more quickly to the points that are raised?'

. .. .-. - - .. .
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2 Did you say, Mr. Brandenbrug, that in your

3 memorandum you requested an order from us as to --

() 4 MR BRANDENBURG: I was merely seeking to give

5 the Board an illustration of the availability of its powers

6 under the sentence to which you referred, Mr. Chairman. On
J

:{ 7 Page 38 of our prehearing memorandum we request direction
-

.

8 from the Board as to the manner of service of court papers,
,

9 and I would like to raise that later in the day, I don't

10 think here is the time.

11 Just for example, on Page 40 of our pretrial

12 memorandum we asked this Board to take advantage of the,

13 sentence to which you referred. if it should conclude that

14 its powers-were otherwise circumscribed, to grant the
1

15 relief that we seek. There will perhaps be a number of,

16 instances in this proceeding where the Board would propose

|

17 a course of action that it might conclude is assigned to it

18 by 10 CFR Part 2, and I think you have a broad, really open,

19 unconfined invitation from the Commission to seek the
|
'

20 dispensation. from 10 CFR Part 2 wherever you deem it

21 appropriate..

22 JUDGE CARTER: Mr. Morgan?
O- !

23 MR. MORGAN: Yes, sir. We interpret that to. -

24 mean that the Board wanted to restrict contentions to thes

J1
'

25 questions asked. I mean, the. Commission did. However, if- J.

26 the Board determination that there is an area into which i t-

. .- - - - , . ..
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( 2 should enter beyond that or different from that, then the

3 Board should come back with those in the form of

() 4 certification or comething and ask the Commisnion if the

5 Commission says yes, sir.
,

6 I can provide a specific example. Ma 'have filed
,

7 a motion in Washington today with the secretary and of

8 course will serve a service list. That motion goes to some

9 oE the questions here. I think we should advise you of it

10 and allow the other people who will be filing to catch us

i-
11 sometime this afternoon with respect to their contentions'

i

12 to know that there is another mode to exclude an aspect of

( 13 what we has- 9een in the contentions this morning thus far.

14 JUDGE CARTER:- At what time do you expect you

a

15 will become apprised of the points that you are raising?|
,

! 16 MR. MORGAN: No sooner said than done. We have
4

17 some copies here. We don't have enough copies for everyone,
|

18 but we du for the affected parties. We filed this

19 particularly

20 We reviewed the contentions filed this morning,

! 21 you r Hono r. One of them, for example, filed by Parents

22 Concerned About Indian Point says, " Parents, teachers,
)

'23 doctors and other caretakers of children feel anxiety

24 because of the continued operation of Indian Point." We

i

L 25 -believe that there is a conscious effort made to scare''

26 people in this area and that it has been carried on in

- _ . . -- -
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2 conjunction with these proceedings. Two of the seta of.

'

3 contentions filed thus far today clearly go to |

4 psychological injury, the fear of nuclear power. And as'

5 you will see from the affidavit of Dr. Robert duPont, he

6 has studied two of the documents being distributed in the-

H 7 area,and finds them specifically to be designed to induce
,

8 | fear and phobia.
4

-

9 | JUDGE CARTER: Mr. Jordan?

10 MR. JORDAN: You r Hono r, I must say that I am

11 not sure where on earth this comes from. It seems to me

12 'that if there are parties that raise questions that Mr.

13 Morgan ' thinks relate to fear of nuclear power , his

14 appropriate response is to respond at the date that he is

15 supposed to respond to contentions, and they should be

16 answered in that way. I don't see how it relates to what

17 we have been discussing.

18 The point I wanted to make here is this little

19 colloquy that we have been having about the footnote seems

20 to me to be exactly the kind of legal technicality that is

: 21 getting away from what the purpose of this hearing is.

(]) 22 Tnis hearing. is an investigation. That is why the
,

23- Commission gave you this broad language.. That is why the

(~m) 24 Commission gave you the specific mandate in particular to'

.

25 assure that the proceeding remains clearly focused on the"

26 issues set forth in-this order. That is why we tried to do'
-

_ _ . _ _ _ ______ _ _ _ _ _ _ _ _ . . ,. - - . - -4 ---
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( 2 that vich our contentions. I guess this won't happen of ten,

3 but I will agree with Mr. Brandenburg on the point that

() 4 much of your rola is to prioritize the issues so that you

5 handle them properly and efficiently and particularly the

6 most important issues earliest.

7 And we believe that we'have attempted to help

8 you do tha t. That we believe is what the contentions are

9 for in this hearing. The issues are set forth by the

10 Commission. I suggest to you' that you have to answer those

.;

11 with evidence from anybody who can help you out no matter

12 what the contentions are. The contentions are just part of

( )
'

13 it. The Board probably has a responsibility to formulate

14 contentions, though I think the Commission's footnote

15 suggests that, if there are areas that aren't adequately

16 covered. For a similar reason, we believe that the

17 licensee should be required to something comparable to

18 contentions or statements of position, statements of how

! 19 i they intend to assist the Board in answering the questions.

20 The point is, even.if the intervenors weren't here, you

21 would have to answer those questions. So our contentions

22 are simply to help you answer them. But you have . to go to
[)

1

23 the full breadth of the questions, and we believe, indeed'

|
|

| [ 24 we suggest, that by. December 30th the licensees ~ be required

''
25 .to provide a statement of how they intend to address the

26 questions, comparable to.a statement of contentions.

_ _ _ _ _ _ _ _ __ . . _ . . _ . . . . _ _ -
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,

2 JUDGE CARTER: If we did go afield, it was

1 3 because we were trying to assist Mr. Fromer.

() 4 MR. FROMER: From the recent discussion, you

5 have assisted me. I am prepared to hear more discussion on

j 6 the response date.

|
I 7 JUDGE CARTER: We are trying to arrive in any

8 event at a determination as to when motions objecting to

i
9 the contentions or answers should be- filed, and the dates

10 range from December 24th to the 30th and then the 4th of

11 January. I think, again, that it is good to leave weekends'

12 open. And I an attracted to the December 30th or December
i

13 31st date for the filing of motions in responses to the
}

e ,

| 14 contentions and petitions,

i 15 Is there any serious objection to tha t? Are

16 there responses or motions in relation to the contentions?
:
i 17 MR. JORDAN: That was the 30th or the 31st?

18 JUDGE CARTER: 31st;
|

19 MR. JORDAN: Your Honor, we would urge that you

(
20 go ahead and apply that same date to the requirement that

21 the licensee provide a set of contentions or statements of
|

|22 position of their own.
[}

|

23 JUDGE CARTER: Mr. Morgan? |,

24 MR. MORGAN: The very contention that we are
3

J1

25 making in the motion, the ' basic motion trat you are going ,
i

26- to decide on jurisdiction. And as is obvious f rom everyone |
1

L_-__--_-_-_________ .

.
1
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>

(h 2 in the room, this is an investigatory proceeding with
,

3 adjudicatory aspects, and it is a unique proceeding as far

([) 4 as the Commission is concerned.. How in the world anyone

5 could expect either utility to file its own contentions

6 when it is attempting to prove the negative. The utility

7 says it is safe, both of them, the Power Atathority and Con

8 Ed . After they file their contentions, we will certainly

9 answer them on the 30th, and the burden is on them to go

10 fo rwa rd . We will just file a statement saying the plants

11 are safe.

12 MR. LATMAN : Alan Latman, LATMAN. If Mr.

13 Morgan does that and his client and Con Ed does the same,(
14 then of course they will be of no help and no assistance to

15 the Board or to this proceeding. As Mr. Jordan said, the
:

.

16 seven questions are there and they are there to be answered.
1

!

17 They obviously cannot be answered by a conclusory framing

18 of issues that they are safe.. There are answers that

19 people will give and there are contentions that can -be made.

20 So far it appears that witn the resources

21 available- to them the Power Authority has ch'sen three oro

22 four dif ferent procedural router to try to short circuit
c

CE),

i 23 every, almost every procedural accomplishment that has been
! ,/

24 achieved this morning and this af ternoon. For example ,O
'

25 this last point it simply seems to me, with all due respect,

| 26 a thumbing of the nose at the timetable that.was just set,

- . .. . .-. - .. .
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U,.6i 2 because the timetable was just set to allow responses to

3 contentions.

() 4 In effect, I think Mr. Morgan was saying no, he

5 would rather respond right now with this motion and again

6 produce additional pieces of paper for people to analyze

7 and try to respond to.

8 MR. MORGAN: That is incorrect, your Honor.
,

9 JUDGE CARTER: Excuse me. Mr. Blum, you had

10 something?'

11 MR. BLUM: Yes. The procedural footnote is

12 quite clear when it says, quote, "No party uill have the

13 burden of persuasion,* unquote. They are the seven
,

14 questions which have to be-answered, we are all in a sense

15 working jointly to answer those questions, and if all

16 parties suomit advance inforraation to the Board of how they

17 intend to proceed at this point, that will be of maximum

18 use to the Board. Of course, no one would be strictly

- 19 bound to be only within the confines of exactly what they

1

i 20 submitted. But I think information coming-from all sides

21 can only help to organize things.

/~T 22 JUDGE CARTER: Mr. Corren?
%) i

|

23 MR. CORREN: Yes.. I just wanted to say |
| 1

/~% 24 basically what professor Latin said. _The licensee have a
J1

'
25 basic right to be parties to this proceeding. Part of

-

26 establishing a right to be a party, to be intervenors in !
i

.__- - ,
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h 2 this proceeding, intervenors must establish valid

3 contentions. It is only fair, I think, on the part of the

O 4 eoerd to asx thee the 11censee do, in 11eu of that, an

5 equivalent thing which obviously, not as Mr. Morgan said,

6 but as Mr. Latman said, is to simply answer the seven

7 questions in some sort of specificity.

8 JUDGE CARTER: Mr. Morgan, I can understand how,

9 in answer to questi'ons No.1 -- I can understand that

10 perhaps with regard to question No.1 you might .say none;

11 and the answer to question No. 2, as to what improvement

12 level might result, you might want to say none. But there

13 are some other questions that it might be helpful for us to

14 have answered by you.. As to No. 3, what is the current

15 status and conformance with the guidelines of emergency

16 planning; and No. 4, what improvements, and Mr. Brandenburg

. 17 as well, what improvements in the level of emergency
(
| 18 planning can be expected in the near future. And No. 5,
i

19 how do the risks compare with the range of risk from other

20 plants? And 6, what would be the energy, environmental,

21 economic or consequences of a shutdown of Indian Point Unit

22 No. 2 or 37

23 Would it not be helpful? Mr. Shon is laughing

24 because I don't know whether you know whether the Governorkq./
25 wishes to express an opinion. Maybe he does know. If you'

26 know, does the Governor of the State of New York wish to
,
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2, express an of ficial position?

3 Mr. Morgan, does it not appear to you that it at

(]) 4 least preliminarily would be helpful to see the licensee'

: 5 positions on these points?

6 MR. BRANDENBURG: Mr. Carter, if I may, in our

7 prehearing memorandum that was filed today we address the
,

8 entire subject of the order of presentation of evidence,

9 starting at Page 20 and continuing thereaf ter in our prehearing.1

'

10 memo randum. The origin of this proceeding is one in which

11 the Union of Concerned Scientists, which is represented by

12 counsel here today, brought a petition alleging that. the

; 13 Indian Point plants were. somehow less safe than other

14 plants, that special features were required at Indian Point

15 that need not be required at other plants, that the site of

16 the plants was somehow much less attractive than other

17 nuclear powerplant sites.

^

18 The Commission, in its infinite wisdom, found it

19 appropriate to initiate this proceeding to ask the

20 Licensing Board to collect information on those subjects.

21 But from the time that the.UCS petition was filed, in
_

22 September of 1979, to date, Con Edison at least remains in |

()
23 the dark as to exactly what the allegations are. We do not

|
| 24 know and cannot really divine. We discussed this at some

L 25 length, starting at Page 20 in our prehearing memorandum.
!

| 26 What all of the possible arguments that might be marshaled
'

l-
!

---
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2 in support of these broad claims that have been ' advanced by

3 the Union of Concerned Scientists in the first instance and

O tato an invest 1 atorv eroce atas4 aow whica neve tured 9

5 here.

6 JUDGE CARTER: Mr. Brandenburg, I don't mean to

7 cut you of f, and I will permit you to finish, but based on,

8 the motion for the stay that was filed, presumably your

-l 9 position on question 6, or the third and fourth questions

10 relating to emergency planning in the area, the licensee ,

11 certainly knows what the plans are,. and I take it that

12 though it may be formalism to repeat it, that you are
,

g saying the emorgency plans are the same plans that we have13

14 put into ef fect to renew our license, and that is our

15 answer.

16 You know what your plans are. You know from

17 your environmental studies what the ef fect of a shutdown

18 would be, I expect. The average person would not believe

19 that a company of the stature of yours has not already

20 considered these questions and knows what their position is.

21 If you walked into the office of the president and said,
1

| 22 ' what would be the energy consequences of a shutdown of the
LO

23 Indian point plants, I am quite sure within five minutes. he
,

!
24 would have the answer to that.

''-

25 MR. BRANDENBURG: I would suspect, Mr. Chairman,

26 that we would be prepared to share with the Board and the

1
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h 2 participants to this proceeding some information that would

3 address question No. 6 on the economic consequences to our

4 rate pairs of shutting down these units. This is a matter

5 that has crept into the public consciousness in our service

6 area quite recently, and I think there are a lot of people

; 7 in this room today that realize that the cost per day when

8 the Indian Point units are not running is in the area of.;

9 $800,000 per day, when either one of the Indian Point units

{ 10 is not in operation; each unit There is similar dat;.

!

11 But of ccurse we would welcome an opportunity to share with

i

12 the participants and the Board.'

13 JUDGE CARTER: What would you do when the first
,

14 interrogatory comes in and repeats these questions to you?

15 It seems to me fairly clear that those questions will be

16 asked of you and in a general sense what the intervenors

17 are saying is, can't you tell us generally where you stand

; 18 on these points?

19 MR. BRANDENBURG: On economic consequences, I

20 think I indicated we, of course, would have information to

21 chore with the Board on that. But on many of these
,,

22 questions, we cannot prove the negative'.

23 Just raise the subject of the emergency planning

24 question. We, unfortunately, at times I nink are notggq
u 25 responsible for emergency planning, That is a function

| 26 that is performed by the State of New York and by the
|
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h 2 county and local governments within the ten-mile emergency

3 planning zone of the plan. The state plan and the county

(]) 4 plans were' filed by the State of New York with the NRC in

5 August. That is currently being reviewed by FEMA, the
i

6 Federal Emergency Management Administration.

7 JUDGE CARTER: I don't want to get into that no,w.-

8 But the point is the question has been asked which as far

9 as I personally am concerned appears reasonable, and it

10 says, generally, where do you stand on those questions?

11 They are not asking for all of your evidence. They are

12 asking you as a matter of pleading to respond as to your s

1

13 position on these. I am sure that you have positions on
;

14 th em .
,

15 Is there any reason why you can not? What I

16 fear is that we will be asking these same questions and be

17 involved in a lot of discovery disputes three months down

18 the line in trying to answer these questions of what is

i 19 your position. I understand you can't prove the negative 1

20 and if there is a characterization or a claim that is made, |

21 only then can you answer it.

22 But some of the questions are so general and

23 apply overall that it seems to me that they are susceptible

i 24 of answer. My fellow judges may disagree with me on that.
(b'

~' 25 MR. MORGAN: I agree. We can answer these

26 questions in that general manner. What we really want is a

-

_ , _ _ .
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(h 2 list of contentions so we can address the more specific

3 problems the probability studies are under way, they are

() 4 not ~ going to be complete for a while. On economics, we can

5 answer a question like that as to its af fect upon the poor,

6 Blacks, New York, with the oil crisis. We can answer all

7 those things in a general answer and lay it out as we might

8 in federal court. But we would still need some particulars

l 9 as to the specific questions later. I have no problem with

10 that.

11 JUDGE CARTER: The mere fact that you answer the

12 question does not, in my view, mean that they should not

13 file their contentions. I think. they are separate issues.

14 Ms. Hol t?

15 MS. HOLT: Yes. I would like to ask that the

16 licensee refrain from, if they could, a double standard.

17 They have just handed us something that says "The Power

18 Authority's motion to exclude fear of nuclear power as an

19 issue in this proceeding." Twice in the last five minutes
1

120 you have introduced the problem of fear of a rate increase

21 as a problem in this issue, bringing in poor Blacks as well.
1

I22 That is not germane, and I wish we could stick to the

23 procedural question at hand.

rN 24 MR. MORGAN: I responded only because the judge

'(.}|

25 brought up the question of economic, social, environmental

26 examples, and I gave an example of the kind of answer we
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(h 2 could give. On the fear question, they are of course not
,

3 required to respond to it now. They reserved sarvice by

(]) 4' mail and they can respond later.
,

. 5 But I do, your Honor, want to apprise the Board |

!
',

6 of one thing.- The Union of Concerned Scientists and NYPIRG

; 7 are now in the United Statas Court of Appeals for the

8 Second Circuit challenging the emergency plan. The
il

9 contention that they don't know what the emergency plan is
:

10 all about is kind of absurd, and at the same time they are :

11 passing out leafloats and taking what we say are bogus

12 surveys in this area in order to exacerbate'the fears that

13 exist that were attacked by The New York Times, among{
-

14 others, when the Commission ruled this out in terms of fanning

15 the fires of fear. -

4

16 MR. BIALIK: Mr. Chairman, you indicated that

17 although the units would file their positions they wouldn't

18 necessarily have to file the background documents. But I

19 think that if the utilities have done bacic studies which

20 they intend to use, or even studies which they would be

21 using as to the risk- of an accident or the consequences of

'

22 an accident, or a comparison of the risk. at Indian Point to

l 23 the risk at other plants, there is no point 'in hiding these

24 until the hearings. That is what this proceeding is all

| 25 about. If such documents exist, I think they ought to be
i

|
-26 put on the table right now. The more the parties have to

:
o- .

_ .__.
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2 examine them, the better the answers are going to be that

3 they provide, ultimately.

4 MR. BRANi1EMBURG: Before We get off onto the
,

5 subject of document discovery, which is something we should,

6 of course, be talking about here today, I did want to

7 respond, Mr. Chairman, to your comment on contentions and

8 more specif taally whether it would be appropriate or useful

9 for the Board to try and solicit the points of view of the

10 licensee. -

11 I continue to have a great personal difficulty

12 with understanding real'y what kind of contribution we

13 could make to answers to these seven questions before we

14 hear and understand and have an opportunity to evaluate the

15 various arguments that are going to be marshaled by the

16 prospective intervenors in this proceeding. The history,

17 again, of this proceeding is one in which the in three

18 orders, we have heard a lot about the January 8th order

19 entered by the Commission and also about the September 18th

20 order. But there was also a May 30th order that perhaps

I21 the members of the Licensing Board are familiar with. We

l
'

(]} 22 would be happy to supply with you a copy, if you like, that
i

23 really started this proceeding in motion. This was the |
|

24 order entered by the Commission in the wake of Mr. Denton's ;

1

25 decision finding that the UCS petition was without merit. |

26 In terms of structuring the response to that ,

|
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(h 2 decision of Mr. Dentou, the Commission clearly indicated
i

3 they wanted an adjudicatory hearing, which is why wa are'

(]) 4 all here today, on the subject of Indian Point specific

E issues. And with regard to the generic issues of is

6 emergency planning feasible,. and things of that sort, is j
.

7 the ten-mile radius an appropriate radius for emergency

8 planning, and so on, the Commission clearly indicated that
.

3 9 those types of i.ssues were to be solved in a generic

10 procecding. Tha t , it seems to me, was the prong of the
.,

11 approach as decided upon by the Commission. I quote that

1J language from the May 31st order at the top of Page 7 of

13 Con Edison's prehearing memorandum.{
14 But we have here a proceeding that is confined

15 in our judgment in two very serious respects. One, excepting

16 the area of compliance with typical NRC regulations that

!

17 Judge Paris alluded to a few moments ago, we are here

18 dealing with seven very specific questions addressed by ' the

19 Commission to the Licensing Board. But we are dealing with

20 them in a very planned, specific way~ To the extent that.

21 areas of powerplant risk, nuclear powerplant risk,

l-

22 generally are involved, clearly --

23 JUDGE CARTER: Let me stop you right' there. You

.

24 said, I believe, that we are dealing with them in a very
.

''
25 specific.way. If you meant by that procedurally, let me

.,6 say that I interpret it as meaning that.the problem I am2

- -. ._. . -. .. , , - . - .
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(,4)
v

2 having is this: Tne Commission said that no party shall
|

3 have the, quote, burden of persuasion, unquote, as the term j

() 4 is normally used in adjudicatory proceedings.
.

5 I hear you inserting some words there such as

6 but the burden of moving forward shall be on the

7 intervenors. I am not really sure that that is what the<

8 Commission has in mind. Otherwise, they would not have

| 9 asked the questions. That is what is causing me a problem.

| 10 I think if we were all in front of the

11 Commissioners, the Commissioners would say, Chairman

12 Paladino would say, where do you stand on that question? I

13 I don't think we should get so formalized that we can't

14 have a preliminary answer.

15 Mr. Brandenbrug, answer that.

16 MR. BRANDENBURG: If I may briefly, Mr. Chairman.

17 First of all, I think the history of these orders before

18 the Commission bears out that the . language that your Honor

l 19 alluded to about the burden or persuasion was the guidance

i
| 20 for the Board in terms of formulating its ultimate
l

21 recommendation. In other words, if you conclude at the end

|

22 of this hearing that the evidence is in a state of
. 3

\ uJ
23 equipoise on one particular issue, that you are not about

rs 24 to determine to find for the staff, the intervenors, or
;jl
I 25 what have you.

,

|

26 In terms of the burden of going forward with the
| t i

I
1 .
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() 2 evidence, I really urge that on the Board as a method of
i

|
3 really expediency and in terms of pursuing the hearing in l

i

([) 4 time to complete it in September of 1982.

5 When we look at these seven questions and try

6 and cddress them in a planned, specific way, if we were to

j 7 answer them in a generic way I would be the first to agree

8 with you that it might be appropriate for all the parties
,

j 9 to state their initial positions early on. But when I

| 10 consider the risks posed by -- not by serious accidents at

11 nuclear plants but at Indian Point 2 and 3 1 would love to

12 try and envision what ingenius theories we might hear from

13 the participants that are entered here.gg
14 JUDGE CARTER: But how can they answer the

15 question that might be put to you, what is your time

16 schedule for improving the level of emergency plan?
,

17 MR. BRANDENBURG: I would prefer that question--

18 we discussed emergency planning a fe? moments ago-- to

19 those of ficials that are responsible for emergency planning.
1

|

! 20 That is the New York State Department of Health, the Bureau

21 of Radiation Techn~ ology that I understand is going to be

22 of fering testimony in this proceeding through the of fices

O
23 ot the New York State Energy Of fice. We have the Federal

| 24 Emergency Management Agency that is auditing and evaluating
| .h

25 the adequacy of these plans and their conformance with NRC''

26 guidelines, which I understand fema may be offering
m

_______.__m_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ . _ _ _



1 125
.

]h 2 testimony.
,

3 JUDGE CARTER: Would you answer the chairman the

() 4 same way if he said what specific procedures should be

5 taken to protect the public, what other specific procedures

6 aside f rom what the states are doing?

7 MR. BRANDEN3URG: If you are in emergency
.

.

8 planning, I am unaware of any. We have reviewed the state
:

:| 9 plan. We have, in a very preliminary way, compared it with

10 other state emergency plans, and we have attempted to
,

11 evaluate, although of course the primary responsibility for

1 12 that activity lies with the NRC, we have tried to satisfy
,

13 the adequacy of the county plans which were not made by us,
V;

,

14 but by the counties and towns respectively, allow them to

i15 evaluate the NRC guidelines. Our view is that they mostly

16 do meet the NRC guidelines.

17 I have seen lots of contentions just received

18 today that suggest that we do not. But I den't know that

19 we have a lot to offer in that area. We are not in the

20 business of evaluating the advance of the emergency plan

21 for state and local governments. The area outside

21 emergency planning is one that we are not extensive

23 participants in.

24 JUDGE CARTER: I will hear Mr. Morgan. Then we>

25 will take a short break. I
'

l
26 MR. MORGAN: Your Honor , first in our memorandum I

i
4

I

. - _ _ _ - - _ - _ _ . - _ _ - _ - - - - _ _ _ _ -
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f 2 that we filed, the special prehearing conference memorandum

3 of proposed order, I would like to refer you to Pages 16

({} 4 through 25 in which we agree with the burden of going

5 forward questions. We agree with Mr. Brandenburg that the --

6 Pages 16 through 25. We agree that the burden of .

7 persuasion, "Goes to your final recommendations as they go
3

8 to the NRC.*
H

| 9 It seems to us that some of the prospective

j 10 intervenors are attempting to do away with the procedural

i 11. rules that are established for the hearing in 10 CFR. The

12 case is that we think that the order of the Commission says

p to you that you can do that. But that the issues are to be13

14 kept narrow and if you are going to do that, come back to

15 us and tell us you are going to do that.

16 JUDGE CARTER: Where does it say in 10 CFR, Mr.

17 Morgan, that if the Commission poses several questions in

18 an investigation, that there 'is no duty on the licensee to

19 respond or take a position on those questions?

20 MR. MORGAN: We are going to take a position on

21 them.

:

22 JUDGE. CARTER: I mean at the pleading stage,

(:)-

23 where does it say you shall not take a position?

24 * MR. MORGAN: I think 'in the pleading stage we-

Q
25 can. But in the documents . just provided you, the Licensing .

'

26 Board, and this is an adjudication proceeding, .says simply.

- - _. . - . -. . .- -- . . . . - .
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(]f 2 we begin with a clean slate presuming a lawful situation.

3 Opposition parties were required to establish a prima facie

(]) 4 case. We think that is the burden of going forward , even

5 though there may not even be a burden of pr'oof. You will

6 balance that yourselves.

7 JUDGE CARTER: I hear you answering a different

8 question. I hear you answering the question that was not,

9 put, the question being, are you in violation of any

10 commission regulation? That is not what the Commission

11 asked.

12 MR. MORGAN: I agree with that.

13 JUDGE CARTER: If the Commission asked that'

14 question,. you might well answer we are not in violation of

15 any commission regulation. But that is not the kind of

16 questions that the Commission asked.

17 It is ncw 7 minutes of 3. Let's come back about

18 5 minutes after 3.
i

19 (Recess taken.)
,

20 JUDGE CARTER: Mr. Morgan, you requested an

21 opportunity to make a statement?

22 MRi MORGAN: Yes', sir. I think it might be

23 helpful. Earlier in the ~ proceeding you stated that one of
;

g- the primary ' purposes, if not the primary purpose, was to24

d 25- make sure that the public understood and that the citizens

26 understood, as.well as the groups, intervenors and others,
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(h 2 the croceedings, and what was going on. After that we have

3 talked about a great number of procedural things and we

() 4 have been proceeding with the schedule, which I hope we can

5 continue to do. But I think at best ruling on procedural

6 questions and other items which have been briefed, it would

7 be better to do later, if that is the Board's pleasure,

8 because some of the brief questions and some of thej

I

9 questions you will be ruling on with respect to, say,-

10 motion for stay or certification or certain other items,

11 spell out certain constitutional questions which have

12 implications with respect to the burden of going forward

g 13 and simple due process considerations I think it would be

14 better for rulings on that sort of thing to have them later.

15 As we said, as far as the December 31st filing, we will

16 file a brief response.

17 JUDGE CARTER: Mr. Blum?

18 MR. BLUM: The only problem with that is that

19 foc things that have to be done quickly, such as an initial

20 statement of position, the ruling on it will be delayed

21 well past the time the statement position is needed. I |

- 22 don't think there are any complicated due process questions

23 with that. No one has-ever said it is a violation of due

24 process to invite ~ someone to make their position known. to(g
NA

25 the Boarc. I think we should go forward with that.'

! 26 JUDGE CARTER: The Board has considered the

-_--.
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2 question as to whether or not any other parties are

3 required to respond to the questions posed in the

() 4 Commission's order. It is the decision of the Board on

5 that issue as follows:

6 When licensee and staff file answers to or

7 objections to contentions on December 31, 1981, they shall

8 also state their answers to the first six questions of the

9 Commission In addition, the bases for their answers shall,

10 be stated clearly, fully, and with particularity.

11 We are moving on to --

12 MS. MOORE: Mr. Chairman, might the staff be -

13 heard?

14 JUDGE CARTER: Yes.

15 MS. MOORE: The staff has remained silent during

'

16 the debate between licensee and the other participants in

17 this proceeding, since the requirement to answer these

18 questions was not at that point addressed to the staf f.

19 The staff would like to make a brief statement concerning
I

! 20 what the Board just ordered the staf f to do. That is'that

21 as of December 31st the staff could file its objections and

(~} 22 it could attempe to file answers to the Commission's six
us

23 questions. It was the staff's view that the six questions

("T 24 were in fact the essence of this proceeding and that what
' A

'

25 we would file, come time for filing of testimony, was a

26 detailed, comprehensive answer to each question and every
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.

(h 2 contention that was admitted in order to focus the

3 extremely broad question set out as'an issue by the

() 4 Commission.

5 That comprehensive answer cannot be filed by
,

6 December 31st along with its basis. The basis for those

7 answers is going to be complex, extremely technical, and it

8 is not completed at th,is point.

;' 9 Staff is not in any way attempting to delay this

10 proceeding. We are attempting, in fact, to comply with
;

11 every order of the Board and will continue to do so as

12 expeditiously as possible. But it seems to the staff that

( 13 what the Board is asking now is that the testimony in this

! 14 proceeding be filed in full by December 31, and the staf f

15 is not in a position to do that-at this po int .

16 JUDGE CARTER: That is certainly not the

17 intention of the Board. Tne intention of the Board was,

i

18 merely to provide on a fair and balanced basis a vehicle

!

19 for the statement of positions. Subsequently, forgive the

| 20 Latin, the allegata can be revised to conform to the probata.

21 What you have alleged can be revised to conform to what has

22 been proven in the case.
)

23 We think that the discovery process would be

!
(^T 24 enhanced and speeded up if the positions of the parties are j
gA
"'

25 generally stated. The question of the basis for the answer>

26 does not necessarily mean, and does not mean, that you must

- _ _ - ._-
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h 2 file your evidence if it is based on a general understanding

3 or if you are unable to answer the question because you do

() 4 not have the information, then that would be a fair and

5 honest answer to the question. (
6 If you are studying an issue and have in

]
7 progress an examination of that issue, then you can state

| 8 that you are in the process of reaching a conclusion on

! 9 that issue..

10 JUDGE PARIS: Ms . Moore , if the staff can state

11 with reference to a particular question that it.has not

12 reached a position on it yet, it is still under

13 investigation, would that satisfy you?

14 MS. MOORE: We could do that, sir, but the

15 question is what purpose does that serve in terms of moving

16 forward this proceeding? As I said, we would be willing to

17 attempt to do that for you. But what we had hoped to do,

18 since tnis is an investigative proceeding, is to present

19 all the facts at one time in a coherent and comprehensive,

20 manner. Now we are going to divert our ef fort between now

21 and the 31st to finalizing a position wnich we may not have

22 at this point for most questions, and I think that is

23 probcbly true for all of the questions.,

A 24 JUDGE CARTER: It is not the finalization of all
W1

'

25 of the questions. It is your initial position. Certainly

26 you would, after the record is made, be permitted to make

_ - _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ .
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f

) 2 any other direction or statement with regard to what has

3 been proven in the case. But generally, if discovery were

|O 4 undertaken, thes suestions wooid be asked anyhow, and we

5 see no reason to postpone it.
1a

6 JUDGE SHON: Ms. Moore, we on the Board have the 1

7 very strong feeling that the staff and the applicant have:j
!

] 8 probably evolved some position, not without basis, on each

1
9 of these questions. But it will be of great help to us to |

10 know at the outset of the hearing whether indeed there are
,

11 some questions on which you have not resolved a position.
.

12 That would be just as useful as knowing that you have

13 resolved them on each one. We want to know at the outset

14 primarily because this is an investigatory hearing, whether

15 by merely looking at t!.e contentions we may be missing

16 something , for example. Right now we simply want to know

17 what you think the situation is and why you think it is so.

18 of course, not all your testimony and all that, but if you

19 have a report that indicates there'is an answer to these

20 questions, we would like you to say you have such a report !
l

21 and name it. It is as simple as that. If you have

22 information on information and belief, that's good too.

23 MR. MORGAN: We can supply the report when we

24 have it. Just lay it out, what. you are saying, in a simple

'

''

25 answer as though you were someplace in court, to apprise

| 26 the other s'ide with notice pleading of what you are saying[

!
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2 and to do it that way; is that right?

3 JUDGE SHON: I am glad you used the word. Right.

O 4 JUoce ciarsa: rhat takes us to ene nexec
Y

5 question of setting. dates for disco =>ery in the other

6 matters of the timetable. I am not sure that it is

] 7 necessary nor really helpful for us to go over each one of

h 8 these . I think you'have seen so far that the Board is

N 9 sympathetic to your burdens and understands the work that

10 you have to do.,
,

11 I would hope that we ec ild work out a schedule

12 having all of your recommendations here as to the timing of

13 these items. Of cour,se, the ultimate point that has to be

14 made is we have to be able, in our own minds, to know when

15 we are going to reach our own decision on these matters.

16 Then, after that, it would not be specific dates but more

17 likely a certain number of days within which to complete

18 these projects.

19 Is there any objectior. to our proceeding on that

20 basis, in having received these suggestions, to set up a

21 schedule? Certainly if we devise a schedule which causes

22 any substantial harm to any of the parties, we will

23 consider revisions to it. But I don't think that each onei

24 of us arguing in favor of one date rather than another date

25 will help too much at this point.

26 I hear no objection to that.
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Q> 2 Ms. Heit2

3 MS. HOLT: There was one thing that I hoped you

(I 4 would consider. There is, in the staff's calendar, somehow!

5 we get to hearings beginning on June 23rd.
:

6 JUDGE CARTER: Do you have an engagement on that,

j 7 day?
,

.i 8 MS. HOLT: It is the children.that get out of

| 9 school on the 23rd. I really think that for thoc@. of us

id who are parents and who wish to participate, it would be a
'

'

11 helpful thing if the hearings could be held earlier than
,

12 that or at least a portion of them earlier, before we have>

( 13 also to contend with child care problems. ,

14 JUDGE CARTER: Is that a date set by the state,

15 the June 23rd~when achool lets out in all of these areas?

16 MS. HOLT: I am not sure exactly, but it happens

17 to be a time that is usually the time that children are out. !-

18 I don't mean to raise that facetiously. It really is a

19 problem.

20 JUDGE CARTER: They are out in July, out in

21 August, and early September.

22 MS HOLT: I think the hearings could begin{)
23 earlier perhaps.1

24 JUDGE CARTER: The Board certainly would live to

~

25 begir. hearings as soon as possible. But, as you can see,

26 there is a lot of housekeeping that has to be done before

__ _ . . 4 .
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,

h 2 it can start the hearings. But I can see the June 23rd,

,
3 that precise day might be difficult.

O 4 v =, ar a1u=7
.

5 MR. BLUM: June 23rd is difficult in a number of

6 respects. In the staff's schedule there is absolutely no

7 time for reply findings of fact. Even without any reply
|

8 findings of fact the Board has three weeks from the time it

9 receives all the findings on all the issues to then come up;

'

10 with its final report.and recommendations, which is, I

11 think, a very dif ficult schedule to place the Board under.
,

12 JUDGE CARTER: The staff is always hard on the,

13 Board, but we have our ways.

14 MR. BLUM: The other thing is that only five

15 weeks ,are lef t as possible hearing time for tP c resolution

16 of seven questions plus whatever else might come i'nto the

17 proceedings, and it comes up so late that if anything more

18 than five weeks is needed, that automatically pushes us

19 beyond the September 18th deadline.

20 So, I think if we are making a good faith effort

21 to comply with that deadline,' which I f eel we should be at

22 this time, we really do need to set up hearings starting

23 significantly earlier than June 23rd.

'

24 We prepared an alternative schedule which would

25 enable hearings to begin on roughly half of the issues as
i

26 early as April 12th and to have the hearing in two phases.

.
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;

() 2 The first having to do with emergency planning and would ,

I
3 include some consideration of consequences insofar as those i

!

() 4 were necessary to consider emergency planning, and have all
1

b 5 other issues come in the second phase, where the hearings

!'
i 6 would begin later on in June. I think by moving things up

.

[ 7 like that and requiring findings of fact on the first phase

i, -

h 8 of the hearings much earlier, we woul4 have a much better
F
1

6 9 shot at meeting the September lath deadline and we will
,

!s 10 also allow time for reply to findings of fact.
<

i' 11 JUDGE CARTER: I find that attractive. My

f
jj 12 personal experience has been that if you try to squeeze

,

( 13 everything into one time slot, you sometimes -- you don't

!: 14 know who you are going to hurt oy it and many times it is
!

j 15 better to leave some breathing space in between, whether

i
16 due to the availability of witnesses and vacations and one

! 17 thing and another. I personally opt for a looser, spread

18 out kind of schedule to give all parties time to sometimes.

:

! 19 catch up on various items.

20 MR. GLASS: My name is Stuart Glass. I am with

21 FEMA. I agree with moving it up. I think if you are

22 trying to have an evaluation of evacuation done first, youp,

. . %)
23 are going to run into problems due to the scheduling of the

,

'

24 exercise in late March, and you wculd want us to do a
,

*,

25 detailed analysis of the exercise itself.'
<

26 JUDGE CARTER: Do you have the actual date in

,

, - - . - . ,, . . . - - .- - . . - . - . . . . , ,
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2 March? ,

3 MR. GLASS: The staff, I think, has that date.

({) 4 MS. MOORE: The staf f doesn't have that date ar,

5 this point.. We could get it for the Board quickly if they

* 6 want it.

7 MR. BLUM: The date we have been given was March

8 3rd for the drill', and we figured April 12th would leave

; 9 about six weeks in between the scheduled date of the drill

10 and the beginning of the hearings. But even if the FEMA

11 report weren't quite ready at .the beginning, as along as it

12 could come while that phase of the hearings was under way,

13 it wouldn't be a fatal defect not to have it the very first

14 day.

15 MR. MORGAN: We want to concur with your

16 suggestion as to a truncated or bifurcated or trifurcated

17 hearing.. Howeve r , it is premature prior to the time that

18 the contentions are raised or the respons,es are done to

19 determine what comes in the first period. I suggest you

20 set up your schedule with periods and then we will figure
.

*

21 out what to put in them. d

22 MR. BRA..DENBURG: Both the Power Authority and

23 con Edison in ~ enclosing their respectivo timetables for the
.

24 further proceedings in this case. The timetable proposed

25 by consolidated Edison appears on Pages 16 through 18 of

26 their prehearing memorandum. The timetable proposed by the

Y
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h 2 Power Authority appears on Page 15 and 16 of their

3 prehearing memorandum. Both recommend to the Board that

O 4 uiti1 we have e 11tt1e better fix on whet we ere dee11ne

5 with in terms of issues, that it might be more prudent to

6 schedule the prehearing phase of the proceedine at this

7 time. We have proposed the timetables there. The Con

'

8 Edison timetable would complete the prehearing phase in
,

9 mid-May, on May 13th to be precise, and the date proposed,

10 by the Power Authority would terminate the prehearing phase

11 of the proceedings on May 24th,,which I believe is also the

12 date recommended for the completion of prehearing
.

13 proceedings by the NRC staff.

'

14 Joining myself and my remarks with Mr. Morgan, I

15 don't know that until we at least get into the contention

16 practice and discovery we are really going to know what the

17 issues are, what are going to strike the word as being more

18 important than others, and so on. Fo r tha t reason Con

19 Edison and I infer the Power Authority as well frem their

20 prehearing memorandum would suggest to the Board that the

21 first bite of the apple, so to speak, really an attempt to.

22 reach a timetable to carry us through the prehear.ing phase

23 of the case, and perhaps at that point in time with greater

24 knowledge of the issues of the case and so on, we can

25 schedule the hearings with a little more knowledgeable and'-

26 a little more precise and tailored fashion and that we can
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h 2 find out what we are dealing with at that time.

3 JUDGE CARTER: Perhaps this will help. We think

() 4 we will hold limited appearance hearings starting Thursday

5 night, January 7th, and continuing on to Saturday morning. ,

|
,

6 That does not mean nonstop. But Friday during the day, !

7 Friday night, and Saturday if necessary.

8 I notice in your schedule that you, both of the

9 licensees, show evidentiary hearings on petitions. Do you

10 really think there is going to need to be a lot of

11 testimony on where people live and on the members?

12 MR. MORGAN: No t a lo t. But we think on the

13 memLership questions, particularly with respect to the

14 Union of Concerned Scientists, that we should be entitled

15 to have it, as to whether they are members under the law.

16 Secondly, which relates to scare mongering by

17 two of the groups, we think under those circumstances that

18 is also an evidentiary question which should be considered

19 by the Board.

-

20 only one other item, your Honor, since you are

21 setting the dates on January 7th. I notice that the Union

22 of Concerned Scientists and NYPIRG in their joint prehearing
Os(

23 conference memorandum and proposed order on Page 10,

rs 24 subsection b, desire to move the hearings from this site to
i sl
l I

25 White Plains for a portion of them and f rom thereaf ter to

26 Manhattan. I can certainly -- it would be nice if we can

-. - _ _ _ _ _ _ _ _ _ _ _ _ _ _ - _ _ - - - _ _ _ _ _ - _
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() 2 agree on something, and I can certainly say that as far as |
l

4 3 Manhattan is concerned for a number of the witnesses when i

() 4 we get into the merits of the case that might be far more,

5 convenient. ~

,

! 6 Both parties are there plus the experts. As f ar

.
'

7 as White Plains is concerned, we have .no objection to White

! 8 Plains as far as the limited appearances, tho ug h , in light

9 of the citizenry, though, you might find it better to be

I 10 here than there or there than here. But I think if you are

11 going to change it from place to place, that ought to be

12 laid out'for the citizenry.

( 13 JUDGE CARTER: Frankly, we had a number of

i 14 requests from Havestraw to hold the hearings in the Town
4

15 Hall. But we are not sure whether those accommodations

'
16 will be sufficient for the number of people who might

.

17 appear. We have also had suggestions of White Plains and
,

18 the Hilton Hotel in Tarrytown.

19 We are working on that and counsel for Rockland

20 county has also volunteered to examine into those questions

21 because many of the people there feel that other locations4

22 inpose a burden on them in getting to the hearings.(} .

23 ! I can only say that we will listen to everyone's
i

(~T 24 suggestions and do the best we can. We will try to keep
,

~

25 most of them in the vicinity of the site.

26 Is there anything turther to come before us
.

._m____.___._m_____ - .
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(]) 2 today?
,

3 MS. MOORE: Mr. Chairman, are you going to

({) 4 discuss in any more detail the process of discovery, not

5 the schedule, but- the procedures for the filing of

q 6 discovery, particularly with respect to the staff?

7 JUDGE CARTER: I did not have that specifically
,

8 in mind, but if you would want to state your concerns, I

9 will be certainly glad to consider that.

10 MS. MOORE: In our prehearing conference

11 memorandum we stated that usually in licensing proceedings

12 discovery against the staff is governed by different rules

13- from discovery against the other parties to the proceeding.
,

14 W'e would suggest that those rules are 2.720, 2.4744, and 2.790

'

15 of the Commission's regulations. *

16 Under those rules discovery against the staff in

17 the form of interrogatories are usually filed with the

18 Board and a determination must'be made as to whether the
.

19 information is necessary for a proper resolution of a
i <

20 particular issue and whether the inforr.ation is reasonably

21 available elsewhere.

22 As far as documents-are concerned, if the

23 documents are not in the public document room, then a

24 request for such documents may be made through the
O. .

\J 25 executive director for operations.

26 In this proceeding the staff is willing to

.

, .,. v- . . - . . - . . , . . - , .- , , , - .- , - . .-
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|

| ( 2 consider informal discovery by means of agreement with
|

3 various parties. If tacse parties can demonstrate to us

() 4 that the information they seek is not reasonably available
1

5 and. that it is necessary to them for a decision. However,

6 we do not wish to wzive any of the rules of the Commission

j 7 which presently govern discovery against the staff.

8 JUDGE CARTER: That certainly is an excellent

'
9 suggestion, and I know of no better way to get to answers

10 than through the so-called informal method of picking up a

11 telephone and asking if you can work out some means for

12 getting the information. It is appreciated by the Board

]) 13 that you have stated your willingness to cooperate within

14 these limits.
!

15 On the other hand, I must say that in view of.

16 the mandate given by the Commission, that if it appears

; 17 that the getting of the information will help move the case
,

18 forward and provide more assistance, then we will take the

19 necessary steps. Judge Shon wants to comment on that.

20 JUDGE SHON: I would also like to point out, Ms.
,

21 Moore, that, in part, that provision of the regulations

22 exists because the staff normally is in detail on record as-

23 to what they know and what they think. They have published

'

24 the safety evaluation report, they have published a final

[ > 25 environmental statement in most cases. In this case no

26 such staff documents will be available save perhaps the

!

- __ _ _. _ _ - - . _ - , , _ _ , . . . _ ,
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] 2 thing that we asked you to prepare this morning. So we

3 would like it if you could bend a little bit, i,f you see

O 4 what I mean.

5 MS. MOORE: We are perfcatly willing to bend,

6 sir.

7 MS. FLEISCHER: Your Honor, I believe that Mr..

8 Thorsen expressed to you and I have written in my amendment

9 there, we have to have some sort of records in Rockland

10 County. It just isn't fair for us to have to come over to

11 White Plains every time we need to look something up or if
,

12 we have to write a briet or to get our testimony up and get

13 our people aware of what the rules and regulations are.

14 I think that every document that is mentioned in

15 the orders certainly should be on file in the New City Free

16 Library. We would also like a transcript of the daily

17 record in that library. You have to see the map to know

18 what I am talking about when I say that Rockland County is

19 as involved in this as anyone else.

20 JUDGE CARTER: Thank you for reminding me. Mr.

21 Thorsen had made the filing and told me that.

I
22 Yes?

23 MR. FROMER: Without generally getting involved

24 in the subject *of the schedule for discovery, I haven't had

..) 25 occasion to receive any of the proposed schedules other |

'

|

26 than the one promised by the staff, so I don't know whether |
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2 or not the other parties have addressed this matterI' I am(
3 asking the Board whether it would be your intention to

() 4 commence the discovery proceeding or discovery period

5 following your resolution of what will be admitted as

6 parties and which contentions will be received, sin ~ce you

7 are deferring those decisions obviously into January.
,

8 Traditionally, once the contentions are received -

9 and the objections thereto, a special prehearing conference,

10 will be held, although I am not saying that absolutely it

11 will be held.in this case, but there is a good likelihood

12 that it will be hel'd. At that time we would. have a good

13 estimate as to when you would have a decision on that, and

14 then we would chart out the number of days for discovery,

15 and so forth. We will try to work it in. If you do not

16 have copies, I am sure that Mr. Brandenburg and Mr. Morgan

17 will give you copies of their proposals.

18 MR. BRANDENBURG: Mr. Chairman, we heard this

19 morning from Mr. Tannenberg who is with us this afternoon,

20 who is here on behalf of the ten New York City councilmen.

21 There were some documents that were mailed to those

22 prospective participants on the 24th of November that were

O
23 just received within the past 48 hours". My own experience

24 with regulatory documents that we receive on a-daily basis
-

'2 25 from the NRC in Bethesda and from Washington reveals thatL-

26 the time periods for that mail of up to nine days are,
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{} 2 while not frequent, are at least occasional.

3 We have some papers that will be served by all

(]) 4 the parties here at the end of this month, but this morning

u
5 we agreed that supplements to petitions for leave to

~

6 intervene v.uld be. filed by December 10 and thc: responses

7 would be seven days later..

a We have some other --
,
,

9 JUDGE CARTER: We made that seven days af ter.,

10 receipt.

11 MR. BRANDENBURG: Yes, I stand corrected. As a

12 general matter, though, I submit to the Board that there f

13 are going to be situations here where a short turn-around

14 time on procedural motions is recommended t'o us all. On

15 Page 38 of our prehearing memorandum this morning we

16 suggested to the Licensing Board that is a method of

17 furthering the pace of this proceeding and meeting the

18 deadline of September 1982, the Licensing Board should

19 consider and we have urged them to adopt a procedural rule

20 that would require the service of all papers that either
,

21 permitted or required a response, and that such papers be 1

)
22 certified Express Mail in this proceeding. Ms. Fleischer j

(^) l
23 suggested earlier a flight service.

24 I suggest with respect to that effort some step
i~' '

25 could be taken without causing any financial concern to

26 anyone but improving the benefits of the pace of the
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( 2 proceeding of this hearing. I want to advance that

3 proposal at this time.

() 4 JUDGE CARTER: Judge Paris raised the question,,

,

5 that not every city has Express Mail, and that may require

6 some consideration.

7 Mr. Jordan?

8 MR. JORDAN: Frankly, your Honor, I think for

9 everyone at this table, 'and I speak for the NRC, that is a

'

10 break-the-bank rule. We can't cfford it. It is a gross

11 and undue burden. I suggest that if Con Ed wants to pay

12 for the Express Mail, we would be pleased to do it. But

p 13 otherwise we are not in a position to do it, and I am
s),

14 hearing from the pegple behind me the rate pairs are not in
15 a position to pay Express Mail either.

16 We whose of fice -- well, I can look out the

17 front window and see the Nuclear Regulatory Commission

18 essentially a block away, it sometimes takes us nine days

19 to get the mail from NRC. But that is a problem, as far as

20 I can tell, of an internal problem with NRC, not mail
,

21 within Washington.

22 MR. MORGAN: The Power Authority declines to

; 23 take a position on the United States mails.

24 MR. KARMAN : So does the NRC.f-)i

\-s
i_2 25 JUDGE CARTER: We are cognizant of these

26 problems and the answer may very well be that there will be

_
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2 times when we say that we think you have to use Express,;
3 Mail, and we will so advise you on those times.

4 MR. BLUM: On the things of scheduling, just3

J

5 wrap-up comments, I would encourage the Board to try to set

6 a full schedule, that is, set a date for the hearings fairly

7 early on so as to avoid the risk of that becoming a

8 political football with efforts to delay the hearings

9 further and further back. So the best way to resol've that

10 is just to schedule it early with a firm schedule we wii;
.

11 try to stick to.

12 In terms of how the bifurcated hearings will be

13 set up, I would urge that those issues which will be the
,

14 mo widely contested, which will have the largest number

15 of intervenors, witnesses, people speaking, and so forth,

16 and therefore the most difficult to predict exact amount of
.

17 time for, that those be early on rather than late, that

18 those not be pushed off toward the end of the hearing,

19 because that will again create a greater risk of unforeseen

20 delay in moving beyond the September 18th date.

21 JUDGE CARTER: How will we identify them? Will

22 you color code them for us?
A

' 23 MR. BLUM: I think when you see the conterations

24 coming in you will see that those tend to be clustered
O
\c9 25 largely in the area of emergency planning and consequences

26 related to that. That is not all of them, but there does
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( 2 seem to be a bulk of participation in that area, and I am

i 3 sure there will be plenty of participation in that area on

() 4 the other side, too. So it does sort of make sense to

i l

5 allocate a good chunk of hearing time for those not close
i

6 to the end of the schedule.
.

:j 7 JUDGE CARTER: What I meant to say was that I
!

8 may not be as fully attuned to those kinds of issues as you

j 9 mee. Therefore,. if you will take the time and trouble to

10 identify those more clearly. I didn't mean to be flip with

11 you by saying are they color coded. I mean that your view
;

'

12 may be different from mine and state your position as to
.

(~j 13- what they are., .

$[21

14 MR. BLUM: I'm sorry.. It has to do with

15 emergency planning, all phases of that, its current'

:
"

16 adequacy or inadequacy, the need for future planning, and
'

i
'

17 related to that insofar as consequences of an accident have

18 to be considered in tandem with that to determine what is

19 necessary in the way of emergency planning. That is the

i
; 20 cluster of issues where we have the greatest degree of

'

21 participation and need a fairly firm schedule not pushed

22 way towa rd the back.
OI

23 The final thing as to FEMA reviews, a couple of

24 people have just told me that the FEMA review o'f Oswego

'L_z 25 drill was completed within two weeks, and also as'to the

'15 larger FEMA review of planning itself at Indian Point, the.

. . . . . __ _ . _ _- -
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{p 2 broader review as opposed to the narrow review of the drill,

3 a great deal of that has been done already, extensive

(]} 4 review has been under way, FEMA has submitted several major

5 documents, and so forth. So I think we are in pretty good

6 shape in terms of having some things.
.

7 MR. GLASS: I find it a little strange another

"
8 party reporting on the progress of our view. The state

; r

9 plans are similar at the different facilities, and those

10 have been reviewed. But as far as the individual

11 particular plans, the county plans involved, they are
!

12 presently being reviewed at this particular point in time.

13 Those are not completed as of now.

'14 MR. BLUM: Do you have a sense of when that is

15 likely to be done?

16 MR. GLASS: I don't have a sense. I have been

17 out of the office the last three days. I will get a sense

18 when I go back and I will convey that to the staff.

19 JUDGE CARTER: I think that is all we can cover

20 today. I appreciate your cooperation.

21 MS. MOORE: Mr. Chairman, might I interrupt one

22 more time? That is just to mention one brief thing. The
.

() .

23 sstaf f hopes the Board will take note of the possibility of

l

24 some consolidation of parties for presentation of evidence, I

ss 25 filing of pleadings, and all purposes in this proceeding

26 once the petitions have been either granted or denied. We
,.

-. -, , .--
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h 2 hope that the Board would consider consolidating the

3 parties or voluntary consolidation of some sort at that

(]) 4 time. We just bring it to the Board's and parties'
,

5 attention so that no one can say they are unfairly
.

6 surprised later when we mention it, if we mention it again.

. 7 JUDGE CARTER: Last one?
.i

4
'

8 MR. JORDAN: With respect to consolidation, we,

'I

i 9 believe that we can effectively coordinate certainly UCS
:

10 and NYPIRG and we expect that various intervenors can. We

11 prefer not to see anything that would actually be even

12 called a consolidation until the Board sees that there is a

es_ 13 need for it. We do not think there will be. We would
CA,

14 suggest, however, that to the extent that consolidation may

15 be necessary, the concept applies not only to intervenors,

16 to whom it is always laid, but it applies in this

17 particular case to the utilities, whom we suggest could be

18 consolidated. Indeed, there may be some state agencies

19 such as the MTA and the Port Authority that seem to have |
!

20 precisely the same interests who could also be consolidated. I

21 But our position is let's not consolidate anybody and let's

22 make the hearing proceed cooperatively.

23 I would add a couple of matters that are

| 24 important to a number of people in the area and to the_

%^
L2 25 people in New York City, and I gather even to the

26 Washington PDR. We mentioned them in our filing just briefly.
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{}
2 There apparently are problems with the local PDR's having

3 all the documents and'some of them apparently throwing out
,

{]) 4 at least some sorts of documents af ter having them for a

|, 5 month or so. It really is quite important that the NRC
1

6 staff assure that those PDR's and any new ones that are
,

u
7 established have all the documents that are necessary.

8 In addition, particularly with the expedited
,

i
; 9 treatment we are trying to give this hearing, we think it

10 is crucial that transcripts be provided to all the parties
4

11 on a daily basis. .

J 12 We are not going to be able to participate
:
'

13 effectively and provide assistance to the Board unless

'

14 those are available, and of course that is true of everyone.

15 I would just mention, as I am sure you are aware, while

16 there have been discussions of intervenor funding and

17 intervenor support, that is not what we are talking about

i

18 here. We are talking about attempting to expedite the

19 hearing and help the Hearing Board, and that is
,

20 specifically something that you could be able to do.

21 JUDGE PARIS: A bit of history. The Board was

22 making transcripts available some months ago, and a |

O
23 Congressional committee got. wind of this and alleged that

.

24 the NRC was providing financial assistance to intervenors,

(h|

> 25 and this was forbidden oy the Appropriations Act. The

26 chairman of this committee threatened to sic the Justice

__ _ . _ .
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(}] 2 Department on the chairman of the canel if he heard of our

3 providing transcripts to intervenors again. So we are

(]) 4 restricted by Congress.

5 MR. JORDAN: Your Honor, I am awa re c 0 tha t, and

6 that was the reason that providing transcripts was cut eff,

7 not only in panels that you were on but on all of them.
t

8 But I am further aware, and I don't have it with me at the
|

9 moment, there is a GAO report or, I'm sorry, comptroller's.

10 ruling that while you cannot provide support or assistance,

11 financial assistance to intervenors, you can take those

12 actions necessary to expedite and operate the hearings

13 properly, and that coulu include providing transcripts.

14 You will notice I said providing transcripts to

15 all parties, not jus L to intervenors, and whatever. Or,

16 for example, you might want to pay for Express Mail among

17 everybody, if you felt that was necessary.

18 MS. FLEISCHER: I think I could get my

i

19 Congressman to ask you personally to make sure that there '

20 was something in Rockland County set up for a public
i

1

21 document room. And that would be in writing. And I doubt

. 22 if you would get any flack from Congress after he wrote

U
23 that letter. .

. 24 JUDGE CARTER: All right, tell him to write the

L.A
, L__ 25 letter.

26 Mr. Maikish?
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{]) 2 MR. MAIKISH: One last question. Mr. Chairman,
,

3 with regard to~the schedules, I take it you won't be able

[]} 4 to get a memorandum and order out concerning today's

|5 conference prior to the first milestone dates being met.

6 If you would at this point just quickly review the first
:i

l 7 dates that are coming up and what has to be done by those
1

8 dates, I think it might be beneficial..

,|

|| 9 MS. POSNER: Are the intervenors going to be

10 allowed to respond to the motion to exclude fear as an

11 issue? And if so, by what date?

12 JUDGE CARTER: Judge Paris will read his notes.

13 JUDGE PARIS: The dates we have set today are as

14 follows: Filings on the motion to stay and dismiss and

.
15 certify are due on tre 18th of December. Responses to

16 contentions and the addresses to the questions of the

17 Commission by the parties are due on the 31st of December.

18 Then beyond that a hearing for limited appearances will be
,

19 held on the days of January 7, 8, and 9.

20 JUDGE CARTER: Then, to use the language of the
,

21 staff, December 10, 1981, the time expires for petitioners

22 smend pleadings to correct any deficiencies concerning*-

()
23 interests, aspects or authorization. That is December 10th.

|

! 24 MR. MO RGAN : Seven days later we respond to the

25 amended contention, right?

26 JUDGE CARTER: Seven days after receipt.

._ , -- - .
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2 MR. MORGAN: I do not believe that her question '

! 3 has been addressed as to the motion to exclude fear. The

Q 4 ordinary rules would be 15 days, and we would not want them

5 to be deprived of an opportunity to answar.

6 JUDGE CARTER: Does that ansur your question?

7 MS. POSNER: Yes.
[

5
|

8 MR. MAIKISH: Mr. Chairman, I take it that with

9 regard to the staff's notation in its proposed order and

10 memorandum concerning interested states that we are not

11 required to file contentions, that at this point you are

12 not requiring that interested state parties file statements

13 of position at this time. Is that correct?

14 JUDGE CARTER: Yes, that was on the list as to

15 be considered. After I shifted my schedule around I must

16 have passed it by. We do have a need for the state and

17 state agencies to give statements of the subject matters on

18 which they desire to participate. I think that --

19 MR. MAIKISH: Might I suggest, not to interrupt

20 you, that that particular issue be tabled until the

21 contentions are solidified within the proceeding so that

22 the agencies know what the issues are, at least the issues

O
23 that have been concretized, and then they can decide as to

24 what particular issues they intend to participate on or

G
L 25 take positions within?

26 JUDGE PARIS: That was one alternative that we
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{} 2 we re considering. The other was to have the state agencies

3 address the questions as set forth by the Commission and

({} 4 the issues as set forth in the petition of UCS. What would
1

5 you prefer?

6 MR. MAIKISH: I think allowing that particularg

1 7 type of standing was to allow a particular state agency to
l

8 remain neutral and yet be able to advise the Board of the

9 facts-that might be relevant to the inquiry. So allowing a

10 state agency to set forth a statement concerning position
,

11 might violate the intent of the particular regulation that

12 requires --

13 JUDGE PARIS: I am not talking about a position..

O.
,

14 I as talking about simply stating those aspects in which

15 you would like to participate. My questior. to you is,

16 would you prefer to wait until the contentions have been

17 settled upon or do you feel comfortable enough to address

18 the questions that the Commission has set forth?

19 MR. MAIKISH: I would prefer to wait until the

i 20 contentions are settled upon, because if.a particular

21 agency indicates a particular interest in a'particular

' 22 issue, it may in fact generate contentions of other parties.

O
23 Rather than allowing- that eleventh hour type of thing;

| .

! 24 occurring, we could take the statements first.

b
(_/ 25 JUDGE CARTER: Mr. Fromer?

|
26 MR. FROMER: The' State Energy Office, it has'

i
|

__ _ _ _ _ _____. .__ __
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( 2 been noted, is responsible for coordinating participation

3 of all of the executive agencies in this proceeding.

(]) 4 consequently, it is obviously very important for us to know

,j 5 what contentions are deemed important by the Board and are

6 going to be accepted by the Board so that the numerous

7 agencies in the State that may or may not participate in a

8 particular proceeding can make that decision based on what
i

9 you are deciding to go forward on. So I would join in the

10 request that we first see what the contentions are and then

11 apprise the Board of those issues that we intend to

'

12 participate in.

13 JUDGE CARTER: Fine. We will fix a date for

~14 that. I think that makes sense. Everyone has quite'enough

15 to do at the present time now anyhow, and there is no needi

16 for that to be done really until we get into hearings or at,

.

17 some appropriate time before that.

18 MR. SCHEINER: To speak exactly to your point

19 that everyone has quite enough to do, it seems to sort of
,

,

1

20 slipped through everything that parties have 15 days to

21 respond to the Power Authority's motion to exclude fear. ]
22 It seems to me that that motion, if it has any

| 23 justification, it is past the December 31st. filing on-

|
*

24 contentions and it seems to me there shouldn't be any

'.A
L2 25 discussion. If they want to file it sooner, fine. But.

j 26 there shouldn't be any need to start any process on it now.
_

__. - _ .. _ _ _



.. -

1 157

(p 2 MR. MORGAN: It goes to contention as well. We

3 think you are on the same ground as raised there.

(}) 4 MS. FLEISCHER: We could introduce a whole bunch

5 at this point if that were allowed.
.

6 JUDGE CARTER: We will have to consider that.

7 We haven't had a chance to read it or give any thought to
.

'

8 it. You shou.ld respond within 15 days.

9 MR. BRANDENBURG: Mr. Chairman, I just maf raise,

10 one question. As we discussed earlier this morning, a j

11 number of the prospective interested state participants we

12 have recommended to the Board ba permitted to participate,

13 to be- sure, but on a participants basis under 2.714 rather

14 then an interested state basis. To the extent that those

15 arguments are successful, and we are confident that we will,

16 in due course persuade the Board of that point, I point out

17 that we will not. have- contentions from a large number of

18 the participants in the proceeding until very late,

19 certainly later than others of the participants that have

20 gone through this have matured to a great extent.

21 Maybe I can encourage the Board to reconsider at

22 this time whether or not some even preliminary statements
O

23 of interest might_be solicited from the interested state

24 participants at this time. We noted again in our prehearing

25 memorandum on Page 29 the provisions of 10 'CFR 2.715(c)

26 which permit the Board oroad discretion to-solicit subject

.
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(} 2 matter interest statements from interested states. I just

3 recommend to the Board at this time that it might be an aid

(]) 4 to the pace of this proceeding if that was done at a fairly

5 early stage.

6 JUDGE CARTER: When I aareed with Mr. Fromer and

i 7 Mr. Maikish I was thinking of the statement the presiding

8 officer may require the state representative to indicate

9 with reasonable specificity in advance of the hearing the

10 subject matters of which he desires to participate. So I

'
11 think we will try to get it in promptly. But I think we

12 have broad discretion there, and I think it would be better

13 to complete the contention phase on that.

14 I think we will adjourn the meeting at this time.

15 (Time noted: 4:10 p.m.)

16

17

18

19

20

21

22

~J
23

. 24
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