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UNITED STATES OF AMERICA
NUCEAR REGMCRY COMSSIONggggg7gg

emc.

Before the Commission

'8] [}[C -2Irpstg Matter of )
)

FLORIDA POWER & LIGHT COMPANY ) Docket Nos. 50-389A

(St. Lucie Plant, Unit Nv : 1& 2 g ,,

Turkey Point Plant, Unit Nos. 3& 4) ) N 5 0 --

MOTION OF FLORIDA POWER & LIGHT COMPANC 9
TO LODGE DECISION OF FIFTH CIRCUIT & s

Flh2 ida Cities [In a Motion to Lodge dated August 9, 1979, #

" Id77i.,,''
brought to the Commission's attention FERC Opinion No. 57.

The basis for Cities Motion was their belief "that this

Opinion is relevant to the issues [before the Commissio']n

and particularly to the conclusion that FPL's anticompetitive

activities must be deemed to be continuing." /*

The Fifth Circuit has recently determined, in ani

opinion reversing a subsequent order entered by the FERC

in the same docket, that Opinion No. 57 could not justify
1

a FERC Order requiring FPL to file a transmission tariff.

The Court noted that

Mere possession of market power
without more such as an attempt to
restrain trade or to monopolize is,

!

I */ " Florida Cities' Motion to Lodge with Opinion and Order
Reversing Initial Decision and Rejecting Tariff Availa-

i bility Limitations and Notice of Cancellation," pp. 1-2,
August 9, 1979. In its Response to Cities Motion to

| Lodge, dated 8/24/79, FPL took the position that FERC hgOpinion No. 57 was not relevant to the issues before'

the Commission, noting that the "FERC is not a court of S

competent jurisdiction, and it did not, by the terms of
its decision, determine the existence of any violation /f
of the antitrust laws."
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not unlawful. The additional ele-
ment may be an attempt to restrain,

trade or an attempt to monopolize, find-
ings not made by the Commission in the
orders on review or in Opinion No. 57.
Nor can an antitrust violation be found
on the basis of a finding that a proposed
wholesale tariff would have an anti-
competitive intent or purpose. In a
S2 Sherman Act action for monopoly,
it is necessary to show that monopoly
power has been ccupled with a purpose
or intent to exercise that power.

Florida Power & Light Co. v. FERC, No. 80-5259 (5th Cir.
Nov. 6, 1981), slip op. at 12820, n.27 (citations omitted;
emphasis added]. The Court concluded that "in the absence
of specific anticompetitive activities or antitrust viola-

tions the Commission is without authority under the. . .

FPA [ Federal Power Act] to compel wheeling." Slip op at

12820. The opinion of the Fifth Circuit is attached hereto.

This holding of the Fifth Circuit, in a case arising
out of the same FERC docket in which Opinion No. 57 was

issued, is conclusive in defining the scope of that opinion.
Cities may not, therefore, rely on Opinion No. 57 to support
their claim that FPL has engaged, or is engaging, in anti-
competitive activities.

Re pectfully submitted,
1

'

! / l-

5 .l 4 43,eBouknight, mJr.Ay
owenstein, Newman, Reis & Axelrad

l'025 Connecticut Avenue, N.W.
Washington, D.C. 20036
(202) 862-8400

Herbert Dym
Covington & Burling
P.O. Box 7566
Washington, D.C. 20044
(202) 662-5520

DATED: 12/2/81
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1. Electricity o=1 L .1'

. _

"
FLORIDA POWER & LIGHT -

e FedeM Energy Regdatory ( ,
COMPANY, Petitioner,,

*

Commission may not compel the trans-
I , , ,

Y- mission of energy,it does possess authori- '

FEDERAL ENERGY REGULATORY ty to review transmission contracts and L' -;1

COMMISSION, Respondent. to make modifications of those contracta . " '

upon a d' termination that terms of such :rdMh,o. 84-5259.
a contract are unjust, unreasonable, un- .F. r-.c_ ... ..

United States Court of Appeals, duly discriminatory, or preferential and it I', V ,j.

Fifth Circuit.- also has authority to review any change
(f-9-

' "

. . . _Unit B in such a contract. Federal Power Act, P
' *

${ 205, 206(a) as amended 16 U.S.C.A. b .N 'Nov. 6,198L $$ 824d,824e(a). I.YiTDs.y .-. + -r.:
.

Electric utility fUed petition seeking 2. Carriers *=4 i . ..
review of orders of the Federal Energy --

Regulatory Commission requiring it to Under common law, a common carri- !-
--

-'

file tariff including a policy statement er is one who holds himself out as en- " -

elating to av.dlability of electric trans, gaged in business of providing a particu-
,

,

mission service. The Court of Appeals, lar service to the public; common carrier
__
'

,.

R. Lanier Anderson, III, Circuit Judge, status has a quasi.public character, which [
held that: (1) Federal Energy Regulatory arises out of undertaking to cany for all 1-
Commission orders requiring utility, people indifferently. [

~

.'-
which had a policy regtrding availability

,

"

of wheeling but :evertheless negoticed 3. Carriers e=4 - -- -

interchange trart mission service agree. #''"

ments on an individual basis with each A carrier will not be a common carri- [-.;
municipal utility when approached, to file er where its practice is to make individu. g. - r*
tariff including policy statement relating alised decisions in particular cases as to ; ,, ,- ~

..
to availability of electric transmission whether and on what tarms to serve. p M ,-
service amounted to compelled wheeling, i F .-W.
which was beyond authority of Commis- 4. Carriers e=3 $ 5 ;-

*

sion; (2) electric utility's policy relating . . . . _
to availability of wheeling services was "*'""'".I I*#*#' * d***#*I"I"E p.

E
v +bcmnot a " practice" subject to filing requirw- carder status is pubhc profession er hold- .--- .:
,

ments of the Federal Power Act; and (3) '"I " * - I ?.NNabsent findings of specific antie mpeti-
fcOT .tive activities or antitrust violations, Fed. 5. Electricity *=1 uMn

eral Energy Regulatory Commission was So long as an electMe utiHty's Mt 5- "')without authority under Federal Power
Act to compel wheehng. and policy statement remain on file, they I-[.N

are to be treated as a statute, binding [.#5N
Reversed. upon utility and purchaser alike. M. . . .*. 3i.v .

g . ; -;
* Former Fifth CLrcuit case. Secuon 9(1) of Pubhc C,2 4M

Law 96- 452--October 14.19so. ('".','.~-., ,
Srnepast Synahi and Key Ember Caamr.uuo. E-~ ' ' ---

CoPYrd2* $ 1981, by wt37 Pt'81.:s) LING CO.
,

The Synoonsa. Synans and Key %mtwe Cam.fl. *- -4=
muon ensutste ne part of uw epiaen of the omws [' , - -]

e- " 9
" '

.7. .Y'.
.a

*
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I** *

.
6. E!actricity e=1 10. Estippel c==63.

*

Federal En:rgy Regulatory Commis. Testimony given by electric utility
sion orders requiring utility, which had a official concerning utility's policy with

*, I policy regarding availability of wheeling regsid to availability of wheeling serv-*

but nevertheless negotiated interchange ices did not estop utility from changing
transmission service agreements on an its policy, particularly in light of fact that
individual basis with each municipal utili- there was no indiention that Federal En-

.

ty when approached, to file tariff includ- ergy Regulatory Commission had relied
;

ing policy statement relating to availabil- upon such testimony in rendering its final a

ity of electric transmission :.ervice decision concerning antitrust allegations.
amounted to ccmpelled wheeling, which ,

was beyond authority of Commission.
Federal Power Act, 1 et seq. as amend. ,

*

ed 16 U.S.C.A. 6 792 et seq. Pet: tion for Review of an Order of the !
-. deral Energy Regulatory Commission.re t

7 Statutes e=219(1)
A reviewing court normally should Before HENDERSON, ANDERSON

~

adhere to construction of a statute by an and SAM D. JOHNSON, Cinuit Judgss.
agency charged with its execution unless ,

.there are compelling reasons that such R. L.GIER .GDERSON, III, Circuit
constructior. is wrong. Judge:

S. Electricity o=1 The question petitioner Florida Power
& Light Company ("FP&L") asks us toE'ectric utility's policy relating to

availability of wheeling services was not answer is whether the Federal Energy
Regulatory Commission (**Comimsswn")

a " practice" subject to filing require- has the authority to compel FP&L to file
.

'

ments of the Federal Power Act. Feder-
al Power Act. 5 205(c) as amended 16 a tariff including an FP&L policy relat.
U.S.C.A. $ S24d(c).

ing to the availability of electne trans.
mission service. TP&L's position is that
filing such a tariff in effect would re-9. Electricity e=1
quire FP&L to offer electric transmission !

! Absent findings of specific anticom- service to all customers and would con- I
petitive activities or antitrust violations, vert it into a common carrier for such |
Federal Energy Regulatory Commission service. FP&L argues that this amounts ;

was without authority under Federal to compelled wheeling, which is beyond
Power Act to compel wheeling. Federal the authority of the Commission.8 The
Power Act, $ 1 et seq. as amended 16 Commission, supported by the interve-
IJ.S.C.A. 6 792 et seg. nors,8 countars that no wheeling has been j
1. Wheeling may be defined as the "tratisfer by 2. The intervenors are Cty of Cainesw!)e. Cty

direct transr:ussion or disp'acer.ent iof] elec- of Starke Cry of Homestead. Cry of Kissim-
tne power from one uulity to another over the mee. Cty of St Coud. Cty of Key West. Cry
fac21:ces of an intermediate takty.'' Otter Tad of Ta!!ahassee. The Ft. Pierce Uulitses Authon-
Power Co. v. Uruted States. 410 U.S. 366. 368, ty. The Lake Worth Uu! ides Authortty. The
93 S Ct. 1022.1025, 35 led.2d 359 (1973). New Smpna Beach Uulities Commission, and

The Sebring Uulfues Comtrussiort All are

-

S

.
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compelled at all and that it has merely produced by th2 smallcr utilities. Tha!
- cnferced a pronsitn cf its regulpicns need for small:r utilities to hava access to,

specfymg the information to be included transmission service has increased in
.

in rate filings. FP&L's grievana arises recent years and, for some, economic sur.
| out of two orders which were issued as a vival may depend on such - 3

!'
part of a larger, and still on-going. pro-

|caeding. Docket No. ER&l9, et mLa In May,1978 FP&L filed a rate sched-
We mnclude that FP&L has in effect ule for interchange transmission service |

been made to assume common carrier sta. for thCmunicipal utility of Homestead, i
tus and that the Commission had no au. Florida.' Shortly thereafter, FP&L filed

:thority to order the tanff and policy be a second such rate schedule for the mu-
.

tfiled. Therefore, we reverse. nicipal utility of Fort Pierce. Florida.s ;

- These rate proceedings were consolidated .
I. FACTS with the pending proceeding in Docket iNo. ER&l9, et alFP&L is the largest electne utility in

the State of Florida with a service area On June o,19 8, the Commission staff
predominantly in the eastern and south. moved to compel FP&L to file amended
ern parts of Florida. Together with schedules governing the interchange
Florida Power Corporstion, Florida's transmission service provided to Mcme- a

second largest electrie utility, FP&L's stead and Fort Pierm. The staff re.
transmission facilities cover nearly all of quested that the schedules be modified to
peninsular Flonda. Use of these trans. include a company pelicy. enunciated by
mtssion facilities is frequently necessary an FP&L vice president, .Mr. E .est Bi- *

for smaller municipally .and cooperatively vens, regarding the availability of trans-
owned utilities, such as intervenors, to
cbtain electric power to supplement their mission ser.-ices.' This statemen; of poli-.

ey was sworn, prepared testimony filed in !
own production or to obtain base. load Docket No. ER77-175 as rebuttal to cer. '

power more economically than could be tain staff assertions that FP&L had un- -

clues m Monda wtta munsetpal utdices or the
Revers:ng Imual Decasion and Rejec.ing Tanff

i

murucps! uulity commission for vanous Ron-
da murucpaliues. Avaa: ability Litrutauons and Nouce of Cancella.

3. Proceedings m Docket No. ER%I9. et al con. 32 Pub.tJ. Rep. 4th (PUR1 313 (Aug. 3,
1979). reheancs derued Optruon No. 57-A.

were uuuated in October.1977, when F?ad.
fUed proposed limitauons on the availabdity of Optruon and Order Denying Reheanns issued

firm wholesale requirements service. together (October 4.1979). appeal dastrussed sub nons

with nouces of cancellauon of such service to
17onda Powee & Lght Co. v. TERC. No. % '

specfled wholesaje customers. and proposed 2414. (D.C. Cir Apn! 25. 1930). An irutial
mcreases in the rates for tfus wholesaje re. decision was issued by an adtrurusttauve law !'
quarement service. Docket No. ER78-L9. et al. judge m Phase !! on July 24.1980. At the time

|
was bifurcated mto Phase !. dealing with the bnefs were fUed in the mstant pe.ruon. the r

tanff availabtfity restncuon and the cancella* Comrrussion had yet to issue an opuuon with
uon of service, and Phase II. dealing with the respect to Phase II.

increase in rate. The two orders whach we 4. Docket No. ER78-325. !

!.

'

review on this peuuon are not essential parts'
I

of either Phase I or Phase II. and teuch on 5. Docket Nc. ER78-376.
matters subsidiary to the questons of those,

[
Phases. Before issums the two orders now 6. The staff did not request that the schedulesL ,

| urider review the Comrrussion issued its Phase be fDed as a tanff. . (Jomt Appendix C'JA"I. pp.
.

.

1 decsion m Opiruon No. 37, Opiruon and Order #,~Dl '
f

l

!
*

!

.

f
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.- .

. duly discriminated among pctentis! users 4. Th2 rata for such service is suffi-*

cf its transmission services.' Mr. Bivens cient to compensate FPL for its
listed four criteria on which FP&L condi- costs.

. g tions the milability of transmission
services: IJ.A. p. 2207, quoting from Docket No.

'

Q. Does the failure of FPL to file a ER*T7-175, transcript p.118). The staff
further requested that FP&L be requiredgeners!!y applicable transmission ,

tariff reflect any intention by FPL to include tms. statement of policy in all
future trsnsmission service agreementa.to preclude neighboring utilities

* : from obtaining transmission service? The Commission deferred action on the
A. Most emphatically not. We are staff motion for approximately a year '

willing to provide transmission ser- and a half. During the interim. FP&L
vice when: filed 16 additional intarchange transmis-

si n 1 d of dich wasL The specific potential seller and
buyer are contractually identified: accepted for filing, suspended, and con-

solidated into Docket No. ER7S-19 et al.*2. The msgnitude, time and dura-
Some of these filings were to amend pra-

tion of the transaction are speedied viously filed rate schedules. Each of
prior to the commencement of the

these schedu!es provided for interchangetransmission:
transmission service at the identical, post-

3. It can be determined that the age-stamp rate ' with supporting evi-
Mnsmission capacity will be availa. dence based on cost data from the same
ble for the term of the contract: and 1978 test year.''

7. Docket No. ER-7-173 is a proceeding ansing Docket Customer
from a proposed rate offered by FP&L for long* MNE2 Homestead. Mondaterm tnnsmassion serwce to the Utahtses Corn. ERNt71 Ft. Pierte. Mondamassion of New Smyma Beach. F1onda under ER S C2 Ft. Ptme. nondawtuch FP&L would transmat New Smyrna's ER S 332 New Smyrna Beach, noncaowlied share of power and energy from Flonda ER N 52 Jacksonvtue. FiondaPewer Corporauen's Crystal River No. 3 nucle- ERN522 FL Pierce. Dondaat urut. Because of differences between tfus ER%5M New Smyrna Beach. Donda
transr'ussion service and that offered to Home. ERN563 take Warut nondastead and Fcrt Pierce and differences iri suP ET. % 374 Donda Power Corp. 'portmg data. Docket No. ER77-l?3 was not 0 s0-4 New Smyr'na Beach. Monda
consoudated with Docket No. ER78-19. et al '
An trutial decision m Docket No. 7.R77-175 was FPR atucked W Qem's supon
issued November 28.1978, and at the ume the order in four of the interchange transmassion
bnefs were filed in the mstant peuuon. the h Udated. Wy Met Nos.
Commassion had not yet reviewed that iruuti E.RW323, 478 $08 arid 566. The Distnct of
dectssort ColumDia Creuat has upheld these suspension '

orders. Ma Pow & @t G v. FERC8. The additaonal 16 schedules are as fo!!aws: 617 F.2d 809 (D.C.Cr.1980).
9. The FIRC's bnef de' Lies a posuge sump !Docket Castomer

transmission rate as the same urut rate per e

nW78 Me Werta. Ronda kalowatt. regard:e:s cf distance, based on the

'''#88' **** 'I *h"II"I P'*'#""Y"h",' '''' .

g 8-%s Tampa Cectne Co.
a transmission network. (FDC bnef p. 6).ER W 527 Homestead. Donda .

ER W 566 Vero Besa.M. nonda 10. FP&L asserts m its bnef that there wereER W 567 Tampa CectrM Co. vanauotts m the services provided under the
ER N 44 Tampe Dectne Co. agreements. For example, some agreernents .

.

.

4

.
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* *

The Co nmission g anted th2 staff's FP&L h .d objected vociferously to the

-

motion in c.n ordIr issued December 21, Commissitn's requirement that Mr. Bi-
-

1979.8 The Commission ordered FP&L vans' statement of policy be included in '

; to " file a tariff, in substitution for the 18 the tariff. The Commission held that j
separate filings. . incorporating the this policy statement was a " practice" ;

-

provisions of the several transmission ser. within the reearung of 6 205(c) of the j fvice agmements at issue, including the FPA and $ 35,1(a),18 C.F.R. 9 35.1(a) :

four criteria governing FP&L transmis- (19S0), of its cegulations. It mncluded
.

sion service availability which were recit- that buause FP&L intended the Com- !

ed in the testimony of Mr. Ernest Bivans missi to rely on this policy statement m .

-

in Decket No. ER77-15. (J.A.,p. .. R77-175. FP&L should have - !CNet N ."

2212). The Commission justified the m anticipated these availability triteria f
,

.
-

quirement that a tariff be filed m 1:eu of would be published and given effect. Be- I :
cause the policy statemer.: was from imomdual agreements on several FP&L taelf, the ine!usion of the state- Ig ounds. The objectises of Section ':05(c) '

ment in the tanff would in no way ex-of the Fede-si Power Act f"FPA"),16
pand F-P&L's transmission service obliga.

U.S.C.A. f 324d(c)(West 1974),12 and Sec* tion, and thus did not amount to com-
tion 35.2 of its Regulations,1S C.F.R. pelled wheeling. '

$ 35.2 (19S0)| as well as administrative
|FM MN a Wh fuefficiency, would better be served with a

sing:e ta-iff than by the maintenance of rehearing of this order. During the in-
terim between the original order and thenumerous service agreements. The simi-
Commission's decision on rehearing,!arity of the filed ag eements and the
FP&L filed three additional interchange Iproximity of the filing dates indicated
transmission rate schedules.82 The Com-that, as a mstter of fact, the policy of mission similarly accepted these filings,availability did control FP&L's decision suspended each for one day, and consoli-

of whether to g ant requested transmis- dated each with Docket No. ER78-19, et I
,

sion. Also, because a postage stamp rate al. The Commission denied rehearing."
'

is involved with each individual agree- In the only amplification of the first or-
ment, FP&L would be required in the der, the Commission refused to state :

future to demonsteste that any service at whether FP&L's policy state, ment |was
a different rate to a new customer would one for only intar1:hange transmission

|
not be unduly discriminatory, making the service or for trsnsmission service in gen- i
filings a tariff service in substance. eral.

prended for emergency service for 72 hours. 12. See footnote 22. m/ra. for the text of Seedon
while the Homestead and Ft. Pierce agreements 205(c).'
prended for emergency service for 30 da>s.
(FP&L irntial bnef. p. g.) The Jomt Appenduc 13. New Sm>Tna Beach. Ronda. Docket No.
does not conta;n copies of these agreements. ERSO-141; Tampa Electne Co.. Docket No.
but none of the parues contest this character. ERSO-156, and Ortando. Ronda. Docket No.

|'
izauon. The Comrmssion found the service ER80-399-

,

agreements "si. ular."
14. Order Deny.ng Reheanng. Acceptarig for Fil- |

' II. Order Direcung the Sabm:ssion of a Trans- ing and Saspencog Rate Schedules and Deny. I
mission Tanff m Subsutuucn for Incndual ing Mouon for EMension of Time | Docket No. !Rate Schedules. Docket No. ER78-19. et AI., ER78-19. et al issued Febnaary 6.1980. t
issued December 21.1979. '

|
i
.

9
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t 11. CO!.!!11SSION AUTHORITY TO posed the ohii; r.tions cf a comm:n carri:r

*
-

-

-
ORDER THE TARIFF AND POLI- upon utilities with respect to transmis-,

CY STATEMENT TO BE FILED sion of electricity.88 The Congress refus-
.,( The crux of this controversy turns ed to pass these bills and, as evidenced in j

upon what authority the Commission has the Senate Report of the FPA, chcee to .

under the FPA to order the tansmission leave the decision on wheeling to the |of electricity, and what authority it has " voluntary coordinaAion of electric facili- '
to control the format of its filings. We, ties." S. Rep. No. 621, 74th Cong.,1sttherefore, begin with an analysis of the Sess., at 19. '

j FPA. The FPA, as originally enacted,
'*

did not permit the Commission to compel
wheeling nor did it require utilities a (1] While the Commission may not .

,

provide wheeling upon request.ts The compel the transmission of electricity, it 8

, h h autbrity a nwlegislative history of the FPA makes
clear that Congress did not intend the transmissi n contracts under $ 206(a) and
Commission to have power to compel to make modifications of those contracts
wheeling. See 0:ter Tail Power Co. v. upon a de arminat:on that the terms of
United States 410 U.S. 366, 375-6, 93 such a conwact m u.past, unreasonaMe,
S.Ct. 1022, 1028-1029, 35 1.Ed.2d 359 unduly discriminatory, or preferential.
(1973), as well as the dissent at 383-387 New York St. ace Sectric & Cas Corp. v.
93 S.Ct. at 1032-1034, for a thorough FERC, supm Richmond Power & Ught
discussion of the relevant legislative hi,- of Richmond. Indiana i. FERC,574 F.2d
tory of the FPA: see also New York at 620. It also has the auGority to re-
State Sectrie & Gas Corp. v. FERC,638 view any change in such a mtract under
F.2d 388 (2d Cir.1980), U.S appealpend. $ 205. In perfarming hae functions
ing: Richmond Power a ught of Rich- with respect to a wheeling contrset,
irond, Indiana v. FERC, 574 F.2d 610 though, the Commission must be especial-
(D.C.Cir.1978). Bills introduced in Con- ly careful not to overstep its authority
gress, but never enacted, would have im and rwquire the involuntary wheeling of
15. In November 1978, the Public Utibty Regu. econonue loss for the transmitting utdity. (4)latory Policaes Act. Pub 1 No. 95-417. 92 Stat, wdl not place an undue burden on the transmit.

3136 (1978). amending the TPA expanded the , ung utdity,(5) will not unreasonably impair the
Commission's powers to include the authonty reliability of the transmitting utdacy, and (6)to compel wheelitig in certain c2rcumstances. will not impas. the ability of any electric uulity
Under new il 211 and 212 of the FPA.16 affected to render adequate service to its cus-
U.S.C.A. 54 824j and 824k (West Supp.1980).

tomers. ' Neither the Comtruasaon nor the Com-the Commassion may requare one unlity to pro. rrussion's counsel attempt to jusufy the orders
vide transmassion services upon applicauon of .

now on review under these prowsions since the
a second uuhty if certaan substanuve and pro. procedures specified in,the new {{ 211 and 212
cedural requarements are met. For example. have not been complied with.
under i 824)(a). an electric uulity may obtaan
an order requanns a second utdity to wheet it. 14. 5.1725, 74th Cong.,1st Sess l 213. pp.
after nouce and a heanns at is deterrruned that 105-106. had the following prowsion:
such service (1) is in the public mterest. (2) It sha!! be the duty of every public uulity to
conserves a sigruficant amount of energy, sig-

,

nificantly promotes the efficient use of faclities furmsh energy to, exchange energy with, and
transrrut energy for any person upon reason-

|
and resources, or improves reliability of any able request therefor .
ele:tric uulity system. (3) is not likely to resuJe HR 5423, 74th Cons.. Ist Sess $ 213. pp.
m a reasonably ascertamable uncompensated 104-105, had an identical provision.

! -

.
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.

eIc:tricity, absent compliance with tha
*

new 6{ 211 and 212 of the FPA.
th2 Commissicn's authority to mject un-
reasonable rate proposals and to set rea-

In two recent cases, the courts have sonable rates included the power to con-
( rejected ingenious arguments which dition approval of the proposed rates on

would have established the Commission's inv luntary wheeling. The District of
authority to require wheeling by indsnet Columbia Circuit concluded the Commis-
means. In New York S:ste Bee:rie & sion had acted,peoperly, stating:
Gas Corp.. the Commission ordered the If Congress had intended that utilities
deletion from a wheeling contract of a could inadvertently bootstrap them-

'

provision prohibiting a municipal utility se!ves into common-carrier status byfrom selling wheeled power outside its filing rates for voluntary servios, it
city limita. The Commission attempted would not have bothered to reject man-

.

to justify this ortler on the ground its datory wheeling in favor of a call fororder only removed a restriction on the just such voluntary wheeling.use of wheeled power and that no wheel.
574 F.2d at 620.ing was compelled. It attempted to dis-

associate its removal of the territorial Counsel f r the Commission point to
restriction from the amount of power the four p ssibie rationales for the decision at
wheeling utility would ultimately trans- issue: first, that the orden at issue in
mit- The Commission contended that the fact do not constitute compelied wheel-
wheeling utility had not yet reached its ing; second, that the decision is justified
full capacity allocation under the con- tecause FP&L's policy statement consti-
tract, and therefore, removal of the geo. tuted a " practice" and thus was properly
graphic restriction would not result in mquind to be filed as part of a tariff
involuntary wheeling. 'The Second Cir- under the statute and regulations; third,
cuit did not accept this analysis. Finding that the decision is justifiable as a reme-
that the Commission's ortier would com- dy for FP&L's past anticompetitive actit-
pel the utility to transmit an amount of ity; and fourth, that FP&L is estopped
power over and above that contracted from changing its policy of availability,
for, the Second Circuit concluded that the We discuss each argument in turn.2'
Commission had exceeded its authority
by ordering involuntary wheelir.ir. A. Do the Commission's Orders Re-

.

In Richmond, a utility attempud un- 9"I'* I"* I""**'I Wh'*II"EI
successfully to convince the Commission

The Commission reasoned in the deci-that rates proposed in a nationa.1, volun-
tary program to transmit coal-generated sion on review that its order in no way
power from the mid-west to the oil-short expanded the transmission service obliga.

tion which FP&L has voluntarily under-
er.st were unrsasonable because the utili- taken. In other words, the Commtssion

.

ties had submitted rates only for volun- stated it had done nothing which requires
tary wheeling. The utility argued that FP&L to wheel involuntarily since the

'

1 *. Because sc.me service agreements were
ing to oMer wheding on a 'anff basis. Neither

unexecuted. the Comtrussion stated that the the Commission .t. unsel explained how.
service provided to those customers is mdistm.

this cou d ocm. % % d this statement byguashable from that avadable under a tanff, the Commissica sc t na$

We fail to perceive how the fadure to te exe- .ders on review puz.
zling and urs:envmczng.

cuted contracts maicates that FP&I. was will-

.

I

_ _ . - - - - - - - -
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tariff and pc' icy ord red to be fil.d had 421, 80 led. 567 (1936): State cf Wash-
been adopted voluntarily by FP&L The ington ex nL Stimsun Lumber Co. v.'

Commission's counsel glosses this justifi. Kuykendall, |rl5 U.S. 2D7, 48 S.Ct. 41, 72
( cation by insisting that there has been no led. 241 (1977). Common carrier status*

compelled wheeling because FP&L has has a quasi.public character, which arises
,

given no indication it desires to change out of the undertaking "to carry for all i
8

its policy. Conumanion's counsel at oral people indifferently. . ." National As- !
,

argument insisted that the qusstion be- sociation of Regulatoty Utility Commis-
fore this court is not whether the Com- sioners v. FCC, 533 F.2d 601 (D.C.Cir.
mission may require transmission service 1976). A carrier will not be a common
if and when a customer in the futun is ',carrier when its practim is to make indi. jrefused wheeling services or whether the viduali ad decisions in particular cases as
Commission has the authority under,

to whether and on what terms to serve.$ 206(a) to find the tanff unjust and
Ibid.; Semon v. RoyalIndemnity Co., |r?9

unreasonable or to past, on any proposed F.2d 737 (5th Cir.1960). The controllingchange under 205(d). The Commis-
sien's counsel maintains that these an factor in determining carsier status is the
questions for another proceeding if and public profession er holding out. Semon
when the Commission takes the foregoing v. Royal Indemnity Co., suprs: 13 Am.
action. Commission's counsel assens that Jur.2d. Carriers, 6 2. The Commission
all that has been done is to require FP&L made no findings in this regard, and did

*

to file the tariff and policy as an infor* not rely upon the common law rationale:
mational aid both to the Commission and accordingly we express no opinion upon
to FP&L's potential customers the issue of what circumstances might

nvoke the doctrine of common camer
We believe the Commission has failed status established by common law.

to perceive the thrust of FP&L's objec.
}tion. FP&L does not complain that the (5] Several remarks are appropriate *

Commission has at this time issued an in order to undentand whether the Com-
order requiring it to previde transmission mission's actions amount to compelling
service to a particular applicant to which involuntary wheeling. First, the parties
it othe-sise would not have wheeled. In- agree as to the effect of filing a tanff
stead, FP&L objects that the Commis- together with the policy statement

!sion's actions have imposed upon it an FP&L would have to abide by the terms t

obligation to provide transmission service of the tariff and policy statement in of- '

beyond that which it has voluntarily as- fering transmission service in the future.
sumed. FP&L objects that in the future So long as the tanff and policy remain on i
it will be required to provide wheeling f Ie, they are to be treated as a statute,
for any utility requesting tariff service. binding upon FP&L and the purchaser i

,

In effect, FP&L complains that it has alike. Northwestern Public Sem'oe Co. I
now been made a common catrier. v. Montana Dakota Ut#ities Co.,181 F.2d !

19 (8th Cir.1950), aff'd.,341 U.S. 246, 71 !
[2-4] Under common law, a commoc S.Ct. 692,95 led. 912 (1951). Because a

carrier is one who holds himself out as tariff has been filed, FP&L may not devi- i
engaged in the business of providing a ate frorr it in entering interchange trans-
particular wrvice to the public. United mission service agreements with munici-
Statas v. California,297 U.S.175,56 S.Ct. pal utilities without filing a change in the

|

f
:

1

I

I

.
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'

tariff Those utilities requesting wheel.
ing under the terms of the tariff would S.Ct. 368,100 led. 388 (1956). The utili-.

-

be entitled to receive transmission service ty was willing to wheel power to a second

( so long as the availability criteria are customer but at higher rates. The second
customer petitioned the Comnussion.

complied with.'' In other words, FP&L claiming undue discrimination.
Thewould be required to serve all qualifying

wheeling utility made no argument that
customers until the Commission changes it was free tojick and chocee to whichthe availability criteria. A customer re-

customer it would wheel. There was nofused such service could petition the,

Commission to find that FP&L's practice issue of involuntary wheeling. Instead,
with respect to its policy of availability is the issue was the proper remedy for dis-

t

, unduly discriminatory under 6 206(a) of crimination in ratas when one contract is
the FPA. a fixed rate contract, not subject to

.

The parties, however, disagree as to change by the Commission except by a
'

$ 206(a) proceeding. In this regard,
the result of FP&L's having filed 23 indi. FP&L has not argued that if more than
vidual schedules with postage stamp one wheeling agreement is filed, the
rates without a tanff filing. The Com. (bmmission is precluded from dete min-mission, citing Town of Norwood v. ing that a difference in rates would con-
FERC, 587 F.2d 1306 (D.C.Cir.1978), stitute undue discriminat:on. T P & L is
maintains that even without a filed tariff
and policy statement, a utility which was concerned to preserve its right in the

future to refuse wheeling services to ap-refused wheeling services in the future plicants. No case is cited, and we have
by FP&L could petition the Commission found none, in which a utility which wasunder

206(a) to find such a refusal to be
discriminatory. Thus, 'the Commission refused wheeling services brought a peti-

tion under 4 206(a) for the Commission toreasons that no new restrictions have
been placed on FP&L by the filed tanff find such a refusal discriminatory where

no tarsif was on file." We have seriousand policy. In other words the Commis-
sion argues, relying upon Town of Nor- doubts that such a petition would be sue-
wood, that the fact of the 23 individual cessful in the absence of a tariff. In

FPC v. Conway Com., 426 U.S. 27L 96schedules already places FP&L 'in the
S.Ct. 1999, 48 led.2d 626 (1976), the

same position as if a tariff had been filed. Supreme Court held that the Commissioni

However Town of Norwood does not so
hold. There an electric utility had en- may consider rstes over which it does not
tand a wheeling contract with a fixed have jurisdiction in considering whether
rate provision, barring any change in the proposed ratas over which it does have

See United Gas Pfpe Line Co. v. jurisdiction are discriminatory. In strongrste.

Mobile Cas Service Corp. 350 U.S. 332. 76 dictum however, the Supreme Court in-
{ S.Ct. 373,100 led. 3"'3 (1956); FPC v. dicated that the Commission dess not

,

. Sierra Paci/le Fower Co.,350 U.S. 348,76 have authority to remedy any discrimina-,

tory action by requiring a change in rates
18. The form of a tariff as spectfled m the Com.

mission rules mdudes condicons of avadabtli. tions of avadabWty. (See Commission bnet of
|

ty. 18 C.F.R. If 33.2 and IS4.38(b). Thus,by
Sept. 9.1980, p.14.)

ordenng Mr. Bivan s statement of avadabsLty 13. Nor have we found cases where applicants
policy to be med. the Comrrussion has mcp wtuch were refu. sed any oder service have
rated FP&1.'s policy as the statemem of condi. brought a daam of undue discnnunauon to the

Commission where no tanff was on me.

t

t

l i
t

e

:
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- over which it has n2 jurisdiction. The end policy cf r.vailability to d;tu nine
., Court stated there: whether any feature b unjust, unnason-

i
The prohibition against discriminatory able, unduly discrirainatory, or preferen-

( or preferential ratas or seMess im- tial. If such a determination is made, the-

posed by 5 205(b) and the Commission's Commission may adjust the taMf and
power to set just and reasonable ratas policy. The Commission in the orders on
under 5 206(a) are accordingly limited mmw clearly ind,icated that in the fu-

,

to sales " subject to the jurisdiction of ture it may requ:rs FP&L either in
,

the Commission," that is, to sales of Docket No. 77-I75 or in some other pro-
electric energy at wholesale. The coeding to amend its tariff if it is found.

Cornmission has no power to prescribe to be unjust or unreasonable. (J.A. p. -

'
the rates for retail sales of power com- 2210.) This would melude FP&L,a policy

,.

panies. Nor, accordingly, would it of availability. Dius, tf there is a taMf, #

,

have power to remedy an alleged dis- die Qmmission could m the futum alter ,

FP&L,s pohey to one undesired by,,,.W u tory or anticompetitive rela- *

:icnship between wholesale and retail * **" *I'* *" t*
rates by order:ng the company to in- We agne with FP&L that the Commis-crease its retail sales.

sion's order does in effect impose common
426 U.S. at 276-77,96 S.Ct. at a003. Any carrier status upon FP&L. While the
applicant which was refused wheeling tariff is on file, FP&L would be obligated
services by FP&L would have to over- to provide the taMf service to all custom-
come this dictum in bringing a 6 "06(a) ers. In a significant sense,its duties and
petition before the Commission, and also liabilities have changed. Although
would have to overcome the legislative FP&L had a policy regarding the availa-
history and case law indicating that the bility of wheeling, FP&L, nevertheless, ;
Commission is without power to compel negotiated interchange transmission ser- t

wheeling." vice agreements on an individual basis '

with each municipal utility when ap-
[6] The parties do not disputa that in preached. There is no indication in the

the future, if FP&L wishes to alter its remrd that FP&L has voluntarily agned
policy of availability, it will, if there is a to become a common carrier. Then is no
tariff, have to follow the $ 205(d) and (e) indication that FP&L has voluntarily
procedu e of filing the proposed change agmed that any change in the terms of
with the Commission. The Commission its policy, or any interpretation thenof,
under this procedure may investigate should be submitted to the Commission
such a change and reject it as unjust and for its approval. The imposition of com-
unreasonable. FF&L, thus, has lost the mon carrier status on FP&L, which the
freedom to alter itz policy of availability orders at issue accomplish, is precisely the
with respect to wheeling. Moreover, the authority which the FFA denies the Corn-
parties also agree that the Commission mission. The legislative history of the
under $ 206(a) would have the authority FPA makes clear that the Commission .

to investigate sua sponte FP&L's tariff lacks the authority to require electric i
i

2o. *he Commission and intervenors complam ing precludes the intervenors from bnnging the
4

that FP&L is arguing for license to discnmmate apprepnate antstrust acuon if FP&.L's scuans ;in offenng wheehng serwees. Of course. noth- warrant such,
g

.

.

,, , , , - - - - - - - + - ~ - - - - - - - . , , - - - - - - w-,.,,,,.m,,--- - , , - - - - - - . , - , - - - , , .- - -



-

FLORIDA POWEP, & LIGHT CO. v. F. E. R. C.
1::813

uti:ities to provid2 wheeling cvcn en a
.

*

j
reasonabl2 request. Accordingly, wa con- IS C.F.R. $ 35.16) (1980)P A policy cf
elude that the Commission lacked statuto- c.vrilability has been held to be a "prac-

-

.I ry authority to issue the orders in ques- tice," subject to the filing requirements,.

tion." with respect to a pipeline tariff. See t
*

Michigan-Msconsin Pipeline Company,
34 FPC 621. 626

Is the availability policy a "prac, above, a prac,cce m(1965).m As explainedB. '

ade a part of a filed
tice" within the meaning of tariff, is subject to the Commission's. -

- 6 205(c)?
right to review such practix and to pass

[7,8] A weend ground for the Com- on changes within it.88 A reviewing - '

mission's decision was its conclusion that court normally should adhere to the con-.

FP&L's availability pe! icy constitated a struction of a statute by an agency
.

" practice" within the meaning of $ 3)S(c) charged with its execution unless there
.

of the FPA and { 35.1 of its Regulations. are compelling reasons that such con-
struction is wrong. ECEE v. FERC, 611

21.
The Comtrussion. an re;ecting FP8d.'s argu.

ment that Otter Tadhad anterpreted the FPA to (c) t,*nder such rules and regular. ions as the
probabit compelled wheeting. stated that Otter Comtrussion may pres nbe, every pubhc uul.
Tad had noted that terms and coriditions gov. ity shall fue with the Comtrussion, withm
errung transmissaon sernces are subject such ume and an such form as the Comrrus.to
Commasuon ovenight. crung to 410 U.S. at non may designate, and shall keep open m
376-77. 93 S.Ct. at 1028-1030. The Commis. converuent form and place for public inspec.
non masconstrues Otter Tasl In Otter Tad t!., uon schedules showmg all rates and charges
Supreme Court was concerned in part wsth the for any transnussion er saJe suoject to the

quesuon of whether the anutrust remedy or, junsdaction of the Comrrussaon. and the clas.

dered by the distnct court conflicted with Com. saficauons, praccces, and regulauons affect.

mission junsdacton insofar as the distnct court ing such rates and charges, together with all
contracts wtuch m any manner affect or re.had ordered both wheeling and interconnet.
late to such mtes, chargn class 2Meauona.

,

2

tons. The Supreme Court held there was no and services.
confUct with respect to whechng since the
Commission had no authortev to compel w..eet. 18 C.F.R. $ 35.l(a) (1980) reads in pertinent

M
ing. 410 U.S. at 375-76. 93 S.( '- st 1028-1029.
Tne part of the cecision cated by the Commis. Every pubue uulity shall fue with the Cnm.

nussmn and post, in confonnzty W the m.
sion dealt with the Supreme Court's discussion mamments of this Pan. had and compleu

,

of possible conflict with the Corntmssion's au.
mte scWm as WW in i N). cMthority to order interconnecuons. The Su. and specifically settmg foN1 all rates anc

~
.

preme Court noted that " future disputes over charga fw any tmnsmssion w sale of &c.
anterconnecuons and the terms and condjuorts

| goverrur.g those interconnecuens will be sub.
t.nc eg su Net to the WW on M Ws a

* * * * * " * * * * * #* E' "** P" #"Ject to Federal Power Corrurussion pemsal"
{ n and Wa@ns a&cun

410 U.S. at 376-77. 93 S.Ct. at * *#3" *"d "" **"*""** * g such mtn ad1029 The
Comrmssion has the authority under 6 202(b) "*'#***"**''**8"*""''''

** ""Y ".

of the FPA to order physical connecuon of "
i"

'
I"'" "'transtrussion facillt es. Thus, the citation re. F** " " * D "" -'

lied upon by the Comfrussion referred to its Federal Power Act (49 Stat. 8 Sit 16 U.S.C.a

authority over interconnecuens. for which $ $2WE
f there is a statutory basis, and does not support 23.

its accons with respect to wheefing. Provssions of the Natural Gas Act are to be
nad m parr materra mth analogous provisions

22. Secuon 205(c) of the FPA. 16 U.S.C.A. "
i 824d(c)(West 1974) reads n full: 24. iSee discussion in Part ILA of this opiruon.

,

l

{
l

i
|

|
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F.2d 554, 563 (5th Cir.1960). In th2 tiin or enticompetitivo activities by a.

. context of wheeling, the FPA's legisla. utility. Richmond Fower & Light of
'. I tive history is a compelling reason why Richmond, Indiana v. FERC,574 F.2d at

we may not defer to the Commission's 623. On the other hand, the Supreme I*

interpretation. Having held that the Court in dictum bas indicated that the i
FPA prevents the imposition of common Commission may not take action to reme-
carrier status on utilities for wheeling dy anticompetitive conduct when it lacks
services, it would make no sense '.o per- authority to take.such action. In FPC v. j
mit the imposition of this status by the Conway Com.,426 U.S. 271,96 S.Ct.1999, ,
device of requirir:g a utility to file any 48 L.Ed.2d 626 (1976), the Court stated: 1

policy of availability as a p cctice. It is ~

- reasonable to assume that any well-man. The Commission has no power to pre- -

aged utility will have a policy governing scribe the rates for retail sales of pow-
the availability of whi.eling services and er e mpanies. Nor, accordingly, would
will act on this policy. Giving the Com- ''. h*"". P "'~~ ** ".rnedy an aneged g
mission the authurity to order a y>licy of discrinanatory or anticompetitive rela-

,

availability to be filed as a " practice. ti nship between wholesale tad retail
could vitiate Congress' desire to leave mtas by ohg de company 2 in- g

C#**" ** " * ***'utilities free to make wheeling decisions.
|426 U.S. at 276-77, 96 S.Ct. at 2003. 1

Moreover, the Second Circuit in NewC. Anticompet:tive Ramedy. r

7,7p g.ectric & Gas Corp. sagiested that
(9] The Commission's counsel and in- the Commission may nc*. orde.- wheeling,

tervenors argue that the Commission jus- in the absence of compliance with {{ 211
tified, in part, its requirement that and 212, even upon a finding that a utili-
FP&L's sworn policy be included in the ty has engaged in anticompetitive activi- -

tariff as a remedy for FP&L's history of ties in violation of antitrust policy.
anticompetitive conduct and as part of
the Commission's duty to implement this In the instant case, however, we need
nation's antitrust laws. (See Commis- not resolve the question as to what power
sion's brief, p. 25). the Comrmssion may have to remedy an-

titrust violations, since we conclude that i
We note that the Supreme Court in the Commission did not rely on this ra- i

Otter Tail clently held that a district tionale. There can be little doubt that
|court in an antitrust suit has the authori- FP&L's business conduct in the past has ;

ty to require wheeling as a remedy. The not been exemplary in that it has been -

authoiity of the Commission to order found to have engaged in a conspiracy
whccling as an antitrust remedy, though, with Florida Power Corporation to divide '

is more questionable.88 The District of the wholesale power market in Florida. I
Columbia Circuit has suggested in dictum Gainesville Utilities Department v. Flori.

{that the Commission may order wheeling da Power & ught Co.,573 F.2d 292 (5th !
based on specific sho ings of discrimina. Cir.), osrt, denied, 439 U.S. 966, 99 S.Ct. I

i
i25. In noung that the Comm:ssion's authonty to are aware that the Commission has a duty to jorcer wneeling as a remedy for aDesed anu. consider anticompeuuve effects of acttnties re. .

compecuve acuvtty is coen to some doubt, we quir'ng Commissacn approvst !

-
.
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*

3 454,58 L.Ed.2d 424 (1978). Bet the Com- Flrrida marksts, the Commissi:n did not
,.

.
*

missi:n n:ither relied upon the 'enticom- maka eny finding in the crtier en review
|

, ,

petitive findings in Gainesvi11e, nor did it that any specific anticompetitive activi- ''

make any findings of anticompetitive ac.
ties or antitrust violations had cecu-red. I'. (

tivities or violations in the orders on re- Nor did the Commission find any anti.
'

view. Instand, it relied upon the fact trust viciation in Opinion No. 57. Indeed.'
. i

-

that FP&L possessed monopoly power Opinion No. 57-was prefaced with this
- x

'

over wholesale and retail markets in warning- ' ' u

Florida, and that filing the tariff would '

have "procompetitive effects."
The Commission acknowiedges tt.attit .

is not -zpecifically responsible for en-
The Commission in the instant orders forcing the Sherman Act or any other

-

did refer to Florida Power & Light Co., of this nation's antitrust !aws.?And we i

.
g

Opinion No. 57, 32 Pub.U. Rep. 4th wish to emphasize that in evaluating ( }(P.U.B.) 313 (Aug 3,1979), appeal dis- the .nnticompetitive effects of a pro- imissed sub nom. F;orida Power & Light Po. sed rate change and in mahng find. -

Co. v. FERC, No. 79-2414 (D.C.C;r. April ings with nspect thento, . we do not
25, 1980), an opinion issued with respect make findings that ' violatioria of. the ; '
to Phase I of Docket No. ER78-19, et al.as antitrust laws have occurraf. Etaad,
The Commission noted that in Opinion it is our obligation to evaluate the pub.
No. 57, it had found certain proposed lic policies expressed in Federsj anti.
availability restrictions in FP&L's whole.
sale power tar.ff to have serious anticom. tr.ast laws and to reflect those policies

in the conduct of our responsibilitiespetitive effects. It further noted that in
under the Fedaral Power Act. This weOpinion No. 57, it had found FP&L to
have endeavored to do in the instanthave monopoly power over wholesale and case.

retail sales and that the availability of
,

.

interchange transmission service had a (J.A., p. 2123, 32 P.U.R. 4 at 315, nly
bearing on competitive relationships first emphasis supp!'ed, footnote omit-
within the relevant markets. The Com- ted). The fact that Opinion No. 57 con -

t

mission tSen reasoned in the orders on
review that the presence of the policy c:uded that FP&L had monopoly poweri s

and that the propnaalm there under re-'

statement in the tariff would have a deli- view vrould have anticompetitive effeccanite procompetitive effect. While the s,

! reference to Opinion No. 57 indicates a does not amount to a finding of any '
specific anticompetitive activity or of any5

concern over FP&L's dominance in the antitrust violation? "

l28. See footnote 3. supra..

nopolize. ibid., findings not made by the Ct.m.
massion in the orders on review or in Optmon

,27. Mere possession of market power ethout No. 57. Nor can an anutrust violation be found. Imore sucn as an attempt to restram trade or to *n the basis of a Mnding that a proposed whole-*

monopolize. is not unlawful. Standarcf 00 Co. eale tanff would have an antacompeuuve effect
of New Jersey v. Umred Sures. 221 U.S.1. 31 without a nnding of anucompecuve mtent ce
S.Ct. 502. 551.Ed. 619 (1911): Byars v. Blud purpose. In a 5 2 Sherman Art accon'for
C;ty News Co 609 F.2d 843, 853 (6th cit.

monopoltzmg. it is necessary to show tnat :no. '
'1979L The additional element may be an at. ~

tempt to restrain trade or an attempt to mo. nopoly power has been coupled etn a purpose ~-
,

or mtent to exercise that power. Unrted Surest

|
|
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-

s A close reading cf the erd rs on revi:w is atthing in this r: cord indicating that
- . as well as Opinion No. 57 convinces us the Commission has relied upon FP&L's

thaC the Commission did not issue the tastimony. Among the many forms of
1( - orden in question as:a nmedy.'' In- equitable estoppel is the principle which <

stead; as we read the orden, the ' Commie imposes an obligation on a person to live |sion was attempting to foster competition up to his representations where inequita- g,

in the Florida area. While we deem this ble consequences ,would result to persons |
a laadable goal, we conc!ude that, in the having the right to rely, and who in good |
absence of findings of specific anticom- faith did rel}, on the representation. See |. .

>
' petitive activities or antitrust violations,- Mitchell v. 4eu:a Casualty & Sancy Co., e

s - the Commission is without authority un- 579 F.2d 342. 348 (5th Cir.1978). The -

' der the FPA to compel wheeling. We CJmmission has not rendend its final.

- pretermit decision ore whether the Com- decision in Docket No. ER7 -175. We do !
mission has authoritp to compel wheeling noi. even know whether the Commission i
as a rernedy for specific finding of .nti- has given credence to Mr. Sivans' testi- !<

,
cornretitive actMties o.' antitrust iola' many,
tions.

Nor do we understand the Commis-
si r's e nelusi n that FP&L could have jD. Js FP&L Estop;mi from Changing

po;;ey,' articipated nothing otner than that the {
policy would be published and given ef- !

(10] The Cermhsion further rea.soned feet. i*nder the FPA FP&L could rea-,

~ that the policy statement by Mr. Bivans sonably have anticipated that it could -

~7 was given to rebut antitrust allegations choose, absent any violation of the anti- -

made by the staff in Docket No. EP."77- trust laws or 9 205(b), to whom it would {
. 175 and that it was undoubtedly intended wheel power. Accordingly, when it gave

that the Commissicn would rely upon its testimony, it could assume that it
that statement in reaching a decision in could interpret, and even alter.:its policy _ _.,

that docket. The Commission concluded of availability without prior approval '

'
.that FP&L could have anticipated noth- from the Commtssion. Such an assump.

~

_

~ ;
ing other than that the availability crite- tion does not indicate untruthfulness on

~

ria would be givan publication and effs:t.' the part of Mr. Biva.ns or any bad faith ,- .

^2nsofar as the Cornmission was re!)irJf by FP&L. There is nothing in the recorti
uoon a form of equitable' estoppel, there to indicate that FP&L was being any- -

- - , m . g.

.th. 334 U.S[1bG. SS S.Ct. 941. 32 t Ed. edy in order for us to ascertain the reasonable- f
* - ..ws (1948); Serksy Puco. lac. . v Eastman ness of its action. In the orders ori rewew, the s

~ K.xfax CJ., 6C3 F 2d 253, 274 (2d Cir.1979). Ccm!'ussion stated. "We also found Dn Opinion a

~
cert. derved. a44 t:4. ics3.-100 S.C.106t. 62 i @. 571 that the availabinty of interchange
t.LL2d 753 (1960). N ~transtrussion serwces, at issue here, did not+

- - ^ st?ruficar.tly dimitusa (FPL's monopoly] powes.
~

28. Insgar as the Comm ssion believed these ' however, these serwces do have a beanng on !<

orders wcn.Jd be appropnate remedes fcr anu. tempeuuve relauonships withm the relevant f
' cc.mpet;uve acuwues or anutrust wolataons. at markets ' (J.A., p. 2203.) !! avaalability of ;

'~

- faa;ed to r.ake apprepr. ate findings of such interchange transtrussion does not sig:uf.cantjy r

j acuMes oc velations. Nor did it pronde any d;rrurush FPL's moncpoly power, thss court is {
l exp.anation as to how orderst:g thas tanff filed. left with some 4.iescon as to whether whecimg g

et its pokey statement, wou!4 prowde a rem- , would be an appropnate anutrust remedy. ;
\
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,

.. *
tr.ing ether than comphtely truthful in Fcr the foregoing rusons, w3 3E.,

'. its testirreny.D VERSE.

29. Commiss4on's counsel cites several cases for ny proposms a merger vosuntartly proposed as
g the propos:taon that regulatory agencies may a condauon for approval of the merger a spoo.

,
.

bmd partaes to representauons made m support fled allocauon of costs. The FPC incJuded ttusof sequesu for rebef. We find all these cases condican in its ceruficate of public conve.dasunguashable. In Umted States v Chese. nience and necesssty approvmg the merger, inpeake & Oluo Raniwa.v Co. 426 U.S. SOO. 93 Adtrural Merchants Motor Trerght. lac. v. Unn.
|S C:. Ult. 49 led.2d 14 (1978), rastroads Juau. ed Sures. 32f F.Supp. 353 (D. col) (three Judge

,

fled requests for tatsff increases on the ground panell, aff*d per cunam. 40# U.S. 302. 92 S.C4.
that certam capital arid ma4ntenance esoenses

St. 30 LEsL2d 37 (1971). the ICC ranted the -were neeced. The Supreme Court held that the
laterstate Commerce Commission f*lCC"), as parties an extensson of tarne on a hearms with,

an adjunct to its power to suspend and mvesu* respect to rates on condiuon that if the rates
*

, gate rate meresses, couad condiuon the imme. were found unjust and unreasonable. a rehmd
daate implemer tauon of the rate mcrease with* would be made for the ewtended penod. The

carriers first oOjected to this condation, butout mvesugauen on the radreads devoung the
'ncrease to the spectfled capitaJ arid mainte. then acceded to it an order to obtaan the e.tten. |

nance esenses Whde the Court gave as one sion m uma. In Amoskeag Co. v. ICC. 390 FJd
284 (1st C' .1979), a company began acquanns jreason for als dec:saan the representauon by the J

radroads, the decssion was grounded on the stock in a radroad. When objecuans were
ICC's powers under its authorrey to suspend ha of h M
and mvestigate increases. In the three other g ,, yg, g ,, ,
cases cited, the representauens were rnade as commitment to the ICC to refram from pur.
specf!c inducernems to obtain agency rebef.
in TPC v. Colorsdo laterstate Gas Co. 348 U.S. g g
492. 75 S.Ct. 467. 99 led. 583 (1955). a compa- #**
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

.

Befor7 the Commission

In the Matter of )
)

FLORIDA POWER & LIGHT COMPANY ) Docket Nos. 50-389A
) 50-335A

(St. Lucic Plant, Unit Nos. 1& 2, ) 50-250A
Turkey Point Plant, Unit Nos. 3& 4) ) 50-251A

CERTIFICATE OF SERVICE

I hereby certify that copies of the foregoing " MOTION OF
FLORIDA POWER & LIGHT COMPANY TO LODGE DECISION OF FIFTH
CIRCUIT" were served on the following persons by hand delivery
(*) or by deposit in the U.S. Mail, first class, postage prepaid,
this 2nd day of December, 1981.

* Chairman Nunzio Palladino Peter B. Bloch, Esquire
Office of the Commissioners Chairman
U.S. Nuclear Regulatory Commission Atomic Safety and Licensing Board
Washington, D.C. 20555 U.S. Nuclear Regulatory Commission

Washington, D.C. 20555
* Commissioner John F. Ahearne

Office of the Commissioners Robert M. Lazo, Esquire-
U.S. Nuclear Regulatory Commission Atomic Safety and Licensing Board
Washington, D.C. 20555 U.S. Nuclear Regulatory Commission

Washington, D.C. 20555
* Commissioner Peter A. Bradford

Office of the Commissioners Michael A. Duggan, Esquire'

U.S. Nuclear Regulatory Commission College of Business Administration
Washington, D.C. 20555 University of Texas

Austin, Texas 78712
Commissioner Victor Gilinsky*

Office of the Commissioners Ivan W. Smith, Esquire
U.S. Nuclear Regulatory Commission Atomic Safety and Licensing Board
Washington, D.C. 20555 U.S. Nuclear Regulatory Commiscion

Washington, D.C. 20555
Commissioner Thomas M. Roberts*

Office of the Commissioners Atomic Safety and Licensing
U.S. Nuclear Regulatory Commission Appeal Board Panel
Washington, D.C. 20555 U.S. Nuclear Regulatory Commission

Washington, D.C. 20555
Chase R. Stephens, Supervisor
Docketing and Service Station Robert A. Jablon, Esquire
Office of the Secretary of the Spiegel & McDiarmid

Commission 2600 Virginia Avenue, N.W.
U.S. Nuclear Regulatory Commission Washington, D.C. 20037
Washington, D.C. 20555
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Janet Urban, Esquire
' P. O. Box 14141

Washington, D.C. 20044

Donald A. Kaplan, Esquire
Robert Fabrikant, Esquire
Antitrust Division
Department of Justice
Washington, D.C. 20530

Benjamin H. Vogler, Esquire
,

Ann P. Hodgdon, Esquire
Counsel for NRC Staff
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 -

Samuel J. Chilk, Secretary
Office of the Secretary
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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-
-

E. Gregor Barnes
Lowenstein, Newman, Reis & Axelrad
1025 Connecticut Avenue, N.W.
Washington, D.C. 20036

Counsel for Florida-Power & Light
Company

DATED: December 2, 1981
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