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UNITED STATES OF AMERICA l
'

NUCLEAR REGULATORY COMMISSIdg1 NOV 30 P2d6

BEFORE THE ATOMIC SAFETY AND LICENSING -BOARD 2ETARY
SER'!!CE

a*x n
m

IN THE MATTER OF )' ''

) Docket Nos. 50-329-OL
CONSUMER POWER COMPANY ) 50-330-OL
(Midland Plant, Units 1 ) 50-329-OM
and 2) ) 50-330-OM

CONSUMERS POWER'S RESPONSE TO
-INTERVENOR'S NOVEMBER 16, 1981 AND

NOVEMBER 17, 1981 REQUESTS FOR ADMISSIONS
OF THE GENUINENESS AND AUTHENTICITY OF DOCUMENTS

Consumers Power Company (" Consumers Power"), pur-

suant to 10 C.F.R. S2. 7 4 2 (b) , hereby objects to Intervenor

Barbara Stamiris' November 16, 1981 Request for Admission of

the Genuineness and Authenticity-of Documents (" November 16,

Request") and her November 17, 1981 Request of the NRC for

Admission of Genuineness and Authenticity of Documents

(" November 17 Request") .

I.
.

*

BACKGROUND

These requests are Ms. Stamiris' fourth and fifth

discovery motions since September, 1981. 1! The November 16

Request asserts that five documents contradict the testimony

of Consumers Power witnesses Gilbert Keeley and Stephen

-

-1/ Ms. Stamiris has made discovery requests on September
28, 1981, October 23, 1981, and November 11, 1981.
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! It demands that Consumers Power admit that (1) theHowell.

five documents are genuine and (2) that these documents demon-

strate that the " application of the surcharge was begun

prior to. January 26, 1979." All of the documents were

available to Ms. Stamiris well before the start of the

hearings in July 1981. 3/

The November 16 Request goes on to " promise" that

this will be the last " admission" request made by Ms. Stamiris.

After the November 16 Request "she will consider it her

burden to attempt to reopen this portion of the proceedings"

if she wishes to enter anymore evidence.

Despite this promise on November 17, 1981, Ms.

Stamiris filed a request on the NRC to admit the authenticity

of its October, 1981 inspection report of Midland.

4

-2/ These documents are: (1) Table 21A-2 from Consumers
Power Response to NRC 10 CFR 550.54 (f) Question 21
which states that the actual decision to use the ,

preload option was made on December 15, 1978 (Attach-
ment to the November- 16 Request) ; (2) Table 21B-1 from
the same Consumers Power Response to Question 21, which
was an estimate of the schedule for plant construction
using the preload option (Attachment B to the November
16 Request) ; (3) a graph (Figure 49) recording "the
average surcharge in pounds / square feet" (Attachment C

'

to the November 16 Request); (4) an outline of the
,,

grade levels of the preload plan at the diesel genera-
tor building as of February 15, 1979 (Attachment D of
the November 16 Rcquest); and (5) a graph of "the
Average Diesel Generator Building Pedestal Settlement"
which contains a dotted line at " November 1978", noted,

as "the Surcharge Line" (Attachment E of the November
16 Request) .

.

-3/ In fact Ms. Stamiris introduced part of Consumers
Power's Response to Question 21 at the hearings
(Stamiris Exhibit 17). It was her decision not to
introduce the Tables (Attachments A and B) at that
time.
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Evidentiary hearings were held in July, August,

and October, 1981. In these hearings the NRC Staff, Inter-

venors and Consumers Power completed their presentations on

all quality assurance aspects of the " Order Modifying
Construction Permits," dated December 6, 1979, all managerial

attitude issues raised in Ms. Stamiris' contentions 1(a),

1(b) and 3 and the examples outlined in her Answers to

Interrogatories filed April 20, 1981.

During these hearings the following evidence was

adduced. Both the NRC Staff and Consumers Power witnesses

agreed that the preload option was considered by Consumers
Power in November, 1978. A[ Part of this consideration in-

volved the preparation of the area to be surcharged so that

if the preload option was chosen the surcharge could pro-
ceed. -5/ The preparation for the surcharge consisted of the

installation of piezometers and other instruments for

-4/ Kane, NRC Staff prepared tdstimony in response to
Stamiris Contention No. 2 at p. 21, following Tr. 2530;
Keeley, prepared testimony at pp. 9-10, following Tr.
1163.

5/ Stamiris Exhibit 13, a letter from Bechtel to Consumers
Power dated November 1, 1978 noted:

Recognizing that there will be some interval
between obtaining the consultants' recommendation
and embarking on whatever plan is ultimately
approved,...we outlined our plan for... preparation
for the possible surcharging of the building
area."

The letter goes on to describe the preparations as
installation of instruments for monitoring settlement
and the placement of a layer of sand in the building
for frost protection.
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monitoring the building settlement and the placement of a

two to three foot layer of sand in and around the building

for frost protection. 5/ The NRC Staff was kept fully
informed of these preparation activities..7/-

The actual decision to use the surcharge _was made-

in December, 1978. 8/ The NRC Staff was formally ~ informed of

the decision on January 5, 1979.
/9

The sequence of loading for the surcharge was

described by the consultants in November, 1978. --10/ The

initial 10 feet of fill was to be placed in and around the

building; readings of.the instruments should be taken for

two weeks; another 10 to 20 feet of fill should then be

placed. 11/ This sequence, begun on January 26, 1979, was

6/ Keeley prepared testiony pp. 8-10, following Tr. 1163;
Howell, Tr. 2885-2892; Stamiris Exhibit 1.(November 2,
1978 meeting noting need for frost protection layer and
instrument monitoring); Stamiris Exhibit 7 December 4,
1978 meeting with NRC noting surcharge preparation
activities); Stamiris Exhibit 10 (October 18, .1979
meeting re instrument placement and frost protection
layer); Stamiris Exhibit 13 (Bechtel letter outlining
surcharge preparation dated November, 1978.).

7/ Stamiris Exhibit 7 (notes from December 4, 1978 meeting
with NRC Staff, Consumers Power, Bechtel and Bechtel
consultants) at 4.

8/ Keeley, Tr. 1243.

; ~9/ Howell, prepared testimony Attachment 6, following Tr.
2802 (January 5, 1979 letter to NRC) (letter also
describes surcharge preparation activities including
the placement of the frost protection).

~~10/ Stamiris Exhibit 16 at p. 5 (November 1978 consultant
meeting).

11/ Id.

s

l
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followed. 12/
-

At the hearing Ms. Stamiris attempted to make Mr.

Howell adm't that Consumers Power actually started its

"preload remediation [ sic] plan" when'it began the preload

preparations in October and November, 1978. 13/ r. HowellM

refused to admit-this:

-A. The answer to that questio'n is no. I think
,

we're dancing around something that I believe
was covered in Mr. Keeley's testimony, that
if I remember correctly that there were some
' actions taken to move forward on moving and
acquiring instrumentation before the. final
decision was made of.preload or not preload,
and to me'that action is not an improper or
an inconsistent one with good management.

It is a prudent thing to do, pe. taps, to .s,
have some contingency plans.or'to proceed ^ '-

-

down the two paths in parallel until further ' ' ,
information is gathered, if that.'s what 4 ",- M
you're getting at. That's my posit ^ ton. . 9<; .,-r

f''Q. Do you believe that -- would you agreb'with , ,

my characterization, then, that the preload /f.plan had been adopted for all practical pur- '

poses sometime in October with the qualifica- ' '

--
' 'tions that you just gave?

'

'

'

A. No, I wou_ld not. I think I just said why. 14/
.y' -

On Oc,tober 4,. 1981, the Atomic Safety and Licensing

Board, in its Memorandum (Concerning Telephone Conference
-

, .

Call Sep'tember 25, 19813nd Applicant's Motion for Partial e
,:-. - r

Decision) c[osed the record and granted permission to all /

- ,

, .

12/ Keeley prepared testimony at pp. 8-10, following Tr.,
'

1163. ~ '
,

' '

~
. ,

13/ Stamirfs Tr. 2885. -- C ,' '
,_,

14/ How(I4, Tr. 2885-86 '

,_~ ,
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parties to file proposed findings of' fact and conclusions of

law on these issues. For the reasons set forth below

Consumers Power-objects to Ms. Stamiris' requests in their

entirety.

II.

DISCUSSION

A. The documents in November 16 Request are cumula-
tive and do not contradict any evidence already
in the record.

The requests for admission in Stamiris' November

16 Request are cumulative and do not contradict any evidence

in the record. The record, as noted, contains all the

relevant information concerning the preload preparations. 15/

The only purpose of the motion is to demonstrate, through

,
use of the " surcharge" labels in Attachment-C and E, that

,' the preload started before January, 1979. This is also',

" cumulative." Ms. Stamiris attempted this' exact-admission --,.

a
'

also based on the preload preparations -- at the hearings in-
c<.

August, 1981. Through Stephen Howell, Consumers Power made
'

its position clear that at the time of the preparations

/
/

~~15/ Attachment A states Consumers Power made the decision
y to use the preload option cn December 15, 1978, this

agrees with Mr. Keeley's testimony. Attachments C and-

, E show that the instruments placed in October, 1978
' ,/

- 'were monitoring the effect of the sand placed as frost_

protection. However, by definition of the consultants,
"

[ the preload application did not begin until fill

[ t totalling 10 feet was begun to be placed. Both graphs
-

. in Attachments C and E show the increase in fill

'/', beginning in late January, 1979. Attachment B is an#/
I estimate of the preload schedule effect and Attachment

7 D is a plan of the diesel generator building grade
-levels as of February, 1979. It is unclear how either-y, / - ., -

of these documents are relevant.
'

J"
y _

, . ' '
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Consumers Power was not starting the surcharge. Indeed,

all the documents in evidence discussing the preload prepara-

tions and all the testimony concerning them make it clear

that the instrumentation and fill placements in November,

1978 were not the start of the preload but merely pre-

paratory. - /16

The documeats which are the subject of the November
,

16 Request merely reflect that Consumers Power continmslly

monitored the frost layer load placed on the diesel generator

building in November, 1978. When the loading sequence of

'

the surcharge actually began in January, that frost protection

layer became part of the preload: the surcharge preparations
%

were incorporated into the surcharge program.

None of this contradicts the evidence already in

the record. The answer given by Mr. Howell to Ms. Stamiris

on August 4, 1981 remains unchanged. The preload program

was not " adopted" or " started" in October or November, 1978,

"with. qualification $." It commenced, when Mr. Keeley stated

it commenced, on January 26, 1979, when the loading sequence

..
to 10 feet of fill began.

_

B. Both the November 16 and November 17 Requests
are untimely and improper.

- As noted in all of Consumers Power's previous

responses to Ms. Sbamiris' discovery motions, discovery in

this proceeding has been long over. There is an explicit

16,/ See, supra, footnote 6, page 4.
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Protective Order forbidding any further discovery. As such

both Requests are untimely and must be denied.

Further, the Requests are an improper use-of

discovery. Ms. Stamiris intends to-use these documents'in

her findings of fact. Section 2.754 (c) of the'NRC Regula- [

tions states that findings of fact are confined to that ,

which has already been_" presented on the record." The

record in this case, for the issues involved.in the initial

: findings of fact, is closed. Admitting the authenticity of

'

the documents does not include them in the record. 10 CFR

Part 2, Appendix A,- V(e) (1) . Therefore, they could not be
4

used in the finding of fact.

[ C. Ms. Stamiris has not made the proper showing to
reopen the record.

.

In her November 16 Request, Ms. Stamiris " promises"
.

that she won't make another request if this one is granted. 11[
,

She claimed that in the future, were she to make another

request, she would make it-her " burden" to reopen the record.

This misstates the law: it is her burden now to reopen the

record. To do so she must v.ake a showing that there is

|-
"significant new evidence not included in the record, that

! naterially affects [or could affect] the decision." Pacific

Gas and Electric Co. (Diablo Canyon Nuclear Power Plant, Units

1 and 2), CLI-81-5, 13 NRC 361, 362-63 (1981).
t

4

, . --17/ .Of course, the very next day, without any showing of
~ relevancy and without any motion to reopen the record,

Ms. Stamiris made another request.

-8-
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The documents.in-the November.16 Request are

hardly "new evidence." They were available long before the

hearings began. More fundamentally,.even if they were ad-

mitted they would not and could not materially affect the
T

decision. Consumers Power never concealed, from anyone,

that in November, 1978 two to three feet of fill was placed

in the diesel generator building. Nor did it hide the fact

that this preparatory fill became part of the preload when

the preload began in January, 1979. That sometime after the ,

preload began, on some charts, the preload preparations are

labeled as " surcharge" activities does not mean that Con-

sumers Power hastily and irrevocably opted to use the

i preload in November, 1978.

The document of the November 17 Request -- the

October 1981 NRC Inspection Report -- does qualify as "new

evidence". However, Ms. Stamiris has not even attempted to

articulate its relevancy. Indeed, it would be difficult to

articulate any. It reports on a routine inspection of,

i electrical installation activities at the Midland Plant.

This in no way relates to the subjects of this hearing ---

soils placement, quality assurance and managerial attitude.,

III.

CONCLUSION

Ms. Stariris' November 16 and November 17 Requests

for Admission of the Genuiness and Authenticity of Docu-

t

# -9-
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ments must be denied for the above reasons.

Respectfully submitted,

,
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ccht
BlopmoAnne G.

ISHAM, LINCOLN & BEALE
Suite 4200
One First National Plaza
Chicago, Illinois 60603
(312) 558-7500

.
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'P"TED STATES OF AMERICA USNRC

' W REGULATORY COMMISSI8f NOV 30 'P2:26
Before Lomic Safety and Licensing Board

'' SECRETARY
l 'J CRV!CC

)
In the Matter of ) Docket Nos. 50-329-OL.

) '50-330-OL
CONSUMERS POWER COMPANY ) '50-329-OM

) 50-330-OM
.(Midland Plant, Units 1 and 2 )

)

CERTIFICATE OF SERVICE

I, JoAnne G. Bloom, hereby certify that a copy

of Consumers Power's Response to Intervenor's November 16,

1981 and November 17, 1981 Requests for admissions of the

Genuiness and Authenticity of Documents was served upon all

persons shown in the attached service list by deposit in

the United States mail, first class, excluding where

marked by an asterisk, in which case service was by

Federal Express, this twenty fourth day of November, 1981.

O
Le-A 7/ rrw.

/ /J6 Anne G. lo~oih
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SERVICE LIST

Frank J. Kelley,.Esq. Steve Gadler, Esq.
Attorney General of the 2120 Carter Avenue

State of Michigan St. Paul, Minnesota 55108
Carole Steinberg, Esq.
Assistant Attorney General Atomic Safety & Licensing
Environmental Protection Div. Appeal Panel
720 Law Building U.S. Nuclear Regulatory Comm.-
Lansing, Michigan 48913 Washington, D.C. 20555

Myron M. Cherry, Esq. Mr. C. R. Stephens
One IBM Plaza Chief, Docketing & Services
Suite 4501 0,S. Nuclear Regulatory Comm.
Chicago, Illinois 60611 Office of the Secretary

Washington, D.C. 20555
Mr. Wendell H. Marshall
RFD 10 Ms. Mary Sinclair
Midland,-Michigan 48640 5711 Summerset Street

Midland, Michigan _48640
+ Charles Bechhoefer, Esq.
Atomic Safety & Licensing M William D. Paton, Esq.

Board Panel Counsel for the NRC Staff
U.S. Nuclear Regulatory Comm. U.S. Nuclear Regulatory Comm.
Washington, D.C. 20555 Washington, D.C. 20555

* Dr. Frederick P. Cowan Atomic Safety & Licensing
6152 N. Verde Trail Board Panel,

Apt. B-125 U.S. Nuclear Regulatory Comm.
Boca Raton, Florida 33433 Washington, D.C. 20555

Admin. Judge Ralph S. Decker SFBarbara Stamiris
Route No. 4, Box 190D 5795 North River Road
Cambridge, Maryland 21613 Route 3

Freeland, Michigan 48623
Carroll E. Mahaney-
Babcock & Wilcox + Jerry Harbour
P.O. Box 1260 Atomic Safety & Licensing
Lynchburg, Virginia 24505 Board Panel

U.S. Nuclear Regulatory Comm.
James E. Brunner, Esq. Washington, D.C. 20555
Consumers Power Company
212 West Michigan Avenue
Jackson, Michigan 49201


