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Pacific Gas and Electric Company ("PGandE"I ' (,-'

-

,

'e .g.- /
,, .

opposes Joint Intervenors' motion to compel PGandE to- p
'

4 -.

I,' ;
& i.

respond to certain interrogatories on the ground that Jcint Y N.,

- ,( ,A~
_

Intervenors have failed to provide any basis in law or fact t
,7,

warranting the intervention of this Licensing Board.
\ w

INTERROGATORY 42(c), (e), (f) - e
wW

Joint Intervenors argue that PGandE's response to
'''

interrogatory 42 was insufficient because it failed,

according to Joint Intervenors., directly to address subpa'rts

(c), (e) , and (f). At the time that PGandE responded to the
.

interrogatories (Octobe'r 26, 1981), PGandE did not (and

st.ill does not) have in its possession more. detailed

information than that which it provided.in its answer. The
'

t

tests and analyses referred to in the~ interrogatory wer,e'
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conducted by a firm which has since gone out of business and

the information is no longer available. An interrogated

party is required only to provide information in its

possession. Pennsylvania Power and Light Company

(Susquehanna Steam Electric Station, Units 1 and 2),
-

ALAB-613, CCH Nuc Reg. Rptr. 1 30,529 at 29,589 (1980).

Therefore,"PGandE is under no obligation to provide this

infort:ation and Joint Intervenors' motion as to thisc
s . s

3. interrogatory should be denied.1
' s, .;- t

,

s
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-PGandE is advised, however, that Westinghouse may
',

'

i sn

haveinfbrmationontestsandanalysesdoneregarding'j ' 3 '
<

t. c is
,

spressur'iser heaters similar to those at Diablo Canyon..
.

' ' ,

,

,
Westinghouse'was_ unable to provide this information as

, . Y'

',
- ' quick 3v as Join,t.Intervenors required in order to respond to..

1: the mcogatories. PGandE will provide a supplemental
,

w
answer-to1 interrogatory 42 as soon as it receives the

p '
,

informatio,n,from Westinghouse.i

s s
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E INTERROGATORY 61
L )"

, , g .

' '\ .hj Interrogatory 61 requested a wide range of,

, , ,s Y
,b [ information concerning the EPRI valve performance testing
i

(_ program. PGandE responded to this interrogatory with an>

'

- \x
i 'o - objection that the information requested is irrelevant: the'

,
. .EPRI valve performance testing program is well outside the
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scope of contention 12, the only contention to which this

intarrogatory could even conceivably relate. 1/

Contention 12 (quoted at page 4 of Joint

Intervenors' Motion to Compel) relates to the classification

of relief valves, block valves, and the instruments and

~1/ Joint Intervenors' initial argument for compelling
answers to these interrogatories focuses on 10 C.F.R.
S 2.740(f), which provides that

[f] ailure to answer or respond
shall not be excused on the ground
that the discovery sought is
objectionable unless a person or a
party failing to answer or respond
has applied for a protective
order . [ Emphasis added.]. . .

.

Joint Intervenors argue that since PGandE has not
obtained a protective order, it must be compelled to-

answer the interrogatories. Joint Intervenors'
argument misconstrues section 2.740(f) and, therefore,
is erroneous.

PGandE bas responded to the interrogatories at issue.
It respended by objecting to the interrogatories and
stating reasons for the objections, as provided in
10 C.F.R S 2.740b. A review of section 2.740 (f) in
conjunction with section. 2.740b establishes that the
term " respond" in section 2.740(f) encompasses
objections, such that a failure to respond refers to a
situation in which the interrogated party neither
answers nor objects to the interrogatory. The effect
of the quoted portion of section 2.740 (f) , then, is to
~ impose a waivet of all objections as a matter of law if
the interrogated party fails timely to answer or~
otherwise respond (object). Such is not the case here.
PGandE objected to the interrogatories on a timely-

basis. It therefore was under no obligation to obtain
a protective order. In order to prevail on their
motion to compel, Joint Intervenors must demonstrate on
the merits'of each' interrogatory to which PGandE has
objected that the interrogatory is proper, relevant,
and should be answered.
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controls for these valves. This contention does not even

allude to the EPRI test program, much less place that test

program in issue. To buttress their argument, Joint

Intervenora point to language in the contention to the

effect that the valves should be " required to meet all

safety-grade design criteria" as justifying an inquiry into

the EPRI testing. This language, however, raises only the

question of whether the valves should be classified as

safety-grade, that is, whether they meet safety-grade dasign

criteria.

The EPRI test program relates to performance

testing of safety valves and relief valves only. The

classification cf valves relates not to valve performance

under a particular set of test contitions but to the

compliance of such valves with specific defined safety-grade

design criteria. The language of contention 12 makes clear

that it is concerned only with design criteria, not

performance testing.

Indeed, the issue of relief valve testing has been

litigated as contention 24 in the low power test proceedings.

Contention 24 provides as follows:

Reactor coolant cystem relief and safety
valves form part of the reactor coolant

' system pressure boundary. Appropriate
qualification testing has not been done
to verify the capabilities of these
valves to function during normal,
transient and accident conditions.
In the absence of such testing and
verification, compliance with GDC 1, 14,

,
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15 and 30 cannot be found and public
health and safety are enCangered.
[ Joint Intervenors' Statement of
Contentions dated December 3, 1980,
at 10.]

In the low power proceeding, Joint Intervenors also

submitted contention 12, thereby demonstrating that Joint

Intervenors themselves regard classification (contention 12)
,

and testing (contention 24) as two separate and distinct

issues.

In their Motion to Compel, Joint Intervenors argue

that the EPRI test program is the "only source" of

information on "whether the valves at Diablo Canyon meet

safety-grade or any other design criteria." At 4-5;

emphasis in original. This assertion is completely without
.

merit. As shown during the low power proceedings and as

stated above, the EPRI program concerns performance testing
'

to verify proper operation of safety and relief valves only.

Whether or not these valve.= are required to meet safety-

grade design criteria is not witain the scope of the EPRI:

!
program, and, of course, the test results will not provide

any information for determining the necessity for compliance

with safety-grade design criteria.

Joint Intervenors' effort to litigate the EPRI
.

test program in the guise of contention 12 is nothing more

than an effort indirectly to inject into these proceedings

contention 24, which has not been admitted for litigation.

Joint-Intervenors have provided no basis for expanding the
.
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language of contention 12 beyond its plain meaning to

include matters encompassed by a separate contention. Their

motion to compel as to interrogatory 61 must be denied.

INTERROGATORY 62 (s) (1)

Joint Intervenors have failed to advance a single

reason why PGandE's objection to this interrogatory should

not be sustained. Rather, Joint Intervenors merely assert

the non sequitor that because PGandE has objected to the

interrogatory, for some unexplained reason such objection.

suggests that PGandE "has completely failed to calculate the

types and quantities of such vital equipment as protective

clothing, respiratory equipment, communications equipment,

etc., which would be needed and/or available in the event of

an emergency." Motion to Compel at 5-6. Joint Intervenors

ignore the fundamental flaws in their interrogatory.

Stated simply, this interrogatory is impossible to

answer because it is overbroad, seeks irrelevant

information and seeks information which PGandE does not

have. As reported in PGandE's response to interrogatory

62(b), not less than 20 major entities participated in the

August 19 exercise. PGandE has no obligation to determine

"the types and quantities of emergency' response

'

equipment . assumed or deemed to be available" to those. .

entities during the exercise. Lack of knowledge is always"

an adequate response" to an interrogatory. Susquehanna,
.

supra, at 29,589.

-6-
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Further, the range of-information sought has no

reasonable limit or definition. Does " medical equipment" i

include. stethoscopes, thermometers, bandages, first aid

kits? Does " emergency response equipment" include pencils

and note papers? Does a long sleeved shirt qualify as

" protective clothing?" While the number of helicopters

utilized in the exercise may be possible to ascertain, what

" signs" and " placards" do Joint Intervenors have in mind?

Does " communications equipment" include telephones, radios,

and TV sets which may have been available to the some 53,000

non-PGandE persons assumed to have been evacuated and or

sheltered during the course of the exercise?

Joint Intervenors have failed to limit their
.

inquiry to relevant information within the knowledge of

PGandE and have failed to describe with any degree of

particularity what it is they seek by way of this

interrogatory. For this reason, the interrogatory need not

be answered.
.,
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For all the reasons stated herein, PGandE urges

that Joint Intervenors' motion to compel answers to the

subject interrogatories must be denied.
.

Respectfully submitted,

MALCOLM H. FURBUSH
PHILIP A. CRANE, JR.
DOUGLAS A. OGLESBY .

F. RONALD LAUPHEIMER
Pacific Gas and Electric Company
P. O. Box 7442

,
San Francisco, California 94120
(415) 781-4211

ARTHUR C. GEHR
Snell & Wilmer
3100 Valley Bank Center
Phoenix, Arizona 85073
(602) 257-7211

BRUCE NORTON'

Norton, Burke, Berry & French
3216 North Third Street
Suite 300
Phoenix, Arizona 85012
(602) 264-0033

Attorneys for
Pacific Gas and Electric Company

'
-

3 D - !
/By ~

DOUGLAg A. OGLESK

Dated: November 23, 1981

.
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by U. S. mail, first class, except as otherwise noted.

Judge John F. Wolf Mr. Frederick Eissler
Chairman Scenic Shoreline Preservation
Atomic Safety and Licensing Board Conference, Inc.
U. S. Nuclear Regulatory Commission 4623 More Mesa Drive
Washington, D.C. 20555 Santa Barbara, California 93105

Judge Glenn O. Bright Mrs. Sandra A. Silver
Atomic Safety and Licensing Board 1760 Alisal Street
U. S. Nuclear Regulatory Commission San Luis Obispo, California 93401
Washington, D.C. 20555

Mr. Gordon Silver
Judge Jerry R. Kline 1760 Alisal Street
Atomic Safety and Licensing Board San Luis Obispo, California 93401
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

~

John Phillips, Esq.
Joel Reynolds, Esq.

Mrs. Elizabeth Apfelberg Center for Law in the Public Interest
c/o Nancy Culver 10203 Santa Monica Drive
192 Luneta Drive Los Angeles, California 90067
San Luis Obispo, California 93401

David S. Fleischaker, Esq.
Janice E. Kerr, Esq. P. O. Box 1178
Public Utilities Commission Oklahoma City, Oklahoma 73102
of the State of California
5246 State Building Arthur C. Gehr, Esq.
350 McAllister Street Snell & Wilmer
San Francisco, Cal-ifornia 94102 3100 Valley Bank Center

Phoenix, Arizona 85073
Mrs. Raye Fleming
1920 Mattie Road Bruce Norton, Esq.
Shell Beach, California 93449 Norton, Burke, Berry & French

3216 North Third Street
Suite 300
Phoenix, Arizona 85012
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Chairman Byron S. Georgiou, Esq.
Atomic Safety and Licensing Legal Affairs Secretary

Board Panel Governor's Office
U. S. Nuclear Regulatory Commission State Capitol
Washington, D.C. 20555 Sacraic. ento , California 95814

Chairman
Atomic Safety and Licensing

Appeal Panel
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

Secretary * (2)
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

Attn.: Docketing and Service Section

William J. Olmstead',' Esq.
Charles Barth, Esq.
Edward G. Ketchen, Esq.
Lucinda Low Swartz, Esq.
Office of Executive Legal Director

'BETH 042
U. S. Nuclear Regulatory Commission
Washington, D.C. 20555

Mr. Richard B. Hubbard
MHB Technical Associates
1723 Hamilton Avenue, Suite K
San Jose, California 95125

Mr. Carl Neiberger
Telegram Tribune
P. O. Box 112
San Luis Obispo, California 93402

Herbert H. Brown, Esq.
Lawrence Coe Lanpher, Esq.
Christopher B. Hanback, Esq.
Kirkpatrick, Lockhart, Hill,.

Christopher & Phillips
1900 M Street, N.W.
Washington, D.C. 20036

.- n u /t .

Doupl'as A. Oglesb
/ Attorney for

Pacific Gas and Electri. Company
|

Dated: November 23, 1981
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