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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

)
In the Matter of )

)
COMMONWEALTH EDISON COMPANY ) Docket Nos. 50-454-OL

) 50-455-OL
(Byron Nuclear Power Station, )
Units 1 and 2 )

)

EDISON'S
OPPOSITION TO THE LEAGUE'S PETITION

FOR RECONSIDERATION

INTRODUCTION

On October 27, 1981, the Licensing Board entered an

order dismissing the Rockford League of Women Voters (the

" League") from this proceeding because "the League and its

counsel have deliberately and willfully refused to comply with

this Board's Order of August 18, 1981, and have not answered

interrogatories or furnished ordered discovery for a long period

of time" (Order, p. 9). This Order was entered in response to a

" Motion of Commonwealth Edison Company for Sanctions" filed by
:

Commonwealth Edison Company (" Edison or " Applicant" herein) on

October 2, 1981,'after the League, by its counsel, refused to

respond to written interrogatories served by Edison on the

League on July 8, 1981. The League has now petitioned the

Licensing Board to reconsider its dismissal of the League.

Even in that-Petition, the League asserts a right to continue
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to defy the Board's Order of August 18, 1981. The League

insists that this Board enforce unspecified discovery pending

in a proceeding before the Illinois Commerce Commission ' ("ICC")

as a precondition to this Board's performance of its duty and

exercise of its authority under 10 CFR S2.718(e) to "fr]egulate

the course of the hearing and the conduct of the participants."-1/

The League's untenable position is argued in a Petition consisting

largely of complete fabrications.

The League's Petition raises three arguments: 1) The

League now asserts, for the first time, that a discovery request

served by the League months before discovery was opened, to which

valid objections were filed, and which has been ignored by the

League for 19 months, somehow excuses its defiarca of the Board's

authority to enforce timely and proper discovery. 2) The League

claims that alleged agreements between The League and Edison

not only excuse its past defiance of the Board, but also give

rise to a right of the League to participate in this proceeding

without responding to discovery and without complying with law-

ful and correct orders of this Board. 3) Finally, even as the

League continues to assert its immunity in this proceeding from

the Licensing Board's authority, the League argues the sanctions

imposed were unduly harsh. The League's Petition is disingenuous,

and its arguments are frivolous. The real issue, as identified

-1/ The League first sought to enforce the Illinois Commerce
Commission (ICC) discovery before the ICC only after its
counsel learned of this Board's dismissal order. Edison
opposed this attempt in part because of the unreasonableness
of tha League's discovery requests in the ICC proceeding.
On November 17, 1981, the Hearing Examiner in the ICC case
suspended all discovery and evidentiary hearings.

-R-



.

by the Board, is the League's pattern of behavior which impedes
,

the proceedings and impairs the integrity of the Board's orders.

The Board acted entirely correctly in dismissing the League from

this proceeding, and therefore, the League's request to be re-

installed as a party should be denied. To reinstate the League

as a party now would be contrary to the Commission's recent

policy statement and established NRC and judicial precedent

and would countenance an unacceptable pattern of behavior which

began over two years ago, and which has as its sole purpose

delay of the hearing in this docket.

DISCUSSION

A. Events Prior to August 18, 1981

The League points out correctly, at page 3 of its

Petition, that events pertinent to the Board's order dismissing

the League occurred prior to August, 1981. Indeed, the League's

tactics of delay began shortly after the special prehearing

conference pursuant to 10 CFR 52.751a, which was held in Rockford,

Illinois, August 21 and 22, 1979. At that prehearing conference,

the Presiding Officer ordered Edison, the NRC staff, and the

League to nteet for the purpose of attempting to negotiate a

mutually acceptable statement of contentions. The Presiding

Officer requested that the parties provide the Board, by

October 15, 1979, with a report with a f' *1. statement of

contentions and issues (Tr. p. 114). .nt to that direction,

a meeting was scheduled on September 2 ,9 in the offices

of Myron Cherry, Esq., in Chicago, Illinois, the attorney who

has since filed a notice of appearance in this proceeding on

-3-

.,_ ___ _ _ _ _ . _ _ ._ _ . _ _ . , _, _ .



.

behalf of the League.
,

Mr. Cherry opened the September 26, 1979 meeting by

announcing to the attendees that he had been retained by the

League only to represent it in negotiations on contentions.

He said that if the League later retained him to represent it

generally in this proceeding, his tactics would be to delay the

proceeding for the sake of delay so as to raise significantly the

cost of the Station. Mr. Cherry stated that the cost overruns

and uncertainty which resulted from such tactics would serve to

discourage Edison and other utilities from planning to install

nuclear capacity in the future (Exhibits 1, 2, 3 and 4 hereto).~2/
Every action taken by Mr. Cherry on behalf of the League since

the September 26, 1979 meeting appears to have been consistent

with that stated intention.

At the September 26, 1979 meeting with the League,

Staff and Applicant discussed with Mr. Cherry, in detail, their

respective positions on the League's contentions. Pursuant to

Mr. Cherry'u request, Applicant and the Staff subsequently reduced

their position to writing (Exhibits 9 and 10 hereto) . The

League promised to provide a revised statement of proposed

2/ The attendees at that meeting were Myron Cherry, Esq.,
Betty Johnson and Carol Weis of the League; Richard
Goddard, NRC Staff Counsel and Calvin Moon, Byron Project
Manager for the NRC Staff; Paul Murphy, Esq. and Alan
Bielawski, Esq. of Isham, Lincoln & Beale and Leslie Bowen
and Charles McDonough of Edison. We have enclosed with this
pleading a group of Exhibits, with a cover sheet describing
briefly each Exhibit. Exhibits 1, 2, 3, and 4 hereto are
affidavits of Mr. Murphy, Mr. Bielawski, Ms. Bowen and Mr.
McDonough, respectively, which, in part, summarize relevant
portions of the September 26, 1979 meeting.

-4-
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contentions by November 2, 1979 in order that negotiations could.

be completed by November 27, 1979. The League failed to deliver

on this promise.

Indeed, as reflected in letters to the Board reporting

on contention negotiations, the League repeatedly represented

that Mr. Cherry would shortly file an appearance on behalf of

the League, and would respond in writing to the proposals of

Applicant and the NRC on contentions (Exhibits 11, 12 and 13,

hereto). This pattern of promise followed by missed deadlines

did not end until February 21, 1980, when the Board, in response

to a motion by Applicant, ordered all interested parties to file

briefs on the League contentions (Exhibits 14 and 15) . On the

next day, Mr. Cherry filed his appearance on behalf of the

League, and immediately requested an extension of time to March

10, 1981 to file Revised Contentions (Exhibits 16 and 17).

Consequently, instead of being presented with a stipulation on

issues on October 15, 1979 pursuant to its request (Tr. p. 114),

the Board was presented five months later with 146 contentions

upon which the parties had reached no agreement.

1. The League's Interrogatories of March 12, 1980

Two days after the League filed its 146 revised

contentions, the League filed the discovery requests referred to

at pages 3 through 8 of its Petition for Reconsideration. The

League's interrogatories were filed prior to the time at which

discovery is opened under the Commissions Rules of Practice

(See 10 CFR S2.740 (b) (1)) . The stated purpose of the League's

interrogatories was to attempt to use the information requested

to establish that the League's revised contentions did in fact

;

-5-
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constitute issues which the Board should admit in controversy
'

(See Exhibits 1 and 6 attached to the League's Petition). This

is manifestly not an appropriate use of discovery under the

Commissions Rules.~3/

Both the Applicant and the Staff objected to the

League's interrogatories, not because they.were in some vague

sense " premature" as stated by the League, at page 3 of its

Petition, but because discovery had not yet been opened by

the Board.-4/ Indeed, as recognized by the Board, (prehearing

conference transcript at page 38), the Board did not have the

power to require discovery under the provisions of 10 CFR S2.740(b)

(1). Contrary to the impression which the League attempts to

create in its Petition, the League was in no way prejudiced by

the Board's failure to rule on the League's March 12, 1980

interrogatories. Had the Board ruled promptly, it would have

been required to sustain'the objections of Applicant and Staff.

Moreover, the League's own actions in this proceeding

3/ Section IV(a) of Appendix A to 10 CFR Part 2 reads:
once the key issues in controversy are identified in

. the special prehearing conference order (S 2.751a/(d)),
discovery may proceed and will be limited to those matters.
In no event should the parties be permitted to use discovery
procedures to conduct a " fishing expedition" or to delay
the proceeding.

4/ The League also argues at page 5, footnote 5, of its Petition,
that Edison reneged on a statement-that it was willing to
respond to informal discovery on contentions Edison
believed to be valid. This argument is disingenuous.
Edison never once suggested that it would respond to the
League's March 12, 1980 interrogatories. Edison never
responded to informal discovery by the League because
the League never asked for any, just as it never initiated
formal discovery after the Board did open discovery by
Order dated December 19, 1980.

-6-
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belie the League's alternative suggestion that it believed that'

its invalid interrogatories were somehow resurrected by the

Board's Order of December 19, 1980. The League made no effort

to obtain the information requested. Even when the Applicant

moved this Board to impose sanctions on the League for its

refusal to respond to Edison's interrogatories of July 8, 1981

and its refusal to comply with the Board's order of August 18, 1981,

the League limited its counter arguments to complaints regarding

discovery requests pending against Edison in a separate proceeding

before the Illinois Commerce Commission. The League made no

mention of the interrogatories which it filed on March 12, 1980.
'

The League simply attempts to obscure the real issue when it

points to its own inappropriate and long ignored interrogatories

to imply that the Board has treated the League more harshly
than it has treated Applicant.~5/ It appears that Mr. Cherry

hopes that by falsely accusing this Board of bias against himself,

otherwise intolerable conduct will be excused.

| 2. Applicants Interrogatories Of July 8, 1981

In contrast to the League's interrogatories, the

5/ The United States Supreme Court criticized the
use of very similar abandon and resurrect tactics by the
League's present counsel in prior NRC proceeding:

Indeed, administrative proceedings should not be a game
; or a forum to engage in unjustified obstructionism by
! making cryptic and obscure reference to matters that
l "ought to be" considered and then, after failing to do

more to bring the matter to agency's attention, seeking
! to have that agency determination vacated on the ground
i that the agency failed to consider matters " forcefully

presented."
|
| Vermont Yankee Nuclear Power Corp. v. Natural Resources

Defense Council, Inc., 435 U.S. 519, 553-54 (1978)

-7-
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interrogatories of Applicant were filed only after the Board
.

opened discovery on all issues. It is true that Applicant and

Staff moved for reconsideration of the Board's admission of some

(but not all) of the League's revised contentions, an event

which the League now interprets as a valid excuse for its failure

to file answers to Edison's interrogatories. However, pursuant

to the plain language of the 10 CFR S2.751a(d), the Board's special

prehearing conference order was binding on all parties "...unless

modified for good cause." The Board did not enter any order

modifying its order of December 19, 1980, opening discovery. The

League was, therefore, required to respond to all non-objectionable

discovery.

Indeed, as the League quite clearly demonstrated in

filing with the Appeal Board for a stay of the time for appealing
,

from this Board's Order dismissing the League, the League knows

full well that a motion for reconsideration does not stay the

effectiveness of the orders of NRC Licensing Boards. Moreover,
,

t

its counsel's feigned ignorance of the Commission's rules would

not have excused the League's failure to provide answers to

interrogatories with respect to the contentions as to which no

j party had sought reconsideration.
;

I Even if, as now asserted by the League, it believed
1

that Edison's Petition for Reconsideration stayed the effect of

; the Board's order opening discovery, the basis for that belief

(
i

t

!
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6/
was clearly extinguished on August 18, 1981. Had the League

,

then answered Edison's interrogatories, no sanctions would

have been appropriate, nor were any applied for. However, the

League has since persisted in its refusal to answer valid

interrogatories in the face of the Board's Order. The out-

rageous behavior of Mr. Cherry, acting on behalf of the League,

subsequent to the Board's order of August 18, 1981, was reason

enough for the League's subsequent dismissal as a party.

B. Events Subsequent to August 18, 1981

Between the time of Mr. Cherry's statement of September

26, 1979, to the effect that if retained by the League he

would delay the proceeding solely for the sake of delay, and

August 18, 1981, not a single deadline imposed by the Board on

on the rules of practice was met by the League.-7/ Although,

~6/ The League's belief, as of August 18, 1981, if such belief
in fact existed, that the " parties had agreed that
interrogatory answers would not be due until a reasonable
time after the contentions had been finally admitted..."
(League's Petition at p. 7) was clearly baseless. Not only
had Applicant requested answers to its July 8, 1981
interrogatories on July 27, 1981, within the 14 days provided
for in 10 CFR S2.740b, but on July 30, 1981 Applicant
promptly moved for an order to compel when answers were not
forthcoming.

i

| 7_/ As noted at pp 3-5 supra, alleged negotiations of
the terms of Mr. Cherry's representation of the League,

[ and Mr. Cherry's first request for additional time, delayed
the filing of the League's revised contentions by five
months. Mr. Cherry asked for two extensions of time, based
in each case on alleged personal or professional obligations,
within which to file the League's response to Edison's Motion

'

for Reconsideration of the Order admitting the League's
contentions (See Exhibits 18 and 19 hereto). The next date,

faced by the League was the July 27, 1981 date for responding'

to Edison's interrogatories of July 8, 1981, a date long since
passed, and an obligation the League has no intention of meeting.

-9-

|
.- , . .__ . - - , . - - . . -. -, . . - - - .



-

.

che pattern of delay was reasonably clear, up to that time, the*

League acted with at least some color of legitimacy. Since

August 18,' 1981, however, the League's conduct has been in

direct defiance of this Board's authority and the Commission's

Rules of Practice. And its subsequent efforts to justify its

conduct cannot reasonably be believed to have been made in good

faith.

On August 18, 1981, this Board entered an Order with

a clear and unambiguous directive to the League: ... responsive"

answers shall be filled to these and other interrogatories

promptly, and discovery shall be conducted expeditiously."

(Memorandum and Order of August 18, 1981, p. 14). The Board

also warned the League that its proffered excuses for non-

compliance with valid discovery requests were unacceptable. The

League's response to the Board's Order was to repeat the pattern

of delay which had characterized its prior participation.

The Board had instructed Applicant and the League

to consult regarding answers to the interrogatories. In spite

of the fact that the Board had specifically overruled all of

the League's objections to the interrogatories, and directed the

League to answer the interrogatories promptly, the League's

counsel has acted as if the Board's request that the parties

confer excuses compliance with the Order. The posture of this

proceeding as of August 18, 1981, was such that the only possible
l issues on which the parties were to confer-were: 1) the scope

of the information to be provided in the League's responses to

-10-
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Edison's interrogatories; and 2) the time within which the-

responses would be forthcoming. Nonetheless, League's counsel

failed or refused to give any indication of when the League

- would answer interrogatories for over a week, claiming that

counsel was reviewing the League's own contentions. In the

meantime, however, the League's counsel did find time to prepare

i

j and serve, on August 28, 1981, extensive discovery requests in

a proceeding involving Edison's Byron Station then pending before

j the ICC (Exhibit 20). Then, and only then, did the League's

counsel finally agree to Edison's NRC interrogatories (See

Exhibits 9 and 10 to the League's Petition and Exhibit A to the

i Board's Memorandum and Order of October 27, 1981 dismissing the

League.). A meeting was set up for September 10, 1981 to discuss
.

,

both the ICC and NRC discovery.i

At the September 10, 1981 meeting on discovery,

Mr. Cherry, on behalf of the League, asked Mr. Murphy, on

behalf of Edison, to agree to await receipt of answers to Edison's

July 8, 1981 NRC interrogatories until after Edison had responded
!

to the League's August- 28, 1981 ICC discovery requests. This

proposal was flatly rejected in the presence of six other

persons (Exhibits 1, 2, 3, 5, 6, 7 and 8). And rather than

refuse to provide answers to Edison's NRC interrogatories, a

refusal which would have permitted Edison to immediately seek '
>

a ruling from the Board, Mr. Cherry stated he would provide
,'

1

-11-
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' -8/
responses, but put off specifying a date. Finally, on

September 15, 1981, Mr. Cherry agreed to respond to Edison's

NRC interrogatories not later than October 1, 1981. This

agreement, as was the case of every other agreement of the

parties, was promptly reduced to writing in the form of a letter

dated October 16, 1981 from Mr. Murphy to !r. Cherry (See Exhibit

B to the Board's Memorandum and Order of October 27, 1981).

In short, the major argument advanced by the League's

counsel for its refusal to abide by this Board's orders is a

complete fabrication. This fact should be abundantly clear to

the Board even without reviewing Exhibits 1, 2, 3,5,6,7 and

8 hereto. The League has attached a total of 25 Exhibits to

Petition for Reconsideration. These Exhibits demonstrate clearly

two facts. First, counsel for the League and counsel for Edison

exchanged correspondence documenting virtually every conversation

of substance between them, and very carefully reduced to writing

every agreement reached. Second, the voluminous packet of

Exhibits filed by the League, including numerous letters regarding

conversations and agreements between counsel, is devoid of any

hint that the so called "overall" or " common discovery approach"

(League Petition p. 14), advanced by the League as the linchpin of

the parties discussions, ever existed.

As Edison pointed out in its response to the League's

motion for sanctions against Edison, the very letters pointed to

8/ Subsequent events discussed herein suggest that, in fact,
the League never intended to respond to Edison's NRC
discovery, as indeed it has not.

-12-
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by the League's counsel as showing an "overall" argument on-

discovery, are in fact inconsistent therewith (Exhibits 13 and

14 to the League's Petition for Reconsideration). A very

substantial portion of the ICC discovery directed at Edison was

to be provided to the League on a schedule that was completely _

inconsistent with the claim that the League expected the

information to assist in responding to Edison's NRC interrogatories

by October 1, 1981. Indeed, it would have been sheer folly for

Edison to have agreed with the League to enter into some sort of

comprehensive agreement on discovery pending in two distinct

forums in view of Mr. Cherry's stated intent to delay the Byron

Operating License hearings as long as possible. Such an agree-

ment, if honored by the Board, would make impossible the prompt

resolution of any discovery disputes, real or contrived.
.

It appears that the League's Petition For Reconsideration,

in which the League seeks to induce this Board to enforce the

non-existent agreement, is in furtherence of the League's delay

strategy. We have in the past not burdened this Board with the

details of the ICC discovery dispute, but in view of Mr. Cherry's

false accusations of bad faith on the part of Edison and its

counsel, we believe this Board may desire to be apprised of the

facts.

As is shown in the transcript attached as Exhibit 11

to the League's Petition, on July 21, 1981, the ICC Hearing

Examiner set a discovery period beginning then and ending on

August 28, 1981. Responses to discovery were to be due 28 days

-13-
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following the request. (See League Exhib't 11 p. 63-64). Thei- '
*

League initiated its first.ICC discovery request on August 28, ,,

1981 the last day for initiating discovery. (See Exhibit 20

hereto). Edison immediately reviewed the League's discovery
. ..

request and took steps to meet with counsel for the League to
-

.

discuss Edison's responses to the. League's ICC discovery (See
i

'

League Exhibits 9 and 10). It was only after this conference .

was arranged that the League indicated any willingness to confer. k

with Edison with respect to the League's long delayed responces '* N s j
! ':..

to the NRC interrogatories filed by Edison on July 8, 1981 in ,',

this proceeding (See League Exhibit 12). -

As noted above, Mr. Cherry, on behalf of the League,

unsuccessfully attempted to induce Edison to agree to wait for

the League's responses to Edison NRC interrogatories until the

League had completed all of its own discovery in the ICC

proceeding. Nothing substantive occurred at the September 10,

1981 meeting with respect to the ICC discovery, because, when

Edison's attorney indicated that some portions of the League's

discovery request were objectionable, Mr. Cherry walked out of s

the meeting. The next day, Mr. Cherry called Edison's attorneys

and asked to set up a meeting on September 15, 1981 to discuss

further the ICC discovery.

At the September 15, 1981 meeting, counsel for Edison

and the League reached a comprehensive agreement on virtually

all aspects of the then outstanding discovery ICC requests (See

League Exhibits 13 and 14). However, even though the deadline

for initiating discovery in the ICC hearing had expired, Mr.

-14-



. .. .,

y- -([
''

<

'

; >> - , .%

p,s y 34 x,
N = q :'. ,._,

se s s ,,

*
, '\ *

_,

j|; Cherry'made unreasonable demahds for additional discovery with
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'
-a t. f; ' respect to ma'tters not at issue in the ICC proceeding. When''
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Edison refused these demands, Mr. Cherry renewed his threats's

todelay;fo'ryearstheByrokoperatinglicenseproceedingifr ;m

Edis'on'di'd not acquiesce to' Mr. Cherry's every whim. Mr. Cherry.

,

'
' ;'then reneged on the League's' agreement regarding depositions ' '
'

vm. :~

-m - "
,

N scheduled'for the ICC prcceeding, and as of September 17, 1981,

' ~ Edison also ref(1 sed to engage in further ICC discovery. (See
,- .

Exhibits B and,C attached to League Exhibit 16).'

,
t-

,
s

,

x
..,

' ~ ~ I't Is patently obvious that the League's subsequent
+

,

' -
, _ . ;

,

' conduct in this proceeding has been part and parcel of anN <
e: . *,i .

,
.s

%' %y,

|t . , _ effort to carry out Mr. Cherry's threat to delay this proceeding
,, - ~ : . .

.

in retaliation for Edison's non-acquiescence in the League's-

ST N s

untimely and unreasonable discovery demands in the ICC proceeding.

On October 1, 1981, when contacted with respect to Edison's
..

long outstanding NRC interrogatories, Mr. Cherry stated that the

League had no intention of providing responses until Edison

produced everything the League wanted in connection with the ICC

hearings. Significantly, the League had not then requested the

ICC to resolve the dispute over ICC discovery, nor did it do so

until October 29, 1981, after League's counsel learned that this

Board had dismissed the League from this proceeding. Rather, Mr.

Cherry, acting on behalf of the League, fabricated the existence

of a so-called comprehensive discovery agreement, and has asked

this Board to, in effect, enforce discovery pending in the ICC.

-15-
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When its initial effort in this regard failed, the League'

finally presented the issue to the ICC Hearing Examiner who,

having been kept abreast of the facts by virtue of copies of

correspondence and in response to a motion filed by Edison,

promptly suspended all discovery then pending in the ICC
. ~9/

proceeding (Exhibits 21, 22, 23 and 24 hereto).

The League's Petition also cites various other excuses

for its continued refusal to abide by this Board's orders. Some

of those excuses, like the so-called comprehensive discovery

agreements, are patent fabrications. In addition, at pages 15

and 16 of the League's Petition For Reconsideration (as well as

at various other places throughout that Petition) the League

claims that during the third week of September,'the parties were

negotiating with respect to a detailed proposal of Edison to

consolidate contentions and that Edison agreed to await completion

of those negotiations before requiring responses to its NRC

interrogatories. In fact, Mr. Cherry absolutely rejected the proposal

on September 10, 1981, as being inconsistent with the League's

purpose in this proceeding to delay operation of the Dyron Station

as long as possible. (See the seven affidavits of the attendees at

that meeting attached hereto as Exhibits 1, 2, 3, 5, 6, 7, and 8).

This refusal occurred before the League finally agreed on

September 15, 1981 to respond to Edison's NRC interrogatories by

-9/ Edison's response to Exhibit 21 is attached to the League's
Petition as Exhibit 16. We draw the Board's attention to
pages 7 through 10 thereof and to the attached Exhibits.

-16-
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October 1 and constituted the total discussion of the matter.
'

The League has abused the NRC's hearing process in this

proceeding, and in its Petition For Reconsideration shows that if

readmitted as a party, will continue to do so. Far from excusing

its performance to date, the Petition For Reconsideration provides

additional support for the Board's decision to dismiss the League

from this proceeding.

APPLICABLE LAW

Finally, the League argues that under applicable

NRC decisions, statements of policy and federal court decisions,

the sanction imposed by the Licensing Board was improper.

As we show below, the action taken by the Board, under the

circumstances of_this case, constituted a reasonable exercise

of the Board's discretion and was consistent with its obligation

to insure that adjudicatory proceedings are conducted efficiently

and fairly.

A. The Commission's Statement of Policy

The League first cites the Commission's recently

issued " Statement of Policy on Conduct of Licensing Proceedings",

CLI-81-8, 13 NRC 452 (1981), and argues that the Licensing
,

Board's decision is contrary to the guidance contained

therein. In pertinent part the Commission's Statement of

i

-17-
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Policy provides as follows:
% -

Fairness to all involved in NRC's adjudicatory procedures
requires thst every participant fulfill the obligation
imposed by and in accordance with applicable law and
Commission regulations. While a Board should endeavor
to conduct the proceeding in a manner that takes account
of special circumstances faced by any participant, the
fact that a party may have personal or other obligations
or possess fewer resources than others to devote to the
proceedings does not relieve the party of its hearing
obligations. When a participant fails to meet ics
obligations, a board should consider the imposition of
sanctions against the offending party. A spectrum of
sanctions from minor to severe is available to the
boards to assist ih the management of proceedings. For
example, the boards could_ warn the offending party that
such conduct will not be tolerated in the future,
refuse to consider a filing of the offending party,
deny the right to cross examine or present evidence,
dismiss one or more of the party's contentions, impose
appropriate sanctions on counsel for a party, or, in
severe cases, dismiss the party from the proceeding.
In selecting a sanction, a board should consider the
relative importance of the unmet obligation, its potential
for harm to other parties or the orderly conduct of the
proceeding, whether its occurrence is an isolated
incident or part of a pattern of behavior, t?e impcrtancei
of the safety and environmental concerns raised by the
party, and all of the circumstances. Boards should
attempt to tailor sanctions to mitigate the harm caused
by the failure of a party to fulfill its obligations
and bring about improved future compliance.

Applying the factors to be considered in deciding upon the

severity of the sanction to be imposed to the circumstances

of this case clearly demonstrates the appropriateness of the

Licensing Board's Order dismissing the League.

a. Relative Importance of the Unmet Obligation and
Potential For Harm to Other Parties and the Orderly
Conduct of the Proceeding

Inasmuch as the League's failure to comply with

the Licensing Board's discovery order is important due to

-18-
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its significant potential for harm to Edison and the orderly*

conduct of the licensing proceeding, we address these two

factors together. Of the 146 contentions filed by the

Board, 114 were admitted under a very liberal application of

the requirement that a contention establish some " nexus"

between the concern raised and the facility under review.

Many of the admitted contentions assert vague and unspecified

claims, referring to generic NRC Staff documents, such as

Task Action Plans and regulatory guides. In addition, as

pointed out by Edison in previous pleadings filed with the

Board, a substantial number of these contentions were almost

verbatim reproductions of contentions filed in another

proceeding involving a different reactor and applicant. This

Board's decisions, consistent with the Commission's Rules of

Practice, clearly contemplated that the matters raised in

League's contentions should be further clarified and refined

through discovery. (See e.g. page 18 of the Memorandum and

Order of December 18, 1980). This would have accomplished

two important objectives. First, Edison would have been

provided with the bases and facts underlying the claims

embodied in the League's contentions. Second, this Board

would have been in a position to determine, prior to the

hearings, whether the contentions raised issues of material

fact. The League's conduct prevented accomplishing these

objectives, resulting in a significant potential for harm to

Edison and the orderly conduct of the proceedings.

-19-
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l.
Unquestionably, if an Applicant'is to meet the

'
*

burden of proof imposed on it by the commission's rules of

practice, in fairness, it has a.right:to discover the nature

of the charges advanced against it. "To permit a party to
4

make skeletal contentions, keep ~the basis for the1 secret,.4

i then require its adversaries [ Applicant] to meet any conceivable
' ~

thrust at hearing would be' patently unfair,-and inconsistent-

#with_a sound record." Northern States' Power Company? (Tyrone

i Energy Park, Unit 1) LBP-77-37, 5 NRC 1298, 1300-01 (1977);

see also Pennsylvania Power and Light Company and Allegheny

Electric Cooperative, Inc. (Susquehanna. Steam Electric

Station, Units 1 and 2), ALAB-613, 12.NF.C 317 at 338 (1980).'

The' League's refusal to provide discovery seems precisely'

calculated to accomplish this end.
+

Second, the League's refusal to supply facts in*

:
support of its claims and identify witnesses and authorities-

|
which would be relied upon to establish such facts, during

t

i the entire discovery period, virtually assured Edison's.

inability to obtain summary disposition on nonissues. As a

result, the parties and the ocard would have been required

to needlessly expend significant time and resources litigating

contentions which raised no material issues of fact. More
a

!

i- importantly, the League's conduct created a very real possibility.

of significant licensing delays which would have resulted ini

severe financial penalties to Edison.
|
;
I

k

-20-
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Finally, and perhaps most importantly, it is quite*

obvious that the orderly conduct of licensing proceedings

requires that parties adhere to Board orders. The League's

outright refusal to comply with the Board's order is the

most serious possible offense, making any sanction other

than dismissal wholly inappropriate.

b. Isolated Inctaent or Pattern of Behavior

In its decision, the Board found that the repeated

claim by the League in this proceeding that it was unable to

meet deadlines because of personal and professional problems

of the League's counsel, was part of a pattern of behavior

and not an isolated incident. This find.ing is well supported

by the record in this case, as discussed infra, and is in

fact consistent with the delay tactic repeatedly articulated
10/

by the League's counsel.~- In short, the League's pattern

--10/ In its attempts to attack the Board's findings, the
League offers the rather disingenuous argument that the
fact that neither the Office of the General Counsel of
the NRC nor Edison has opposed the League's requests
for extensions of the briefing schedule in its appeal
of Mr. Denton's denial of its S2.206 Petition to the

| Seventh Circuit Court of Appeals for reasons similar to
I those which purportedly prevented the League from
' meeting deadlines in this proceeding, somehow lends

credibility to the validity of the League's excuses.
Quite obviously, the only party which might conceivably>

be adversely affected by delays in the Seventh Circuit
proceeding is the League itself. Therefore, Edison's

|

failure to object to the League's requests for extensions
in the Seventh Circuit can hardly be interpreted as an
acknowledgment that the reascns given by the League for
its inability to meet the Seventh Circuit briefing
schedule, or its inability to meet deadlines imposed by
this Board, are valid.

-21-
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- of conduct in this proceeding mandates the imposition of the

most serious sanction available to the Board.

c. Importance of the Matters Raised by the League

Finally, the Commission's Statement of. Policy

identifies the "importance of the safety and environmental

concerns raised by the party" as a factor to be considered

in determining the appropriate severity of sanctions. The

League argues that the fact that its contentions were admitted

in this proceeding constitutes an implicit recognition of

the importance of the safety and environmental matters

raised in these contentions. The League also asserts that

it is clear that it will " actively participate" and " aggressively

pursue its contentions" if reinstated as a party in this

proceeding. The Board's Order admitting-the League's contentions

contradicts the first argument, and the League's consistent

pattern of obstruction and delay, a pattern which continues

with its Petition for Reconsideration, belies the second

assertion.

Obviously, the mere admission of contentions in a

licensing proceeding does not of itself translate into a

recognition that the matters raised therein are of significant

importance. See: 10 CFR S2.714, and Houston Lighting and

Power (Allens Creek Nuclear Generating Station, Unit 1),

ALAB-590, 11 NRC 542 (1980). Moreover, as previously stated,

the Board's order admitting the League's contention and the

-22-
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Commission's Rules of Practice clearly contemplate that the

question of whether the League's contentions raised significant

questions of material fact was to be answered through discovery

and other prehearing proceedings. Quite clearly, a determination

regarding the importance of the League's contentions is not

possible without first ascertaining - whether the contentions

raise material issues of fact. However, the League's conduct

in this proceeding seems calculated to frustrate this endeavor.

Additionally, because of the requirements imposed

on intervenors in licensing proceedings, the qcestion of

whether contentions raise important matters must be considered

together with the question of whether the intervenor is

likely to participate meaningfully in the proceeding. An

intervenor has an affirmative obligation to come forward

with evidence " sufficient to require reasonable minds to

inquire further" to insure that its contentions are explored

and considered. Consumers Power Company (Midland Plant,

'
Units 1 and 2), CLI-74-5, 7 AEC 19, 30-32 and Fr. 27 (1974),

reversed sub nom. Aeschlimann v NRC, 547 F.2d 622, 628

(D.C. Cir. 1976), reversed and remanded sub nom. Vermont

| Yankee Nuclear Corp. v. NRC, 435 U.S. 519, 55154 (1978).
P

|
- Also, like any party, an intervenor has an obligation to

provide information, through discovery, thought to support

the claims advanced in its contentions to insure that the

issues litigated in hearings are relevant to the facility

-23-
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under review and present contested issues of material fact.

If an intervenor is unwilling to meet these obligations, the

question of whether its contention may conceivably raise

important issues becomes irrelevant to the value of the

11/
intervenor's continued status as a party.--

In this case, the League has clearly demonstrated

its unwillingness to participate meaningfully in this proceeding.

It has flatly refused to provide even the most basic information

regarding its contentions, despite being ordered by the

--11/ As previously stated, from the face of the League's
contentions it is difficult, and oftentimes impossible,
to determine whether they raise any issues of material
fact with respect to the Byron facility, much less any
important issues. We would note, however, that the
concerns raised in a significant number of contentions
will, in all probablility, be addressed even if the
League is not a party in the proceeding. First, a
number of the League's contentions raise concerns
related to " generic safety items" under investigation
by the Staff. Under well established precedent, the
Staff has an affirmative obligation to address the
adequacy of an applicant's proposal'with respect to
matters concerning generic safety items and the licensing
boards have a duty to review the Staff's conclusions,

regarding applicant's proposals. Virginia Electric and
Power Company (North Anna Nuclear Power Station, Units
1 and 2) ALAB-491, 8 NRC 245 (1978) and Northern States
Power Company (Monticello Nuclear Generating Plant,
Unit 1) ALAB-620, 12 NRC 574 (1980). In addition, a
number of the concerns raised in the League's contentions
are also raised in admitted contentions of DAARE/ SAFE,
and-will presumably be litigated by this party, and
adjudicated by the Board. Finally, the Board itself
has the limited power to raise, on its own, matters'not
otherwise in controversy where it determines that a
serious safety, environmental or common defense and
security matter exists. 10 CFR S2.760a. Therefore, to
the extent matters in the League's contentions meet the
standards for sua sponte consideration, they may be
considered during the course of this proceeding.

-24-
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Board to do so, and has shown no interest in pursuing any'

discovery of its own.. Rather, it seems intent on delaying,

to the maximum extent possible, a decision on the central

issue presented by Edison's operating license application,

i.e. whether the Byron facility will be operated safely

without posing any unacceptable environmental impacts.

Given these circumstances, the Board's order dismissing the

League was clearly appropriate.

B. NRC Regulations and Applicable Case Law

In the final section of its brief, the League

cites a number of NRC Licensing Board decisions wherein the

imposition of sanctions for failure to comply with discovery

orders was considered. The thrust of the League's argument

appears to be that the League's behavior in this proceeding

was not quite as egregious as the behavior of the parties

discussed in the cited licensing board decisions, and since

some of these parties were not dismissed, the League's

| dismissal is not permitted by law. The League's argument is

obviously specious.
,

l

| The issue here is not whether other Boards have
i

tolerated greater abuses of the NRC's hearing process, but

whether the Board's dismissal of the League was an appropriate

( sanction under the circumstances of this case. Indeed, the
|

League's conduct in this proceeding seems to have been

deliberately calculated to approach but not cross the threshold

-25-
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of unacceptable behavior. Due to the intemperate behavior

of its counsel, however, it is manifest that grossly unacceptable

behavior has taken place which warrants dismissal.

It cannot be seriously disputed that this Board is

conferred the discretion to dismiss the League from the

proceeding. The League was ordered to respond to a re, quest

for discovery which sought information essential to the

conduct of meaningful hearings, and flatly refused. Under

these circumstances, the Commission's regulations plainly

authorize the imposition of the sanction of dismissal of the

offending party. 10 CFR S2.707. -Indeed, given the significant

potential for harm to Edison as a result of the licensing

delays which would have almost certainly resulted from the

League's conduct, the sanction of dismissal in this case is

not only appropriate, but necessary.

Of the five licensing board cases cited by the

League, it is worth noting that in three of these cases, the

offending parties were ultimately dismissed. The League

attempts to distinguish these cases by asserting that the

conduct of the offending parties was more flagrant than that

of the League''s and because of the fact that the boards in

these cases appear to have permitte'd the parties to ignore

board orders for a longer period of time than the League

ignored this Board's order. Obviously, the period of time

-26-
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which transpired between the dismissal of some other party

and its inexcused refusal to obey a board order is wholly

irrelevant to the question of whether the dismissal is

proper here. The League should surely not be permitted to

assert that its decision to ignore this Board's order was

made in reliance upon the fact that boards in prior proceeding

tolerated improper behavior for longer periods of time than

did this Board.

The League's position that the conduct of the

-offending parties in prior cases was more flagrant than that

of the League's is also quite transparent. It is true that

in these cases, the parties eventually dismissed generally

made unequivocal statements regarding their intent to defy

Board orders. At least, these parties honestly expressed

their intent. In contrast, in this case, the League shared

the very same intent, but instead of candidly admitting it,

deceived the Board by attempting to fabricate the existence

of an " agreement" as a justification for its defiant conduct.

In the two cases cited by the League in which

licensing boards did not ultimately order dismissal, the

boards in question would have unquestionably been authorized

to dismiss the offending parties. The fact that they chose

not to do so obviously does not effect the validity of this

Board's order. Nonetheless, consideration of the factual

circumstances surrounding these decisions is instructive.

-27-
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In Pennsylvana? Power and Light Company (Susquehanna*

Steam Electric Station, Units 1 and 2) LBP-80-13, 11 NRC 559

(1980), the intervenor in question committed to the Board to

respond fully to outstanding discovery requests. (11 NRC at

566, fn. 3). In this case, the. League continues to maintain

that it is not obligated to respond to Edison's interrogatories,

in clear defiance of the Board's orders. More significantly,

at the time the Susquehanna board considered imposing sanctions,

the scheduled date for the commencement of hearings had been

delayed through no fault of the offending party. (11 NRC at

566). Therefore, the board's decision to permit the party

to remain in the proceeding did not jeopardize the hearing

schedule, as would be the case were the League to retain its

,

party status.

In Metropolitan Edison Company (Three Mile Island

Nuclear Station, Unit No. 1), LBP-80-17, 11 NRC 893 (1980),=

the intervenor in question was not represented by counsel.

Although this fact does not in any way justify its improper

behavior, it is recognized that pro set litigants may not

necessarily understand the seriousness of a refusal to obey

duly issued board orders. In contrast, the League is represented

by counsel, experienced in NRC licensing proceedings, and

presumably knowledgeable with respect to the risks associated

with outright defiance of board orders.

Finally, it is also important to note that the
,

1

decisions cited by the League predate the Commission'sl

-28-
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recently issued "Statment of Policy on Conduct of Licensing'

Proceedings." As this Policy Statement makes clear, the

Commission recognizes the significant impact of licensing

delays on operating license applications. Indeed, the

Statement of Policy was issued to avoid or reduce such

delays and licensing boards were expressly encouraged "to.

expedite the hearing process by using those management

methods already contained in Part 2 of the Commission's

Rules and Regulations." In addition, the Commission stated

that " virtually all of the procedural devices discussed in

this Statement [ including, of course, the sanction of dismissal]

are currently being employed by sitting boards to varying

degrees. The Commission's reemphasis of the use of such

tools is intended to reduce the time for completing licensing

proceedings."

Edison submits that the Commission's directive to

its boards that they recognize the importance of efficient

and expeditious hearings, and to use the procedural tools

available to accomplish this goal mandates, under the circumstances

of this case, the League's dismissal. Indeed, in light of

the League's totally unacceptable conduct, it is difficult

to imagine a situation more appropriate for dismissal.

Finally, the Board's dismisssal of the League is

supported by decisions of federal courts interpreting the

Federal Fules of Civil Procedure, after which the Commission's

:
1

-29-

_ ~ . _ _ _ -, . , . _ _ .._ _ _ _ . _ _ . _ _ . , ... ..



.

.-

C

Rules of Practice were modeled. It-has been held repeatedly
,

that under Rule 37 (b) (2) - of the Federal Rules, ' the analogue

to 10 CFR S2.707, dismissal-for-default in discovery is

appropriate. See e. g. National Hockey League v. Metropolitan

- Hockey Club, Inc., 427 U.S. 639 (1976); Emerick'v. Fenick

Industries, Inc. 539F.2d 1379 (5th Cir. 1976); Independent

Investor Protective League v. Touche Ross;& Company 607F.2d

530-(9th Cir. 1978), and decisions cited therein.

WHEREFORE, for all of the foregoing reasons,.

Commonwealth Edison Company respectfully requests that this

Board reaffirm its decision dismissing the Rockford League

of Women Voters from thisLproceeding.

Date: November 23, 1981

Respectfully submitted,

By / -

7

One of the Attorneys f6r
-

COMMONWEALTH EDISON COMPANY

ISHAM, LINCOLN & BEALE
Michael I. Miller
Paul M. Murphy
Alan P. Bielawski

,.

: Suite 4200
' One First National Plaza

Chicago, Illinois 60603-

312/558-7500
:
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CERTIFICATE OF SERVICE

I, Paul M. Murphy, one of the attorneys for Commonwealth Edison

- Company, certify that, on this date, I filed with the Secretary-

of the Nuclear Regulatory Commission the original and two copies
'

of the attached " Edison's Opposition to the League's Petition

for Reconsideration" and all Exhibits thereto, and served a

copy on each of the persons on the attached service list in the

manner shown thereon.

Dated: November 23, 1981 -s

<

s

9-
Paul M. Mufph'? /
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SERVICE LIST

4 COMMONWEALTH EDISON COMPANY ---Byron Station
Docket Nos. 50-454 and 50-455

BY MESSENGER BY FIRST CLASS MAIL

Myron M. Cherry, Esq. Ms. Betty Johnson
Cherry, Flynn & Kanter 1907 Stratford Lane
One IBM Plaza Rockford,-Illinois 61107
Room 4501
Chicago, Illinois 60611 Diane Chavez

SAFE
BY FEDERAL EXPRESS 602 Oak

Rockford, Illinois 61104
Alan Rosenthal, Chairman
Atomic Safety and Licensing Appeal Dr. Bruce von Zellen

Board Panel Department of Biological Sciences
U.S. Nuclear Regulatory Commission Northern Illinois University
Washington, D.C. 20555 DeKalb, Illinois 60115

Marshall E. Miller, Esq., Chairman Dr. A. Dixon Callihan
Atomic Safety and Licensing Board Union Carb!de Corporation

Panel P. O. Box i
U.S. Nuclear Regulatory Commission Oak Ridge, Tennessee 37830
Washington, D.C. 20555

Atomic Safety and Licensing
Dr. Richard F. Cole Board Panel
Atomic Safety and Licensing Board U.S. Nuclear Regulatory Commission

Panel Washington, D. C. 20555
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555 Atomic Safety and Licensing

Board Appeal Panel
Secretary U.S. Nuclear Regulatory Commission

i Attn: Chief, Docketing and Washington, D.C. 20555
Service Section

U.S. Nuclear Regulatory Commissic.t Chief Hearing Counsel.

Washington, D. C. 20555 Office of the Executive Legal.

Director
Mr. Steven C. Goldberg U.S. Nuclear Regulatory Commission
Ms. Mitzi A. Young Washington, D. C. 20555
Office of the Executive Legal

Director
U.S. Nuclear Regulatory Commission
Washington, D.C. 20555
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D3LKETED>

' - ' UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION-

,

'81 Hnv 24 P3:46
~

BEFORE THE ATOMIC SAFETY AND LICENSING BOAE

T OF SECRETARY
c. dilNG & SERVICE

BRANCH
)

COMMONWEALTH EDISON COMPANY ) Docket Nos. 50-454-OL
) 50-455-OL '

(Byron Nuclear Power Station, )
Units 1 and 2 )

i )

EXHIBITS TO
OPPOSITION TO THE LEAGUE'S PETITION

FOR RECONSIDERATION

EXHIBIT 1: Affidavit of Paul M. Murphy, Esq.

EXHIBIT 2: Affidavit of Alan P. Bielawski, Esq.

EXHIBIT 3: Affidavit of Leslie A. Bowen

EXHIBIT 4: Affidavit of Charles L. McDonough

EXHIBIT 5: Affidavit of Tom Robert Tramm

EXHIBIT 6: Affidavit of James T. Westermeier

EXHIBIT 7: Affidavit of Kenneth A. Ainger

EXHIBIT 8: Affidavit of John M. Levin

EXHIBIT 9: Letter dated October 8, 1979 from Paul
M. Murphy, attorney for Edison, to Mrs.
Betty Johnson of the League.

EXHIBIT 10: A letter dated October 22, 1981 from
Myron Karman, Counsel for the NRC
Staff to Mrs. Phillip B. Johnson of
the League.

EXHIBIT ll: A Progress Report letter dated
October 12, 1979, from Myron Karman,
Counsel for the NRC Staff, to the
Licensing Board.
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< EXHIBIT 12: A Progress Report letter, dated November
27, 1979, from Myron Karman,-Counsel for
the NRC Staff to the Board.

EXHIBIT 13: A Progress Report letter, dated January
22, 1980 from Paul M. Murphy, attorney
for Edison, to the. Board.

EXHIBIT 14: " Motion for a Ruling on the Admissibility
of Contentions of the League of Women
Voters of Rockford"' dated February 13,
1980.

EXHIBIT 15: Board " Order Requesting Brief on
Contentions of League of Women
Voters" of February 21, 1980.

EXHIBIT 16: " Appearance" of Myron Cherry on Behalf
of the League, dated February 22, 1980.

EXHIBIT 17: A letter dated February 22, 1980 from
Myron M. Cherry, attorney for the
League, to the Board.

EXHIBIT 18: A letter dated February 21, 1981, from
Myron M. Cherry, attorney for the League,
to Marshall Miller, Chairman, Atomic
Safety and Licensing Board.

EXHILIT 19: A letter dated March 24, 1981 from
Myron M. Cherry, attorney for the
League, to Marshall Miller, Chairman,
Atomic Safety and Licensing Board.

EXHIBIT 20: Discovery requests initiated by the
League in Illinois Commerce Commission
Docket No. 80-0760 as follows: "In-
terrogatories to Commonwealth Edison"
dated August 28, 1981, and " Notice of
Deposition and Request for Production
of Documents," dated August 28, 1981.

EXHIBIT 21: A " Motion" filed by the League in
Illinois Commerce Commission Docket
No. 80-0760 on October 29, 1981, seeking
resolution of the discovery disputes
pending therein.

EXHIBIT 22: "Rockford League of Women Voters'
Response to Commonwealth Edison
Company's Motion to Terminate Proceeding,"
dated November 12, 1981 and filed in
Illinois Commerce Commission Docket No.
80-0760.
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EXHIBIT-23: A' letter dated November 12, 1981 from
4 Paul M. Murphy, attorney for Edison, to

~

Ms. Wanda Kamphuis, Illinois Commerce
-Commission Hearing Examiner.

EXHIBIT 24: A " Notice of Continuance of Hearing"
dated November 17, 1981, issued by the
Chief Clerk of the Illinois Commerce
Commission.
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