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NRC STAFF RESPONSE TO PORTER COUNTY CHAPTER tcJ. % - E
INTERVENORS' MOTION CONCERNING EXCAVATION \ ommuum

I. INTRODUCTION /

Co N
On October 1,1981, Porter County Chapter Intervenors ("PCCI") fi

a Motion Concerning Excavation, seeking an order from this Board

requiring Northern Indiana Public Service Company ("NIPSC0") to submit

its plans concerning the excavation at the Bailly site to the Board for

its approval. In its liotion, PCCI proposed that all parties should have

an opportunity to comment on any plan submitted by NIPSCO, after which

the Board should order NIPSCO to fill the excavation in accordance with

; the plan as submi'.ted or as modified pursuant to the parties'
|

( suggestions. PCCI would have the Board withhold ruling on NIPSCO's

"itotion to Teminate Proceeding" ( August 26,1981) until the filling of
;

the excavation has been accomplished. At that time, PCCI would have the

Board teminate the proceedings with prejudice. ,

On October 12, 1981, NIPSCO filed a Respnnse to PCCI's liotion.'

NIPSCO took the position that the liotion was mooted by NIPSCO's service
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on October 8,1981, on the Board and the parties to this proceeding of

copies of a " Report on the Resolution of All Construction Activities

Und.ertaken at the Bailly Site for the Construction of Bailly Generating

Station Nuclear 1". NIPSCO, anticipating that the parties would reach

agreement on the substance of the restoration plans, stated that in its

view .nere was no need to argue the procedural point concerning whether a

detemination of the acceptability of site restoration plans should be

made by the Board, as suggested by PCCI, or by the Staff, as suggested in

Staff's Response of September 15, 1981 to NIPSCO's Motion to Teminate

the Proceeding.

For the reasons discussed below, Staff suggests that the Board

should find that PCCI's Motion is moot insofar as it seeks to have the

Board require NIPSCO to subnit its plan. Further, the Board should deny

that portion of the Motion which seeks to require the Board to detemine

that the redress plan has been satisfactorily completed prior to

temination of the proceedings. Board action on that part of the Motion

which seeks a Board order requiring NIPSCO to fill the exec.vation should

await a supplementary submittal by the parties.

II. DISCUSSION

Insofar as PCCI seeks an Order directing NIPSCO to submit its plans

concerning the excavation, Staff agrees with N1PSCO that NIPSCO's

submittal of October 8,1981 moots PCCI's request. With respect to
'

PCCI's request that prejudice attach to the temination of these

proceedings, Staff would note that the question of temination with

prejudice has been recently addressed by the Atomic Safety and Licensing
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Appeal Board in Philadelphia Electric Company (Fulton Generating Station,

Units 1 and 2) ALAB-657,13 NRC ,(November 17,1981), in which the

Appeal Board set forth standards to be followed in detenniningg whether
;

prejudice should attach to withdrawal of an application. Briefly stated,

these standards reqaire a finding of bad faith in prosecuting the
;

application res alting in harm to other parties .to the proceeding or to

.

the public interest in gener?' before prejudice attaches. Slip op.

! at 18. Based on Staff's review of the record in this proceeding, we do

not believe that these standards have been met and therefore it is our

belief that Board action on NIPSCO's request should be without prejudice.'

In Staff's opinion, the only matter properly raised in PCCI's Motion

which has not been mooted or modified by subsequent events is its
4

suggestion that, prior to termination of the proceedings, the Board

should determine "...upon notification by NIPSCO and further opportunity

for connent by parties, that the matter of the excavation has been
.

satisfactorily resolved...." (Motion at 2)

As the Staff noted in its Response to the Motion to Terminate, undec

10 C.F.R. 92,107(a) the Licensing Board has the authority to condition

the withdrawal of NIPSCO's extension applicaticn upon such terms as it

: may prescribe. The Staff also suggested that the Licensing Board should

require NIPSCO to submit a site restoration plan for Staff approval.

! Such a plan has been submitted and NIPSCO and the Staff have reached an

agreement concerning revisions to that plan which will be subnitted to
.

i the Director of the Office of Nuclear Reactor Regulation by NIPSCO very

shortly. Copies of the revised plan will be served on the Board and
,

i
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parties. The provisions of the plan should become conditions of the

order which the Board issues pursuant to 62.107(a). Staff sees no

reason for these proceedings to continue after the issuance of such an

order.

The Staff's suggestion is not without precedent. In fact, a

procedure similar to that suggested by Staff was followed with regard to

Toledo Edison's withdrawal of construction pemit applications for

Davis-Besse fluclear Power Station, Units 2 and 3 and request that the

adjudicatory proceedings on those applications be teminated. The

Chaiman of the Atomic Safety and Licensing Appeal Panel determined that

the request that the proceeding be teminated should be addressed to the
,

Licensing Board. Toledo Edison Cc. et al. (Davis-Besse fluclear Power

Station, Units 2 and 3), ALAB-622,12 NRC 667, 669. (1980). The Chaiman '

instructed the Licensing Board that, before taking _ action, it was to

" accord the staff a reasonable opportunity to propose any conditions

which its inspection of the current state of the site might suggest be

! attached to the temination order." Id. ,12 NRC at 669.

Subsequently, the Licensing Board issued an order which, in

pertinent part, granted Toledo Edison's request that its application for-

construction permits be withdrawn, prescribed conditions pursuant to

10 C.F.R. Q2.107(a) on the withdrawal, and granted Applicant's motion to

teminate the proceedings. Toledo Edison Company, et al. (Davis-Besse

fluclear Power Station, Units 2 and 3), Slip op., August 28, 1981.
*

tio party appealed that order and in a !!emorandum of September 3,

19P1, the Atomic Safety and Licensing Appeal Panel Chairman stated that

appellate review sua sponte was not necessary because the conditions were
:

,
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acceptable to all concerned, were unexceptional in nature, and seemed on

their face appropriate to the accomplishment of their purpose.

Toledo Edison Company, et al. (Davis-Besse Nuclear Power Station, Units 2

and 3) ALAB-652, 13 NRC (September 3,1981).

Staff sees no reason for this Licensing Board to depart from the

procedures followed in Davis-Besse.

The Staff has previously advised the Board that the parties were

discussing the substance of conditions to be imposed upon NIPSCO's

wi thdrawal . Agreement has been reached between NIPSCO and Staff on

changes proposed by PCCI to NIPSCO's site restoration plan. It is

Staff's understanding that even though its proposals have been accepted.

PCCI intends not to join in a motion seeking a Board order imposing the

provisions of the plan as conditions of withdrawal because the parties

have not reached agreement concerning the need for the Board to retain

jurisdiction over the implementation of the conditions attached to

withdrawal. In Staff's view, conditions attached to a licensing board

order granting withdrawal of an application have the sane force and

effect as conditions imposed on a construction permit or operating

license. The NRC's Office of Inspection and Enforcenent is available to

enforce the terms and conditions of an order pursuant to S 2.107(a) in
,

the same way that it enforces the performance of license conditions.

Even though the Board's jurisdiction will have terminated with the

.
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issuance of an order pursuant to 6 2.107(a), the Commission's

5/jurisdiction to enforce the conditions of the order remains

III. CONCLUSION

For the reasons discussed above, the Board should deny PCCI's Motion

insofar as it seeks to require Board approval of NIPSCO's execution of

its site restoration plan prior to the termination of these proceedings.
.

The Board should find that the portion of the notion which seeks a Board

order requiring NIPSCO to submit a restoration plan is noot and should
;

defer action on the portion of the motion requesting the Board to order

NIPSCO to fill the excavation until NIPSCO has submitted amendatory4

1/ This is clear from the full text of 5 2.107(a), which reads:

The Commission may permit an applicant to
withdraw an application prior to the issuance of a
notice of hearing on such terns and conditions as
it may prescribe, or may on received a request for
withdrawal of application, deny the application or
dismiss it with prejudice. Withdrawal of an
application after the issuance of a notice of
hearing shall be on such terms as the presiding
officer may prescribe.

As the Appeal Board points out in ALAB-657, cited supra,-

Section 2.107(a) is similar to Rule 41(a)(2) of the Federal Rules of
Civil Procedure, which pennits a court to dismiss an action at a
plantiff's request "upon such terms and conditions as the court
deems proper." Slip op, at 9.

| *
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language to its restoration plan to which Staff has agreed and other

parties have had an opportunity to comment on NIPSCO's amended plan.

Respectfully submitted,

h>4.M . or e/ W
bAnn P. Hodgdon

Counsel for NRC Staff

Dated at Bethesda, fiarylan '
this 18th day of November,1981
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