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_However, it was specifically stated that *0f course, all adaitted contentions

are subject to wotious for summary disposition after‘the cor letion of di#a
covery, if ‘there is no genuine issue to be heard.** 2/ And our Order further
~ovided that "discovery shall commence forthwith upon all issves included in
tire admilted cantentions.“zf

The Applicant served written interrcgatories on the League on Juiy 8,
1481, These iatervogatories inguired into tha factual bases for the conteatiqns, :
#ny evidentiary support for them, and the identity of witnesses and the

sitbstance of their cxpected tcstimnny‘il The use of interrogatories such as

1bid., at 695.
3 1p14., at 698.

if“Intﬁrrogaterées: 1, With respact to &ach Contontion wdvanced by the
Loague which has been adisitted by the Atomic Safety and Licensiug Board
in the above-captiaoned proceeding, 1ist the follewing:
a, & concise statement of the facts supporting ocoh Contention
together with refercnces to the snecific sources and docu-
ments and partions thereof which have been or will be relied
ppon €0 establich such facts; '

the identity of eich percon expected > he called as a
witness at Lhe hearing;

c. the subjoct matter on which the witness is expcted to
testify;

d. the substance of the witness's testiuony.

2. With vespect to sach witness jdentified in the League's resporise to
Interrogatory 1 above, identify fach document which the witness will rely
apon i whole or in part in the preparation of his testisony or in the
devalopmént of his position.

3. With respect te eauh witpess jdentifitd in the Leagua's response to
[mierrogatory 1 above, fdentify the witness’s gualifications to tostify
an the subiect matier on which the witness will tesiify.

4. ldentify al) persans vho participated in the preparation of the
answeis, or any vortion thervenf, to these Intérregatories.”
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these has been approved by the Appeadl Boavrd as a commen #nd reasonable method '

uf discevering the evidentiary and factual bases for cnntentiens;é! ThiS-is‘

especially true where intervenors have filed a very large number of contentigns.

The Appeal 8oard in Susquehanpna held that “it is not proper for a party
to jgnore a discovery‘request.”ﬁj and fuoted with approval the Licensing
Board's statement that;

"The Applicants in particular carry an unrelieved burden of proof

in Comission procaedings. Unless they can effectively inguire
irto the pesition of the incervenors, discharging that burden may
be imogssible. To permit a party to make skeletal contentions,
keup the bases for them secret, then require its adversaries to

meet any conceivable thrust al hearing_would be patently unfair,
and inconsistent with a sound record."Z

Answers to the Applicant's interrogatories were due under our rules by
July 27, 19@1 {10 GFR $2.730(b)). Mo ansuers uere filed by that date, so on
July 30,1831 the Applicant filed a motion to compel disceover by the League.
on fugust 5, 1981, the Leéague by one of its attarneysgf filed objoct ons to
these interrogatorics, which in substance argued that they were "precature"

L = gave no “sctual or olher bases for Le contentions.

Oa August 7., 1981, the League's attorneys filed a response to the

Applicant’s moticn to compel discovery.  This response asserted that lead

g —

§/F:nnsy1vania Powir and Light Coopany and Allegheny Electric Cooperative, Inc.
Susquchanna Steam Electric Station, Units 1 and 2), ALRB-613, 12 NRC 317,
333-345, 330 (1580).

5/1bid. . at 322.

g/Peter Flyen, Lsq., of the fivm of Cherry and Flyan, Chicage, Illinois.
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1t was therefore ordered thac:
“The Applicant's motion to conpel discovery by the L=ague s

ranted, subjecl Lo a prompt confersnce betwesn the parties."
stip Opimion, p. 15, par, 3)

following eantry of the Board's specific dirvectives in its Order of
August 12, the League arither veguested nor furnished any discovery in this
arocceding., However, counsel fop the Applicant puvsuant to our directives
contacad the League's counsel by telephune on August 75, 1981 concercning
ot iteey answers. Similar conversations took place on September 3,
Septerber 10 and Septomber 15, 1981, but no resgonsas to Applicant's intarro-

gatarfes were furnisher ¥y the League.

Lottors From Aprlicant's counsel to the [esgue's counsel., dated

Septerber 4, 1981 and Scotenber 16, 1931, are rttached to this Order sarked

Exhibiits A and 8, recpectivaly, and are incorporsted herein by referénge.

thaze letlers and the transactions which they reflect clearly establish that
the League by 1ts counsei has willfully failed ard refused to obey the Board's

Order of August I8, 1981, Such canduct will not be peomitted.

The Board has exawined the respansa filed by the League on October 13,
1981 to the Applicent's motion for sanctions, together with attachea Exhibits
A-D. We find nothing in these discursive documents to cxcuse or condone the
League's total Failure to provide responsive answers to interrogatories.
The disputes between counsel concerning deppsitions and other discovery, as
skwon by the Ledque's Exhibits A, C end D, do not relate to the instant NRC

proceading, As they show on their face, they fnvolve some pending [11inois
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Commerce. Cnmnission proceading. The Beard does not 1ntend to hecowa inuqlzed
‘in saﬁe colloteral litigation which is not shown to be relevant ;n this
procéeding. As the Exhibits show, copies of the letters reflecting sqmew

ﬂispgtes'betweeu counsel were all mailed to ”Ms._uanda Kamphius, Hearing-

Examiner.™ MNone was copied to this Board, and properiy so.

The Veagua's rasponse alsa describes at length the civcuit court 1it19a-
tion raferced to cupra, as well as the vacations and persenal prhbTemsfnf
some of counsel's partoers. Our Order of August 18, 1981 made it clear that
the involvesent of coungel in other 1itigation or business would not excuse
soncomp] ianca with our rules of practice. The lengthy period of the léaéuefs
dsliberate failure and refusal to obey our orders and provide discovecy, _

sakes this attmmpted excuse vnacceptabla.

A large portion of the League's response {5 devoted to @ Whol1y‘irrﬁ1e~ -
vant telophane conference held between tha Board and 311 of the parties |
except couosel for the league on Gctober 2, 1771, AL the time the conference
call was arranged, the Board was fnlormed tﬂat'ﬂr. Cherry as well as all
othar counsel gr parties had 3gr§?d te participate. Fr. Cherry how Says
that "mvenis overtook® him after he or his office =mas informed that a

- | 0F
conference call would be made;lg

Thare was alse apparenily some confusion
whether the €all referved to Midland or Byron, but in any cvent counsel's
schedyle would have provented his particigation. Counsel thea abjects

. : " 4y 11
Ystrenuous)y” to 2 so-called “ex parta” conferance catt 1M

——fﬂecpﬂnﬁa cf Lea que, Exhibit B (Letter from Mr. Cherry to the Chawrman of
the Board, dated Cotober 5, 1981).

Wy,
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This whole prolix objection to Lae conference call is a nonissue which
in ne way exculpates the League or its counsel from derelictions of duty
concerning discovery. Fortunately, the Board reguested that the telephone
conference be covered by a court reporter, which was complied with, ' The
transcript of the conference shows that Applicant's counsel infovwied the Board
that Mr. Cherry had been contacted divectly regarding the call {Tr. 5-6).
Hevertheless, the Board did not go into the merits of the Applicant’'s com-
plaints about the League's failure to answer interrogatories, but directed
that a written potion be filed promptly because the scheduled dates are
irportant in this proceeding {Tr. 23). We add that Mr, Cherry's nonpartici-
pation in ihe conference does not vender it ex parte. He apparently had some
notice in sdvance of the call. One paviy cannot exercise a vete by ahsenting
himself from conferences with the Board, whather because he‘and his office
arg too busy or for some other veasen, HNo unilateral definitiocn of ex parte

encompasses such a result.

Tt is unnecessary Lo coment upon the League's deprecatory language
r2gi iivg the schedule in this proceeding, Such pejorative ccaments as
“huyry op and wait" (Response, p. 6), or criticizing the Noverber 1, 1981
cutaff Jdate for discovery {p. 4, n, 1), or false insinuations of “the
instability of arbitrary cutolfs applicable in eoffect only to the Intervenors"”
(p. 8}, do not werit a soriops response. T?e dilatory conduct of the Lsague

and its counsel is Lhe issue, and such "red herring® tactics will rat obscure

that issue fron consideration.




The 1 cts discussed supra establish that the League and its counsal hﬁwdw‘ f

- deliberately and willfully refused to coaply with the Board's ﬂrﬂ&? of ‘
August 18, 1381, a"d have not answered interrogatories or furgishgﬂ crdeved
discovery for a long period of time, The pature of the pretexts and‘extusés‘T
st fered for such noncompliance demonstrate that such conduct is not an
isaIﬁtad incident, but rather is part of a pattern of behavior which :_"
saricusly impadns our proceadings and impairs the integrity of our orders.
Sanctions are tharefore appropriate both to give all parties dJue pro£§s§ in

this procesding, and to deter similar conduch Ly other parties in the future.

The Comnission has indicated that the presidina ¢fficer has the naceseary

suthority to " impose appropriate sanctions on all parties who do wot $.1§i11

wi2/

their responsibitities as participants. In a recant policy statement,

the Comnission has discussed the spectrum of sanctions available to iicensfng

bgards to assist in the managewent of proceedings, including the df missal

of a party.1§/ Unjustiiied refusals or failures to comply with discovery

ordars have vesulted in the dismissal of parties or conteniicns.}ﬂ!

-lz:annﬁssinn's Statemant of Considevation, 37 Fed. Reg, 15127-28 (July 28,
1472).

Bfustatemant of rolicy on Cenduct of l.icensing Proceedings”, May 20, 1981,
CLI-B1-8, 13 KRC 452, :

lr4-”l!?tannsy1.-ania Powar and Light Company and Allegheny Electric Cooperative,
Inc. {Susqushasna Steam Electric Statiom, Units 1 and 2), ALAB-513, 12
HRC 317, 322, 339 (1940). sSea Metropolitan Edison Company (Three Hile

© Island Staticn, Uait Mo. 1), LEP-80-17, 11 NRC 5393 (1580D); Rarthern States
Fower Company, et al. {Tyron Energy Park, Unit 1), LGP-77-37, 5 HRC 1293,
1301 (1977); Offshore Power Systems (Manufacturing License for Floating
Ruclear Power Plants), 1BP-75.67, 2 NRC 513, 817 {1975); Public Service
Electric & Gas Conpany (Atlantic Huclear Generating Station, Units 1 and
2}, LBP-75-62, 2 NRC 702, 705-5 (1975). See also National Hockey League
v, Metropc)itan Hockey Club, 427 1.5, 639, 610 (1976): Mertens v. Humsel,

- 87 F,2¢_t~)362‘ (7th Cir. 1978); Kelley v. United States, 338 F.2d 328 {Ist
Cir. 1964).
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Under 211 of the circumstances shown in this proceeding, the Bozrd finds that
the Ledague should have a., of {ts contentions stricken, and it should be

dismissed as an Inl.cvening party (10 CFR §§2.707, 2.718, 2.740).

The motion for sanctions filed by the Léague on October 13, 1981, 1is

devoid of merit and borders on the frivolous. Such metion will be denied, -
QRDER

For all the foregoing reasons and based upon a consideration of the entire
racord, it is this 27th day of October, 1981

CROUERED

(1} That the Applicant's wofion for sanctions is grénted, and the

intevvengr Rocktord League of ¥omen Volers is diomissed as a party.

(2) The Rockford League of Women Voier's wotion for sdnctions sgainst

the Appliicant is denied.

FOR THE ATOHIC SAFETY AND
LICENSING DGARD

- #

x}
“Marshall £. Miller, Chairmin
ADMINISTRATIVE JUDGE

, "Z’_‘l Ay 46'_‘:@42_4:7;—_”_%—: . _221:!: i{y‘:&l}
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BY MISSIWGER

Patex Flynn, Esg.
Cherry & Flynn ~

One YBM Plaza

Suita 4501

Chicrgo, Illinois 40611

Py

Re: In the matter of Commonwealth Tdison Company
{(Byron T..tion, Units 1 and 2), Docket Wos,

1

Pear Mr. Fl}'u.tz

o August 295, we spoke bricfly with regard to the
Licensing Boarid's order of August 18 voquesting that the
parties discuss the lLesgua's response to Commonwealth Edison
Ccmrany's incerrcgateries. At the time, ycu iadicated that
you were revieswing the Leagua's contentions for purposes of
Jetermining in what time period you expecsted to be in a position
to ansuwer the interrogatories. You also stated you would
advise me before the end of the week, that is, befoxe rugust
73, as to an expected date for your responses. At the time,

i svygested the poscibility of some consclidacion of centen=-
¢:aps, inasmnch as the conteationy now zdmitted by the

foard contain a significant lev2l of duplication and overlap.
vestarday, we spoke ajain to discuss discovery. -You indicated
that your review of the contentions 5til) continues and you
sre nat yet in a position to state wvhan answers to interroga-
tories can be expected, You also indiceted that yon agreed
with me that some consolidation of issues might be possible.
Inasmuch 258 we are meeting on Thursday, September 10, to resolve
discovary diffarences in a parallel case now pending before
the YTllinois Commer.e <Commiszion, it wes agraed we would raise
the guestion of respe. .3 0 discovery in the NRC licensing
rasa at the some tima.

i would hope that by the Septexber 1D meeting you will
have mwade some progress toward responding to our interroga-
tories, as you have now had them since July 8, 1981, I enclose

. 0y
( EXBIBIT A-

il s



i I S S —
i

Peter Flynn, Esq.
Page Tvo

‘Soptonber 4, 1981

herewith a proposed method of consolidating contentions., I
would ask that you review these to the extent that time yernils
end be prepared, if possible, to discuss the enclosed propos:l
at gur me-ting on Séptember 10.

»

Sincerely, "
-
P/is ‘Paul M. Murphy
Encloaure One nf the Attorneys for

Commonwealth Edison Company

c¢c: Staven C. Geldbarg, Esq.
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teptenbar 16, 1381

Mr. Myron Cliorxy
Cherry & Flyun
One IUl Plaza ) . ]
suite 4501 \
chicago, *1lincis 50611

Pe3 Commonweéalth Iligon Conpany
{nryon Station, Unitsg ) and 2) i
. tovket Hog, 5u=454 and 50-458

Desr M. Cherxcys

This 1z to confirm cur conversatien of yestorday
vegsrding ponding dis  -ery Initiated liy Commonwoalth Edison
company &nd directed a. the Rockford Icagus of vcmen Voters -
pt DAANESBAPE. A8 , u vecall, on Jaly 3, 1531 Edison
directed interrogatorias to ks answered by the ILeaigue and by
DAARE/SAFL. On August 128, 1581, the licensing Poard entered
an Crder dir cting DARRLSAFE to snswer the interrogatories
"forthwith, and directing Idison and the league £o consult .
reGarding rospunsed to discovery.

I spoke Lo your partner on lugust 25 and September 3,
snd with you ou Soptember 10¢h and yesterday in an effori to
obtain a date certaln for anewers Lo our interrcgakorics; an
fhore Jdid not apeear o be aay ofther patterf to dlscusa in view
of ths Boazd's overruling vour chijecticns, Yesterdey yom agrocd
to provide znewers on lhehaif of the Iosgue and on babkalf of
DAARE/SATE by October 1, 1981, 7his «cte ig by no moans satis-
factory, given that the invorrogatouies were served on you.on
July 8, 1981, and that the Dicensing Doard overruled pour
ohjections to the Intarrozeierian on August 18, 19€l. Howevern;
in view of vour represe; tsticn pada oi Septumber 10, 1981
thet ag of that Jate no' bing hod bach dong towards maswaring
tha interrogatories, if does not now seam Lhot &n edrlier date
g achiovabla. We Jjook forward to recelpt of enswers on

Jbakalf of the Leaguo and DAAE/ELFE by October 1, 1281,
$ . ‘

I ¥

e Sincurely,

raul M. wrphy
LKtiorneys for
Cosmonvealth Edison Compeny

PHI/meb ' | ;
gae Eatls « Soxvien TSt 0 oo o et g




