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Introduction

The Natural Resources Defense Council, Inc. (NRDC) is
pleased to be able to give its comment; on the Commission's
proposed reconsideration of its rule providing an exemption
from adjudicatory procedures for procecdings involving military
or foreign affairs functions. 46 Fed. Reg. 47799 (Sept. 30,
1981). The rule in question, 10 C.F.R. §2.700a, was ori-
ginally promulgated without notice and comment on July 3,

1980. 45 Fed. Reg. 45253 (July 3, 1980) (Attached as Appendix
A).

The preamble to the original rule stated that it "developed
(sic) from the Commission's consideration of Natural Resources
Defense Council's February 1980 request for a hearing in the
matter of a proposed amendment to the special nuclear materials
license of Nuclear Fuel Services at Erwin, Tennessee.” Id
at 45254. This rule, in turn; was challenged by NRDC and
is currently under review by the U.S. Court of Appeals for
the District of Columbia Circuit (NRDC v. NRC, Nos. 80-1863,
1864, filed July 28, 1980).

The preamble to the proposed "reconsideratior" strongly

suggests that, as Commissioner Bradford notes in his
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Separate Views, the Commission is unlikely to seriously
reconsider whether the public interest would be served by
adoption of this rule. It appears from NRDC's perspective
that "the sole reason for seeking comment at this time is
to shore up the court prospects of the Commission's dubious
actions in the NFS-Erwin matter..." 46 Fed. Reg. at 47800.
This notice, which was published two weeks prior to oral
argument in NRDC's challenge to the original rule, has
succeeded in delaying that court's resolution of that case
for an indefinite period. Given this ;act, and the fact
that the notice repeats the same, conclusory description of
NRC's alleged need for the military functions rule, it seems
apparent that Commissioner Bradford is right.

Nonetheless, on the possibility that the Commission
may be seriously reconsidering its hasty action in promul-
gating this rule and applying it to NRDC in the NRS-Erwin
matter, we explain below our position that the Commission has
no military or foreign affairs functions under its review,
and therefore the rule should be repealed. Further, if the
rule is retained, it should not apply to the NFS-Erwin pro-
ceeding both because of the unlawful prejudice that results
to NRDC, and because NRC's regulation of the NFS-Erwin
facility does not directly involve a military function.
Finally, if the rule is not repealed, it should be conditioned
to ensure that only legitimate military or foreign affairs
functions are exempted from the zdjudicatory process in the

future.




I. The Rule Should Be Stricken Because The NRC Does
Not Regulate "Military or Foreign Affairs Functions."

The Administrative Procedure Act (APA) includes parallel
exemptions from ite requirements for formal rulemaking and
adjudicatory procedures "to the extent that there is involved
(1) 2 military or foreign affairs function of the United
States..." 5 U.S.C. §553(a). See also 5 U.S.C. §554(a) (4).

As NRDC explained in its briefs to the Court of Appeals, these
clauses have been interpreted as extremely narrow exemptions.
NRDC Initial Brief, pp 19-24; Reply Brief pp 17-20, attached
and incorporated hereto as Appendix B. The Senate Report
accompanying the original APA language stated only that the

exemption should "apply only to the extent' that the excepted

subjects are directly involved." S. Doc. No.248, 79th Cong.
2d Sess. (1946) (emphasis added). Focusing on these two
limiting phrases, Professor Arthur Bonfield explained (in
reference to the rulemaking exemption) to the Administrative
Conference of the United States that "rulemaking only in-
directly or tangentially related to the exempted functions

is not to be tieated as within the exemptions, and that close

cases should be treated as outside the exemption." */ In

short, the presumption is against exempting agency actions

from the provisions of the Administrative Procedure Act.
Moreover, Bonfield notes in support of limiting the scope
of the exemptions that Congress refused to exempt the War

and Navy Departments in theliir cntirety from the Administrative

*/Bonfield, Military and Foreig:rn ’<fairs Function Rulemaking
Under the APA, 71 Mich. L. Rev. 221, 237 (1972).
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it is adopted with public notice and comment. Initial
Brief at 31-35; Reply Brief at 20-27 (Appendix B). The law
is clear that parties involved in adjudicatory. proceedings
have a right to expect that those proceedings will not be

altered in a way that prejudices their case. Pacific Molasses

Co. v. F.T.C. 356 F.2d 386 (5th Cir. 1966). In this instance,
the NRC has deprived NRDC (or, hypothetically, any other
party) of its preexisting right to cross-examination, among

other things =-- a right which the caselaw and the NRC General

Counsel admit to be substantial. Initkal Brief at 34. There-
fore, application of this exemption to preexisting proceedings
is legally improper.

Secondly, it would be inappropriate to apply this rule
to NFS-Erwin as that facility is not a "military function.”
Operation of the NFS-Erwii facility is not "specially fitted
for, appropriate to, or expected of the armed frrces."
Rather, it is a civilian subcontractor of another civilian
firm in which no military personnel are directly involved.
Cee NRDC Initial Brief at 4. To apply this exemption to
NFS-Erwin, in light of the limiting interpretation placed
on its application by the legislative history and commentary,

would be arbitrary, capricious, and contrary to law.

Conclusion

Therefore, we propose that the NRC repeal its existing
rule. If the NRC decides instead to retain its rule, we
propose that the rule be modified to preclude its application

to the NFS-Erwin proceeding (the second alternative). Further,



to ensure that the rule will only be applied to direct

military or foreign affairs functions we propose that the

rule be modified as previously described.

Respectfully submitted,

g Ellynéss/

Lee L. Bishop

HARMON &.WEISS

1725 I Street, N.W.
Suite 506

Washir yton, D.C. 20006

Counsel for NRDC

Dated: November 16, 1981
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STATEMENT OF THE ISSUES

1. Whether a rule which exempts "military functions"
from the requirement of adjudicatory hearings in existing agency
rules is itself a "military function," and thereby exempt from
notice and comment pursuant to 5 U.S.C. §553(a)(1l).

2. Whether a rule which exempts "military functions"
from the requirement of adjud.catory hearings in existing
agency rules, thereby abolishing the preexisting righ* of
cross-examination is a rule of "agency procedure and practice,"
and thereby exempt from notice and comment pursuant to 5
U.S.C. §553(b) (3) (A). po

3. Whether a rule which exempts "military functions" from
the requirement of adjudicatory hearings in existing agency
rules, abolishing the preexisting right of crocs-examination,
is an "interpretative rule," and thereby exempt from notice
and comment pursuant to 5 U.S.C. §553(b) (3) (A). '

4. Whether a newly promulgated rule can be applied to an
ongoing proceeding, if the effect of the rule is to substan-
tially prejudice the rights of a party in that proceeding by
eliminating the preexisting right to cross-examination and
discovery.

This case has not previously been before this Court. All
proceedings in a related petition for review, NRDC v. NRC,

No. 80-1863, (D.C. Cir. filed July 28, 1980), were stayed by

order of this Court on September 29, 1980.
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REFERENCES TO PARTIES AND RULINGS

Parties
Petitioner is the Natural Resources Defense Council, Inc.
(NRDC) .
Respondent is the United States Nuclear Regulatory Com-
mission (NRC).
Rulings
The rule at issue was issued by the Commission on June

26, 1980, and officially reported in the Federal Register at

45 Fed. Reg. 45253 (July 3, 1980). It is reproduced at page

173 of the Joint Appendix. o

STATUTES AND REGULATIONS

Pertinent statutes and regulations are set out in Appen-

dix A.

STATEMENT OF THE CASE

Nature of the Case

This review proceeding challenges the ability of the NRC
to promulgate a rule eliminating the preexisting right to full
adjudicatory hearings for certain nuclear licensing cases
without notice and comment, as required by 5 U.S.C. §553. The
Commission admits that the rule, which exempts cases involving
"military or foreign affairs functions" from normal NRC adju-
dicatory rules, was promulgated in direct response to the
Natural Resources Defense Council's (NRDC's) request for hear-

ing to contest the amendment of the license of a commercial
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nuclear fuel processing facility operated by Nuclear Fuel
Services, Inc., in Erwin, Tennessee. The NFS-Erwin plant pro-
cesses weapons-grade nuclear material used in making rea:tor
fuel for naval submarines and surface vessels. It is regu-
lated by the NRC, which limits by license conditions the amount
of such material which may be "unaccounted for." Due to the
repeated failure to meet these license conditions, the cogni-
zant NRC staff recommended to the Commissioners that the
license for the facility be revoked. Instead, the Commissioners
proposed to amend the license to allow NFS-Erwin to "lose" more
nuclear material. NEDC's petition for a hearing of this
proposed (but immediately effective) amendment prompted the
NRC to adopt, without prior notice or the opportunity for com-
ment, a rule which would prevent a full adjudicatory hearing,
thereby protecting the NRC decision from rigorous scrutiny.
The Commission based its decision to promulgate the rule without
notice and comment on excep’ions in the Administrative Proce-
dure Act for "military functions," "interpretative rules," and
rules of "agency practice and procedure." However, the record
establishes that the NRC's sole purpose in promulgating this
rule wac to limit NRDC's raghts in the hearing on the NFS-Erwin
license amendment and that its sole purpose in doing so with-
out notice and comment was the imminent expiration of the term
of one of the 3 Commissioners in the majcrity.

The petitionnrs demonstrate below that the rule does not
fall under any of the claimed exceptions from the requirement

for notice and comment prior to promulgation. Further we show
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that the rule, even if properly promulgated, carot be applied
to the ongoing Erwin proceeding because it substantially pre-
judices NRDC's rights in that hearing.

Statement of Facts

1. NRC Regulation o7 NFS-Erwin

This case involves the regulation by the NRC of a nuclaar

fueli fabrication facility owned and operated by Nuclear Fuel
Services, Inc. a subsidiary of Getty 0il Company, at Erwin,
Tennessee (hereafter referred to as "NFS-Erwin"). A.R. IV—lB.l/
This facility manufactures highly enriched uranium fuel sold
to another private firm whigh fabricgtgs fuel for use in naval
reactors in submarines and surface vessels. 1Ibid. Because the
facility handles nuclear material capable of beinyg fabricated
into bombs, it is subject to NRC-required physical security
and material accounting procedures intended to prevent, inter
alia, the intentional diversion of weapons-grade uranium to
terrorists or foreign governments. 10 CFR Parts 70 and 73.
The NRC license “or NFS-Erwin contains a condition requiring
shutdown; investigation, and inventory of the plant when a
specified amounts of nuclear material is "unaccounted for."
A.R. IV-35, J.A. 24.

The NFS-Erwin facility has a long history of inadegiate

accounting and control of nuclear material. A.R. IV-43,

1/ References to documents in the administrative record
will be abbreviated "A.R." Documents reproduced in the
Joint Appendix will be identilied as "J.A."
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Cochran Affidavit 912. Most recently, on September 18, 1979,
the NRC announced its order commanding NFS-Erwin to cease
operations due to its violation of the limits on the amount
of weapons-grade nuclear material which may be unaccounted
2/

for.” The Director of the NRC's Office of Nuclear Material
Safety and Safeguards repourted to the Commission on December
14, 1979, that the subsequent inspection and inventory at
NFS-Erwin had not succeeded in accounting for the material,
nor had it found an explanation for its disappearance.

« « « [Wle can't rule out a theft or diver-

sion, we can't say that there basn't been

one. The only thing that we c'n say is that

we have no real explanation for the inventory

difference. And as the FBI pointed out, this

is one additional large inventory difference

added to the many differences that we have had

at that plant over these past several vears."

A.R. III-57, J.A. 3, 7.
On the basis of this series of unexplained losses of nuclear
material, the Director recommended to the Commission that the
license for NFS-Erwin be revoked. 1d. at 17.

On January 21, 1980, without public notice or opportunity
for hearing, the Commission instead issued an Order relaxing
the conditions of the facility's license by (1) deleting the
requirement that the plant be shutdown upon discovery of a
significant inventory difference, and (2) increasinyg the amount

of nuclear material which could be "lost" by at least 50 per

cent. A.R. IV-35, J.A. 24; 1IV-43, Cochran Affidavit 9Y32. The

2/ NRC News Release, No. 79-167 (September 18, 1979).
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Cymmission also ordered additional physical security and account-
ing requirements intended to address possible causes for the

lost material. The Commission's order authorized the NFS-Erwin
facility to resume operation under the new conditions, although
the license amendment was characterized as "proposed." A.R.
Iv-35, J.A. 24.

2. NRDC's Request For A Hearing

COnsistent with the requirements of Section 189a of the
Atomic Energy Act (AEA),E/ the January 21 Commission order pro-
vided that, within 20 days, "the licensee and any other person
whose interest may be affected may request a hearing with
regard to this proposed amendment." A.R. IV-35, J.A. 24, 26.
The hearing offered was necessarily a formal adjudicatory
hearing, including testimony submitted under oath and subject
to cross-examination, as it was the only type then provided for
by NRC regulations. 10 CFR Part 2 Subpart G.

On February 6, 1980, the Petitioner, Natural Resources

Defense Council (NRDC), responded by filing a Request for Hear-

ing. A.R., IV-43, J.A. 24. 1In brief, NRDC's Request for

Hearing stated facts demonstrating that the new license conditions

3/ In any proceeding under this chapter, for the

- granting, suspending, revoking, or amending
of any license or construction permits, . . .
and in any proceedin: for the issuance of
modification of ruler and regulations dealing
with the activities of licensees, . . . the
Commission shall grant a hearing upon the
request of any person w-dse interest may be
affected by the proceeding, and shall admit
any such person as a party to such proceeding.
42 U.S.C. §2239(a).
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would not adequately protect against diversion of weapons-
grade uranium or for undiscovered discharges of radiocactiv:
material to the environment. Moreover, NRDC contended that the
additional physical security requirements were incapable of
resolving the causes of the material losses, since the NRC
staff admittedly 4did not know the causes of the inventory
deficienqies.i/

NRDC's Request for Hearing contended further that operation

of the NFS-Erwin facility presents a continuing risk of diver-

sion of weapons-grade material and/or discharge of radioactive

" -

4/ "MR. DIRCKS: [Director, NRC Cffice of Nuclexr Material
Safety and Standards])

It [the new license condition'] does not, in my
view, give us the assurance that material can be
accurately accounted for in the facility or controlled.

* * -

"MR. BURNETT: [Director, NRC Division of Safeguards,
Office of Nuclear Material Safety and
Safeguaris])

. « «» We have not been able to determine the reason
for the accounting loss. Therefore, these 1l cense
conditions are general, they are broad-based. They
are not directed at the specific problem, therefore,
it is very hard to guarantee you that this will ccrer
t.”

COMMISSIONER KENNEDY:

Is the facility so designed and its process so
designed and operated to make possible the application
of kinds of accounting controls which would give a high
assurance?

"MR. DIRCKS:

In our view, it is not designed in that way."

A.R. III-57, J.A. 3, 8.
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the environment. Given the patent inadequacy of
measures at the plant and the need to maintain a

uel for naval reactors, NRDC maintained

reasonable course is for NRC to revoke the NFS-E

Staff recommended, and to have the U.S. Department
build a state~-of-the-art facility on a U.S. Govern-
ment reservation where improved material accounting and
enhanced security can be provided.
\DC has never requested that

and so long as,

reactors.

independent
situation, however, provides only appearanc

regulation and compromise

- £ o s
other rfac

of memoranda between




The succession of legal opinions that followed from
Counsel addressed various approaches to limiting
afforded NRDC to a legislative non-adversarial

On May 16, he advised that the Commission might be
take advantage of the exception allowed by the

Administrative Procedure Act (APA) "tc the exten
%

1s involved the conduct of militar

IV-70, J.A.

lished regulations affording adj

censing actions under §189a of the
rules change -- be applied prospect

1 s »
military af

~

of Part 2 [o
’sis attached to
"the Commission and
ued ([Section 189a
reco hearings . in a licensing pr
2) while "it is unclear whether
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itary function

assert
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"underlying facts" ‘n the Erwin case required formal adjudica-

tory procedures, even though policy issues are alsc involved.

(1d., J.A. 123).

On June 11, 1980, the General Counsel elaborated on his

May 16 recommendation that 10 CFR Par+ 2, Subpart G be amended

to exempt "military functions" from the requirement for formal

hearings.

In presenting the need for a rule change we
stated that it could be made "either with or
without prior public comment." However,
further analysis leads us to conclude that
the rule should go out for public comment

We reach this conclusion by the following
reasoning. The statutory exception to the
requirement to seek public commert which
exists for "rules of agency . . . procedure

or practice” is the one most like to be
available. However, the courts have held

that procedural rules issued without public
comment cannot be used to affect substantially
the rights of persons subject to agency
regulation. National Motor Freight Traffic
Ass'n., v. U.S., 268 F. Supp. 90 (D.D.C. 1967),
aff'd, 39370.S. 18 (1967); Pickus v. Parole
Board, 507 F.2d 1107 (D.C. Cir. 1974). Thus

it has been held that the only procedural rules
that are exempt from APA comment requirements
are technical regulations regarding the form

of agency actions and proceedings and do not
include rules which go beyond formality ard
substantially affect the rights of those sub-
ject to agency authority. Pickus v. Parole
Board, supra. . . Here, the rule would serve to
deprive the parties of rights to an adjudicatory
hearing including rights to cross-examination.
Such rights are considered to be substantial.*/

*/ In Bailly, ALAB-249, 8 AEC 980
T71974) the irability of a party :o
cross-examine was held sufficient
grounds to reopen the hearing.
Further, it has been recognized that
"intervenors may build their case
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'defensively' through cross-examina-
tion." Tennessee Valley Auchorit
(Hartsville Nuclear Plant, Units EA,
2A, 1B and 2B. ALAB-453, 7 NRC 341,
356 (1978). Therefcre, the renoval

of a right to cross-examination is
substantial.

A.R. V-3, J.A. 128 (emphasis added).

On June 16, the General Counsel reaffirmed his opinion

that the contemplated rules change could not properly be

termed "procedural," and thereby avoid the requirements of

the Administrative Procedure Act. A.R. I-16, J.A. 136. 1In
this memorandum, a novel notion surfaced for the first time =--
the idea that NRC might use the "military functions" exemption
in 5 U.S.C. §553(a) (1) to jﬁstify pro;ulgation of the new rule
without prior notice or opportunity for comment:

On reflection we wish to advise that the APA's
exception for "military functions" (Section
553(a) (1) might be applicable and might provide
a more legally defensible exception to the
requirements for notice and comment on the rule
change than does the procedural rule exception.
Ibid.

He based his conclusion on the following reasoning:

The argument for applying the exception is that
rules which address NRC procedures for adjudi-
cations involving the conduct of military and
foreign affairs of the United States must, in
the language of the statute, "involve" those
functions.

It could be argued to the contrary that the APA
legislative history indicates that the military
function exception applies only "to the extent”
a military function is "clearly and directly"”

or "directly involved," and that this rulemaking
does not itself directly involve a militl.ry
function but rather involves directly only the
Commission's rules for the conduct of hearings.



We have been unable to find any case law to
further illumine this point. While commenta-
tors have urged narrow construction of the
"military and foreign affairs"™ exception, it
has been generally acknowledged that a narrow
construction may not be required as a matter
of law and, because of the vagueness of the
term "military function," the exception 1is
difficult to apply, especially in marginal
cases. Id., J.A. 137 (footnote omitted).

Nevertheless, the General Counsel was not sanguine regarding

the NRC's ability to sustain this interpretation on

review:

udicial

1
4

Use of the military function excepticn
rules to enable the NRC to take immedia
advantage of the military function exce
for licensing may strike the court as a
pyramiding of gquestionable exceptions that
carries insufficient weight when compared
the perceived advantages of public particip:
tion and the seeming unfairness of not per
mitting the petitioner here to comment on
matter of critical concern to it. In shor
we cannot predict with any confidence the
come of litigation on this matter should 1
occur. Id., J.A. 138 (emphasis added).

Executive
Chairman

procedural rule" excep-

that the
procedural
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of the form of agency practice rather than
substantively controlling the outcome of
the proceeding, and second, new procedural
rules cannot be applied to pending proceed-
ings if a party will be injured or prejudiced
thereby. Pacific Molasses Co. v. F.T.C.,
356 F.2d 386 (5th Cir. 1966), See also,
American Farm Lines v. Black Ball, 397 U.S.

. - .A. -

4. The Commission's Decision

On June 26, 1980, the Commission promulgated, without
notice or opportunity for comment, an immediately effective
ru’e creating an exception to its rules for the conduct of

adjudicatory proceedings in cases "involving the conduct of

military or foreign affairs functions." A.R. V-14, J.A. 178.

.

Also on June 26, the Commission applied the new rule in
granting NRDC's request for a hearing on the proposed amend-
ment to the license for NFS-Erwin, announcing that the hearing
would be a legislative-type proceeding conducted before the
Commission, :ith no opportunity for discovery of cross-

examination.

The preamble stated that the rule "has developed from

the Commission's consideration of Natural Resources Defense
Council‘s Febrmary 6, 1980 request for a hearina" in the
NFS-Erwin license amendment order. A.R. V-14, J.A. 178, 179.
The preamble explained that the rule was necessary to "clarify"
that "adjudications involving military functions may bé

exempted. . . from the formal adjudicatory procedural require-

S/ Nuclear Fuel Services, Inc., Order No. CLI-80-27; A.R.
I-8, J.A. 174; Notice of Hearing (June 27, 1980). A.R.
I-9, J.A. 190. These orders were stayed by this Court
on September 29, 1980.
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ments which are applicable by rule to other adjudications con-

ducted by the NRC." 1Id., J.A. 180.

Finally, the Commission stated:

This rule is promulgated effective immedi-
ately. The regquirements of Section 553 of
the APA do not apply by the terms of that
section (see 5 U.S.C. §553(a) (1)) where, as
here, a military or foreign affairs function
of the United States is involved). Addi-
tionally, general notice of proposed rule-
making is not required because the amendments
by their nature concern rules of agency
procedures or practice, and because the
amendments merely interpret the present rules
of practice in 10 CFR Part 2 in light of
Section 151 of the Atomic Energy Act. 1Id.,
J.A. 181.

The Commission's decisions were “carried by identical
3-2 votes, with dissents filed by Commissioners Gilinsky and
Bradford. Gilinsky stated simply that:
I do not believe that the provisions of
the Administrative Procedures Act permit
the Commission to amend its adjudicatory
regulations in a manner which affects the
substantive rights of the parties without
providing notice and an opportunity for
comment.
He went on to assert that the series of June 26 decisions
were designed to continue "nominal oversight" of NFS-Erwin,
although "if this had been a commercial facility, its license
would have been revoked," as the "NRC Staff recommended."
Id., J.A. 183, Dissent of Commissioner Gilinsky.
Commissioner Bradford declared that "today's decisions
in this matter are dishonorable and disgraceful. The leave

one wondering just where the Commission would stop in its

efforts to avoid public scrutiny." 1Id., J.A. 184, Dissent of



=18=

Commissioner Bradford. He cited the series of legal memoranda
described above at pp. 7-13, asserting that the decision to
make the rule effective without notice and comment in reliance
on the "military function" exception was made "in the face

of irreconcilable advice from every respectable legal office
in the agency." 1Id., J.A. 186. He stated:

It is dubious enough to have stated that the

_ regulation of the Erwin facility involves a
clear military function, for neither regula-
tion nor the loss of special nuclear material
are within the functions normally performed
by the military and none of the people involved
are employees of the military. However, the
dubiousness of this action pales beside the
absolutely preposterous claim that the promul-
gation of a Nuclear Regulatory Commission rule
regarding military functions itself involves
the conduct of military affairs.*/ Even the
Department of Defense, which might attempt
such a claim regarding its rules, chooses in-
stead to offer notice and comment. Throughout
the entire span of the Federal Government, I
venture with some confidence to say that only
the three would-be colonels who are voting for
today's action have ever tried such a deception
as to what might be a military function.

*/ The difference between putting the
proposed change out for comment and en-
acting it immediately is entirely that
Commissioner Kennedy's term would expire
during the comment period, and the pre-
sent majority has reason to doubt that a
new apppointee would join their charade.
No armies will march: no navies will

sail; no planes will fly as a result of
this rule being made immediately effec-
tive instead of being put out for comment.
Not one iota more or less fuel will be
fabricated for the Navy. Nothing remotely
resembling a military function will occur.
All that will happen is that a civilian
commissioner's civilian term on this all-
civilian agency will not end before he
casts his civilian vote for a change in
the agency's civlian rules of practice.
I1d., J.A. 186, 187.
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Commissioner Bradford then commented on the other bases claimed

by the Commission for dispensin§ with notice and comment.

It is also clear, as already noted, that this
is not an interpretative rule, for it creates
two new types of hearing categories that are
not currently provided for in the NRC's regu-
lations. Finally, it is clear that this is
not a truly procedural rule, for it is no
mechanistic prescription of the form of agency
practice. This Commission has previously re-
cognized that the rights of parties to adjudi-
catory hearings, including the rights to cross-
examination are substantial. Furthermore, new
procedural rules cannot be applied to pending
proceedings if a party will be injured or
prejudiced thereby. Id., J.A. 188 (footnote
omitted).

This petition followed.

SUMMARY OF ARGUMENT

I. The NRC violated §553 of the Administrative Procedure
Act by promulgating without public notice and opportunity

for comment a rule creating a broadly-stated exemption from

existing NRC procedural rules mandating adjudicatory hearings.

The exemption created covers proceedings involving "military
or foreign affairs functions." 1In failing to provide notice
and comment, the NRC improperly relied on three exceptions

to the rulemaking provisions of the Administrative Procedure

Act. Specifically:

a) the promulgation of the rule itself does not "directly

involve. . . a military function," as defined in 5 U.S.C.
§553(a)(1l). The promulgation of an amendment to the Commis-
sicn's rules of practice governing civilian regulation of

nuclear facilities is not an activity particularly suited to
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or exercised by the military. Moreover, the intended object
of the rule -- the nuclear fuel fabrication facility at Erwin,
Tennessee -- is itself a privately owned and civilian regu-
lated commercial facility, by definition not performing any
function specifically fitted or appropriate for the military.
Finally, as even the NFS-Erwin facility will continue to
operate during the notice and comment process, that activity
will not be affected in any way by adhering to the requirements
of the Administrative Procedure Act.

b) the rule is not a "rule of agency practice and
procedure," as defined in 5 U.S.C. S§53(b)(3)(A). Rather,
it would eliminate the rights of parties such as NRDC to
cross-examination and discovery for a category of licensing
cases which had previously provided for adjudicatory pro-
cedures. Such rights are clearly "substantial," and their
elimination is not merely "procedural."

¢) the rule is not "interpretive." 5 U.S.C. §553(b) (3) (A).
Rather than interpreting or clarifying an existing rule or
statute, it would implement a statute for the first time,
creating a new exception to the NRC's rules for adjudicatory
hearings. This rule affects NRDC's substantive rights, and
is therefore not merely "interpretive."
II. Even if the rule at issue is held to have been properly
promulgated, it cannot be applied to the NFS-Erwin proceeding
because it severely prejudices NRDC's rights in an ongoing

proceeding by eliminating, inter alia, discovery and cross-

examination. The deprivation of these rights would frustrate
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NRDC's ability to effectively participate in the challenged

license amendment; therefore the rule cannot be applied to

this ongoing proceeding.

PROMULGATION OF THE RULE AT ISSUE
WITHOUT NOTICE AND COMMENT IS A VIOLATION OF
SECTION 553 OF THE ADMINISTRATIVE PROCEDURE ACT,
AS THE RULE IS NOT A MILITARY FUNCTION, AND IT
HAS SUBSTANTIVE, RATHER THAN PROCEDURAL OR
INTERPRETIVE EFFECTS

Section 189a of the Atomic Energy Act of 1954 (AEA), 42
U.S5.C. §2239(a), requires that
"in any proceeding under this chapter, for the
granting, suspending, revoking, or amending of
any license. . . the Commission shall grant a
hearing upon the request of any person whose
interest may be affected. . . .
The NRC, and its predecesscr agency (the Atomic Energy Commis-
sion) have always construed this section of the AEA to require

adjudicatery hearings. €iegel v. AEC, 130 U.S. App. D.C. 307,

314, 400 F.24 778, 785 (1968). 1Indeed, the NRC regulations

governing adjudicatory proceedings, which permit, inter alia,

for discovery and submission of testimony under oath subject

to cross-examination have been applied to §1389%a licensing

proceedings since the inceptions of those activities in the

1950's. 10 C.F.R. Part 2, Subpart G; A.R. IV-70, J.A. 115, 117.
The rule under review in this proceediny creates two

exceptions to this long-held procedure, for licensing activi-

ties involving military or foreign affairs functions. A.R. V-14,
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J.A. 178. 1In the preamble accompanying the new rule, the NRC
asserts that it need not comply with the notice and comment
procedures outlined in §553 of the Administrative Procedure
Act (APA) as the rule itself "involves the conduct of military
or foreign affairs functions," and also because the rule is
merely "an interpretative rule and a rule of agency procedure.”
Id., J.A. 180, 181.

%] Qe will demonstrate below, the NRC's claim that the
promulgation of this rule is a "military function" and
therefore exempt from normal notice and comment prior to
promulgation is contrary to the plaip.meaning of §553(a) (1) of
the APA and its legislative history, and is unsupported by
any judicial interpretations of this section. Moreover, as the
rule has the effect of eliminating the pre-existing rights to
discovery, cross-examination and a decision based on the record,
the rule affects substantive rights and is not merely "proce-
dural"™ or "interpretative."

A. The Promulgation Of A Rule Interpreting And

Applying The "Military Or Foreign Affairs

Fuaction" Exception To The NRC's Rules Of
Pra:.tice Is Not Itself A Military Function.

Section 553(a) of the APA states that its requirements
apply to agency rulemaking "except to the extent that there is
involved (1) a military or foreign affairs function of the
United States. . . ." 5 U.S.C. §553(a). This clause, which is
also included in 5 U.S.C. §554(a) (4) governing agency adjudica-

tions, was enacted by Congress as part of the orginal
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Administrative Procedure Act, enacted in 1946.  Unfortunately,
the legislative history is not very illuminating. The Senate
Report states that the military and foreign affairs functions
exceptions "apply only 'to the extent' that the excepted
subjects are directly involved.'Z/ The report does explain
that "foreign affairs functions" include "only those 'affairs'
wnich so affect relations with other governments that, for

example, -public rulemaking provisions would clearly provoke

definitely undesirable international consequences." Ibid.

The House report mirrors the Senate discussion. Id. at 267.
The Attorney General's Manual on the Administrative Pro-
cedure Actg/ notes that rulemaking di?ectly involving a
military function may be carried outvby other agencies than
the Defense Department, citing the Federal Power Commission's
provision of emergency electrical facilities during wartime,

9/
as authorized by Section 202(c) of the Federal Power Act.

6/ Act of June 11, 1946, Pub. L. No. 79-404, Section 4, 60
Stat. 237.

y 4 Legislative History of the Administrative Procedure Act,
S. Doc. No. 248, 79th Cong. 2d Sess. 199 (1946).

8/ United States Department of Justice, Attorney General's
Manual on the Administrative Procedure Act 26 (1947).

9/ During the continuance of any war in which the United
States is engaged. . . the Commission shall have
authority, . . . with or without notice, hearing, or
report, to require by order such temporary connections
of facilities and such generation, delivery, inter-
change, cor transmission of electric energy as in its
judgment will best meet tne emergency and serve the
public interest. 16 U.5.C. §824a(c).
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Both NRDC ana the NRC General Counsel (A.R. IV-70, J.A.
115, 119), have been unable to discover any caselaw analyzing
this exception from normal APA procedures.lg/ Indeed, the
General Counsel notes that the rulemaking exception (in 5 USC
§553(a) (1)) has never been claimed by the NRC, and that the
adjudicatory exception (5 U.S.C. §444(a) (4)) has been applied

in only one case -- "a hearing requested to contest a classi-

fication matter."” 1In the Matter of Power Reactor Development

Company, 1 AEC 18, 24 (1957). A.R. IV=-70, J.A. 115, 116.
Despite this paucity of source material, Professor
Arthur Bonfield performed a lengthy analysis of the military
and foreign affairs functibn exempt;;n for the Administrative
Conference of the United States.il/ Bonfield emphasizes the

language in the legislative history indicating that the

exemption should be applied only to rulemaking that "directly"

10/ See Gayer v. Schlesin%er, 172 vu.s. App. D.C. 172, 179
n. 13, 0 F. 0, n. 13, (1973) amended on other

grounds 161 U.S. App. D.C. 216, 494 F.24 1135 (1974)
(employee of Department of Defense held entitled to full
adjudicatory procedures before security clearance denied
on basis of homosexuality, regardless of DOD rules to
the contrary, containing no mention of APA exception);
McDonald v. McLucas, 371 F. Supp. 837, 840 (S.D.N.Y.
1973) (chalienge to DOD action classifying MIA's as
"dead: based on failure to follow APA rulemaking and
adjudication procedures dismissed as "the language of
the APA itself makes it clear that it does not apply")
Yiakoumis v. Hall, 83 F. Supp. 469, 472 (E.D. Va. 1949)
T"foreign affairs function" exception of APA held to
apply to immigration actions, as they are "an exercise
of a sovereign powar in international relations.")

11/ Bonfield, Military and Foreign Affairs Function Rule-

making Under the APA, 71 Mich. L. Rev. 221 (1972).
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relates to military functions, and then only "to the extent”
that suh functions are involved. It is Bonfield's interpre-
tation thaut "rulemaking only indirectly or tangentially
related to the exempted functions is not to be treated as
within the exemptions, and that close cases should be treated
as outside the exemption." 1Id., at 237. In short, the pre-
sumption is against exempting agency actions from the provisions
of the Administrative Procedure Act. Moreover, Bonfield notes
in support of limiting the scope of the exemptions that
Congress refused to exempt the War and Navy Departments in
their entirety from the Administrative Procedure Act, but
instead exempted only thosé function;'which are military as
opposed to "civil and regulatory." 1Id., at 236, n. 44.

Finally, Professor Bonfield concludes:

Secticn 553(a) (1) does not exclude all rules
involving the armed forces; it is only rule-
making involving 'military functions' that is
excluded. Consequently, only rulemaking
involving an activity that is specially fitted
for, appropriate to, or expected of the armed
forces as such because of their peculiar
nature, qualifications, or attributes is
exempted. Furthermore, to be excluded under
subsection (a)(l) the ruvlemaking in question
must "clearly and directly" involve such an
activity. Id., at 266 (emphasis in original).

In applying this guidance, it must be remembered that
the instant case does not require resolution of the gquestion
of whether NRC regulation of NFS-Erwin -- a civilian-owned,
operated and regulated facility which sells its product to
yet another private firm -- is a military function. Rather,

the Court must only decide whether the NRC is correct in

asserting that the promulgation of a rule interpreting and
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applying the "military function" exemption is itself a military
function, and therefore exempt from normal notice and comment
procedures. Commissioner Bradford, finds the Commission's
claim that the promulgation of this rule is a "military func-
tion" to be "absolutely preposterous."™ A.R. V-14, J.A. 178,
186, Dissent. Providing an insight into the proceedings of
the Commission rare for both its candor and indignation, he
notes:

The diffeirence oetween putting the proposed

change out for comment and enacting it imme-

diately is entirely that Commissioner Kennedy's

term would expire éuring the comment periocd,

and the present majority has reason to doubt

that a new appointee would )oxn their charade.

No armies will march; no navies will sail; no

planes will fly as a result of tn.3 rule being

made immediately effective instead of beinrg

put out for comment. Not one iota more or less

fuel will be fabricated for the Navy. Nothing

remotely resembling a military function will

occur. All that will happen is that a civilian

commissioner's civilian term on this all-civilian

agency will not end before he casts his civilian

vote for a change in the agency's civilian rules

of practice. 1d., J.A. 186, n. 4 (emphasis in

original).

The rule at issue here "directly relates" only to the

NRC rules of practice and procedure for adjudicatory hearings.
Nc "military function" will be prejudiced, delayed, or
affected by affording prior notice and the opportunity to
comment on the rule. Indeed, even NFS-Erwin is operating
today and will continue to operate completely independently
of tle promulgation of this rule. Moreover, the quality of
NRC's regulation could be substantially improved by proposing

this rule for notice and comment; the concerned publi: could
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law is clear that such a change is neither "procedural" nor
"interpretative,” and therefore requires notice and opportunity
for public comment before promulgation.

1. Procedural Exception

Section 553(b) (3) (A) of the APA exempts from the require-
ment of advance notice of proposed rulemaking those rules
which are "rules of agency. . . procedure or practice." As
this Ciécuit has noted:

A matter "relating to practice or procedure"
means technical regulation of the form of agency
action and proceedings. This cutegory too,
should not be deemed to include any action which
goes beyond formality and.substantia.ly affects
the rights of those over whom the agency exer-
cises authority.

Pickus v. United States Board of Parole, 165 U.S. App. D.C.

284, 289, 507 F.2d4 1107, 1112 (1974) (emphasis added). The
Court stated that the challenged rules "were of a kind calcu-
lated to have a substantial effect on ultimate parole decisions,"
in that they "narrow [the Board's]) field of vision, minimizing
the influence of other factors and encouraging decisive

reliance upon factors whose significance might have been dif-
ferently articulated had Section 4 been followed."

In Reynolds Metal Co. v. Rumsfeld, 564 F.2d 663, 669

(4th Cir. 1977), the court agreed with Pickus that "notice and
comment [are] required if the rule makes a substantive impact
on the rights and duties of the person subject (o regulation.”
There, the court upheld a procedural rule which "provides an
expeditious means of transmitting to the [Equal Employment

Opportunity] commission complaints that should have been mailed
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to it in the first place." The rule "neither diminishes nor
increases the company's rights and duties," and was upheld. 1Ibid.

There can be no question that the new rule is a major
departure from past agency practice. The Commission's Execu-
tive Legal Director has detailed the agency's consistent
recognition that Sectin 189%a of the Atomic Energy Act obligates
the NRC to offer adjudicatory hearings for all licensing acti-
vities. A.R. V=13, J.A. 148, 150, n. 3. (Memorandum from
Howard K. Shapar to Chairman Ahearne, June 19, 1980). He con-
ceded that the proposed rule would have the effect of removing
the preexistino right of cross-examination, which he
characterized as a "radical change" in agency practice. Id.,
Jehe 153,

There can also be little doubt that the rule under review
goes far beyond the purely "formalistic" procedural rule

described in Pickus, supra. Tre rule removes the preexisting

rights to cross-examination and discovery, resulting in a
proceeding which is much more likely to produce a decision
favorable to the Commission, as it eliminates a party's ability
to introduce damaging documents and to adduce contrary testimony
of Commission employees. In a formal opinion to the Commis~-
sioners, the NRC General Counsel agreed that the right to
cross-examination in NRC licensing proceedings was "substantial,"
and that the Commission therefore could not take advantage of

the "procedural" exception. A.R. V-3, J.A. 128, 129. He

explained:
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In promulgating this rule, the NRC has chosen to implement the
"military functions" exception for the first time, carving

out a new exception from its adjudicatory procedures which
substantially diminishes the ability of parties such as NRDC
to develop the factual record necessary to effectively
participate in agency decision—making.lg/ In this respect,

the NRC's new rule is strikingly similar to the rule at issue

in Brown Express, Inc. v. U.S., 607 F.2d 695 (5th Cir. 197:),

There, the court prohibited the ICC from reversiag w.rheouc
notice and comment a long-estaklished policy cof notifying com=-
peting carriers of the filing of applications for emergency
temporary authority:

The Commission's Notice of Elimination is not
an interpretative rule, for i1t does not purport
to interpret a statute or regulation. . . .
[Tlhe Notice of Elimination is not a mere clari-
fication. It defines no ambiguous term. It
gives no officer's opinion about the meaning of
the statute or regulations. Rather, it effects
a change in the method used by the Commission
in granting substantive rights. As such, it is
a new rule and cannot be interpretive. 1Id., at
700, (empahsis added).l3/

12/ For an explanation of the munner in which denial of
discovery and cross-examination would frustrate NRDC's
ability to present a case on the basic factual issues
concerning the proposed amendment to the NFS-Erwin
license, see petitioner's Memorandum of Pblntgrpna
Authorities in Support of Motion for Stay of NRC Orders
of June 26, 1980, Pending Judicial Review, September 9,
198C, pp. 15-18.

13/ See also, Texaco v. FPC, 412 F.2d 740 (3d. Cir. 1969)
National Motor Freight Traffic Ass'n. v. U.S., 268 F.
Supp. 90 (D.D.C. 1967); Pharmaceutical Manufacturers
Ass'n. v. Finch, 307 ¥. Supp. 858 (D. Del. 1970).
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In addition, in Cerro Metal Products v. Marshall, 467

F. Supp. 869, 882, (E.D. Pa. 1979), aff'd. 620 F.2d 964 (3d.
Cir. 1980), the court rejected an agency's characterization
of a rule as "interpretive" based in large part on the agency's
past practice of allowing notice and comment on many other
ruies which "seemed to impinge in some consequential way on
the interests of those regulated and protected by the Act."
The list of NRC regulations promulgated after notice and
comment attached to the Shapar memorandum, A.R. V=13, J.A. 148,
includes many which have far less impact on the rights of
parties than does this rule. Perusal.of that list strengthens
the conclusion that, in its zeal to avoid scrutiny of the
merits of its action in the matter of NFS-Erwin, the NRC has
arbitrarily turned its back on its own precedent.

A recent decision by this Circuit is also directly rele-
vant in that it explains the vital purposes served by the
requirement that notice and comment precede agency rulemaking.

In Chamber of Commerce v. O0.S.H.A., No. 78-2221 (July 10, 1S80),

the action under review was the promulgation by the Occupatiocnal
Safety and Health Administration of a self-styled "interpretive
rule and general statement of policy" without notice or the
opportunity for comment. The Court declared the rule to be
legislative rather than interpretive since its clear intent

was tc "implement" tre underlying statute rather than to "explain
it, and vacated the rule. Sl.op. at 1ll. The decision of the

Court contains lanquage pertinent tc¢ the issues here:
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The Assistant Secretary should not treat the
procedura. obligations under the APA as mean-
ingless ritual. Parties affected by the pro-
posed legislative rule are the obvious
beneficiaries of proper procedures. ~vrior
notice and opportunity to comment permit them
to voice their objections before the agency
takes final action. Congress enacted 5 U.S.C.
§553 in part to "'afford adequate safeguards
to private interests.'" [Citations omitted])
Given the lack of supervision over agency
decision-making that can result from judicial
deference and Congressional inattention, this
protection, as a practical matter, may consti-
cute an affected party's only defense mechanism,

An agency also musgt not forget. however, that

it too has much to gain from the assistance of
outside parties. Congress recognized that an
agency's "'knowledge is rarely complete, and it
must learn the . . . viewpoints of those whom
the regulation will affect. . . . JPublic]
participation . . . in the rulemakinj process

is essential in order to permit administrative
agencies to inform themselves. . .'" [Citations
omitted]

* * *

Finally, and most important of all, highhanded
agency rulemaking is more than just offensive

to our basic notions of democratic government;

a failure to seek at least the acquiescence of
the governed eliminates a vital ingredient for
effective administration action. . . . Charting
changes in policy direction with the aid of
those who will be affected by the shift in
course helps dispel suspicions of agency predis-
position, unfairness, arrogance, improper
influence, and ulterior motivation. Public par-
ticipation in a legislative rule's formulation
decreases the likelihood that opponents will
attempt to sabotage the rule's implementation
and enforcement. [Citations omitted] Chamber of
Commerce, supra, Sl.op. at 13-14.

As noted above, participation by the interested public,
including NRDC, could assist the NRC to consider and develop
criteria for the appropriate application of the "military

functions" exemption, assuming that there are situations to



-3l

which it may legitimately apply to NRC's duties and responsi-
bilities. The agency's invocation of the “interpretive'
exception to aveid notice and comment on this rule is not

only "highhanded,"” it is plainly wrong.
11

EVEN IF THE RULE IS HELD TO BE
PROPERLY PROMULGCATED, IT CANNOT BE APPLIED
TO THE PENDING PROCEEDING CONTESTING THE
LICENSE AMENDMENT FOR NFS-ERWIN AS THE RULE
WOULD SUBSTANTIALLY PREJUDICE NRDC'S RIGHTS
BY ELIMINATING THE RIGHT OF CROSS~-EXAMINATION

As described supra, p. 5, the NRC proposed to amend the
operating license for NFS-Erwin on'SEnuary 21, 1980. The
public notice of the proposed amendﬁent stated that "the
licensee and any other person whose interest may be affected
may request a hearing with regard t> the proposed amendment."
A.R. IV-35, J.A. 22, 23.

On February 8, NRDC petitioned the Commission for a
hearing on the proposed amendment, as authorized by §189a of
the Atbmic Energy Act and the proposed amendment itself. At
that time, and since the Commission begar. 1ssuing licenses
for nuclear facilities, NRC procedural rules recognized only
one class of hearing in licensing proceedings, adjudicatory
hearings including the rights of discovery and cross-examina-

tion, inter alia. 10 C.F.R. Part 2, Subpart G.

Subsequently, on June 26, 1980, the NRC simultaneously
promulgated the imrnediately effective rule at issue and applied
it retroactively to the pending NRDC petition, therey elimina-

ting NRDC's preexisting rights.
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The limitation on an agency's ability to apply procedural

rules retroactively was stated clearly in Pacific Molasses Co.

v. FTC, 356 F.2d 336, 390 no. 10 (5th Cir. 1966): "new pro-
cedural rules may be made to apply to pending proceediras. . .

if injury or prejudice does not result therefrom." 1In that

case, the court overturned an FTC administrative decision because
the law judge applied a new rule to the proceeding, allowing

him to ignore his pre-trial order requiring the FPTC staff to
notify the parties of its documentary evidence and witnesess

15 days before the hearing. The court held the violation to

be substantial, as it diminished the effectiveness of cross-
examination. 1Id., at 390-91.

In Sun 0il Co. v. FPC, 256 F.2d 233 (5th Cir. 1958),

cert. den. 358 U.S. 872, the Court approved the application
of a new procedural rule eliminating the filing of natural
gas rate reports by non-producers holding an ownership share
of natural gas production facilities. The court found that
the new rules did not prejudice Sun, even though its pre-
viously filed reports were discarded, because Sun retained
the right to intervene in any formal adjudicatory rate
proceeeding if it believed the rate filings by other producers
were improper. Id., at 240.

In this case, retroactive application of the "military
functions” rule will severely prejudice NRDC's preexisting
rights to effectively participate in the NFS-Erwin license

amendment proceeding. Wiereas Pacific Mclasses, supra, rejected

retroactive application of a rule which merely diminished the



effectiverness of cross-examination, the rule at issue in this

case removes that right altogether. Unlike-the procedures in

Sun Oil, supra, there is no further adjuvdicatory proceeding at

which NRDC can assert its rights if denied in this licensing
proceeding.

If the Erwin prnceedings go forth according to the plan
proposed by the Commission, NRDC will be deniea discovery and
denied the right to cross-examine the assertions of the
opposing parties. In practical effect, the assertions of
NFS, the Commission staff, and the Department of Energyv will
be insulated from effective probing.. NRDC has raised, among
others, the following factual issues requiring resolution in
the NFS-Erwin license amendment proceeding:

l. Do the amended license conditions provide ade-

guate protection against the threat of theft
or diversicn of weapons-grade material?

2. Do the amended license conditions provide ade-

quate protection against on-site fabrication of
a crude atomic bomb?

3. Do they protect against innocent or malevolent

undiscovered discharges of radiocactive material?

4. Are excessive amounts of radiation being dis-

charged into the environment from the wventilation

systems, scrap reccvery operations and liquid

effluent streams?
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5. Does the purpoted "offsetting" of new physical
security regquirements acainst loosened material
accounting restrictions conform to fundamental
safequards principles which require a high degree
of confidence in both types of controls?

Prehearing discovery and the submission of testimcay
under oa;h subject to cross-examination are clearly required
ir order to build a useful and reliable record on these issues.
For example, NRDC must be permitted material in the hands of
NRC, NFS, and other parties to the procceeding, documenting
the history of NFS's operations and the effectiveness or lack
thereof of current ard past security and accounting measures.
In addition, we must be allowed to gquestion under oath members
of the NRC Staff on the basis for their recommendation that
the NFS license be revoked. This is particularly crucial
since the NRC Staff, pursuant to the express direction of the

Commissioners now sitting in judgment in the administrative

proceeding, will be taking the opposite position at the hearing.

Under these circumstances, it is apparent that NRDC's rights
cannot be protected by the Commission's undertaking to pose
such guestions submitted by the parties as it believes appro-
priate.

As described in Part I.B.l. of this brief, the NRC General

Counsel himself considered the deprivation of cross-examination

to constitute the loss of a "substantial right." A.R. V-3,J.A. 128,

For this reason, he also advised the Commission not to make

the rule effective immediately, but to apply it after allowance
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for notice and comment. A.R. V-3, J.A. 128. See also General
Counsel memorandum of May 16, 1980, A.R. IV-70, J.A. 11%, 116,
("We recommend a rules change -- to be applied prospectively").
The General Counsel's legal opinion was apparently overridden
by misguided notions of cxpediency. Nevertheless, according

tc the principle enunciated in Pacific Molasses, supra, the

NRC may not apply this rule to the procceedings on the proposed

amendment to the NFS-Erwin license.
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CONCLUSION

As Commissioner Gilinsky stated in his diss
wor‘h recalling what this case is about.”

entire record in this case -- from the failure of NFS

rule which removed the preexisting right
to adjudicatory hearings -- evidence an intent by the NRC to
shield itself from disclosure of the nature and extent of an
mbarrassing and potentially dangerous regulatory failure

The agency has gone to
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APPENDIX A

PERTINENT STATUTES AND REGULATIONS
Statutes

1. Section 3 of the Administrative Procedure Act, 5 U.S.C.
§553 (1966).

§ 553. Rule making

(a) This section applies. according to the provisions thereof, ex-
cept to the extent that there is involved —

(1) a military or foreign affairs function of the United
» States; or

(2) a matter relating to agency management or personnel or
to public property, loans, grants, bencfits, or centracts.

(1) General notice of proposed rule making shall be published in
the Federal Register, unless persons subject thereto re uamed and
either personally served or otherwise have actual notice thervof in
accordance with law, The notice shall include—

(1) ~ statement of the time, pl:cc. and nature of public rule
making proceedings;

(2) reference to the legal authority under which the rule is
proposed; and

(3) either the terms or substance of the proposed rule or a
description of the subjects and issues involved.

Except when notice or hearing is required by statute, this subsec-
tion does not apply—
(A) to interpretative rules, general statements of policy, or
rules of agency organization, procedure, or practice; or

‘B) when the agency for good cause finds (and incorporates
the finding and a brief statement of reaxons therefor in the
rules issued) that notice and public procedure thercon are im-
practicable, unnecessary, or contrary to the public interest

(¢} After notice vreguired by this section, the agency shall give in-
terested persons an opportunity to participate in the rule making
through submussion of written data, views, or arguments with or
without opportunity for oral presentation.  After consideration of
the relevant matter presented. the agency shall incorporate in the
rules adopted a coneise general statement of their baxis and pur-
pose. When rules are required by statute to be made on the record
after opportunity for an agency hearing, sections 556 and 557 of
this title appls instead of this subsection.

(d) The required publication or service of a substantive rule shall
be made pot less than 30 days before its effective date, exeept—

(1) a substantive rule which grants or recognizes an exemp-
tion or relieves a restriction;
(2) interpretative rules and statements of policy: o:
(3) as otherwise provided by the agency for good cause
found and published with the ru'e.
(¢) Each ageney shall give an interested nerson the vight to peti-
tion for the issuance, amendment, or repeal of a rule.

Pub.L. 83-554, Sept. 6, 1966, 80 Stat. 383.
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3.

Section 4 of the Administrative Procedure Act, 5 U.S.C.
§554 (1966)

§ 554. Adjpdications
(a) This section applies, according to the provisions thereof, in

every case of adjudication required by statute to be determined on

the record after opportunity for an agency hearing, except to the ex-
tent that there is involved—

(1) a matter subject to a subsequent trial of the law and the
facts de novo in a court;

(2) the selection or tenure of an employece, except a hearing
examiner appoint ad under section 3105 of this title;

. (3) proceedings in which decisions rest solely on inspections,
tests, or elections ;

(4) the conduct of military or forcign affairs functions:

(5) cases in which an agency is acting as an agent for a
court; or

(6) the certification of worker representatives.

Section 189%9a of the Atomic Energy Act, 42 U.S.C. §2239(a)
(1954; as amended, 1957, 1962)

§ 2239. Hearings and judicial review

(a) In any proceeding under this chapter, for the granting, sus-
pending, revoking, or amending of any license or construction per-
mit, or application to transfer control, and in any proceeding for the
issuance or modification of rulex and regulations dealing with the
activitior of heenseex, and in any procecding for the payment of
compensation, an award or royalties under sections 2150, 21IK7,
2236 ¢ ) or 2228 of this title, the Commission shal! grant a hearing
upon the reguest of any person whose interest may be affected by
the procecding, and shall admit any such person as a party to such
procecding. The Commission shali hold a hearving after thirty diays’
notice and publication once in the Federal Register, on cach applica-
tion undey section 2123 or 21340y of this title for a construction
permit for o facility, and on any application under section 2134(¢)
of this title for a construction permit for o testing facility. In cas-
es where such o construction permit has been issued following the
holding of such a hearing, the Commission may, in the absence of a
request therefor by any person whose interest may be affected, i«
sue an operating hicense or an amendment to a construction permit
or an amendment to an operating hicense without a hearing, but
upon thirty days' potice and publication once in the Federal Regis-
ter of its intent to do so. The Commission mav dispense with such
thirty days’ notice and publication with respect to any application
for an amendment to a construction permit or an amendment to an




42 U.S.C. 2239%(a), continuea

operating license upon a determimation by the Commission that the
amendment involvea no significant hazards consideration.

(b) Any fina! order entered in any proceeding of the kind speci-
fied in subsection (a) of this section shall be subject to judicial re-
view in the manner prescribed in the Act of December 29, 1950, as
amended, and to the provisions of section 10 of the Administrative
Procedure Act, as amended.

Aug. 1, 1946, c. 724, § 189, as added Aug. 30, 1954, c. 1073, § 1, 68
Stat. 858, and amecaded Scpt. 2, 1987, PubL. 85-28€ § 7, 71 Stat
579; Aug. 29, 1962, Pub.l.. B7-615, § 2, 76 Stat. 409,

Regulations

1. NRC Rules of Practice for Domestic Licensing
10 C.F.R. 2.700, 2.700a

t 1708 Scope of subpart.

The general rules in this subpart
govern procedure in all adjudications in-
iated by the ‘ssuance ol an order wo
show cause, an order pursuant 1o §
2 205(¢). a notice of hearing, a notice of
propused action issued pursuvant o §
2105, or a notce issued pursuant to §
2102du V)

§2.700a Exceptions.

Consistent with due process
requirements the Commission may
provide alternative procedures in
adjudications to the extent thal ihere 1s
involved the conduc! of military or
foreign affairs functions.

Proceedings
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