UNITED STATES OF AMERICA
~ NUCLEAR REGULATORY COMMISSION

FORE THE ATOMIC SAFETy AND LICENSING BOARD

In the Matter of )

) Docket No. 50-155 OLA
CONSUMERS POWER COMPANY ‘' (Speut Fuel Pool

) Expansion)
(Big Rock Point Nuclear Plant) )

LICENSEE'S FURTHER RESPONSE TO LATE-FILED
CONTENTIONS OF INTERVENORS CHRISTA-MARIA, ET AL.

I. INTRODUCTION

On September +, 1981 Intervenors Christa-Maria,
Jim Mills and JoAnne Bier ("Intervenors") filed 31 addi-
tional contentions which they sought to have litigated in
this proceeding. Intervenors purported to file such con-
tentions pursuant to this Licensing Board's "Order Following
Special Prehearing Conference" dated January 17, 1980, which
included a scheduled time within which intervenors could
file "any new contentions based on new information contained

in SER and EIA." Consumers Power Company (Big Rock Point

Plant), LBP-80-4, 11 NRC 117, 134. However, in their 1initial
September 4, 1981 pleading Intervenors made no attempt to
relate any of their 31 additional contentions to "new infor-
mation contained in SER and EIA," nor did Intervenors address
the five part balancing test for late-filed contentions set
forth in 10 CFR §2.714(a).

Licensee and the NRC staff filed responses to
Intervenors' additional contentions pointing out these

deficiencies. Moreover, Licensee and the Staff explained
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that the additional contentions also fail to meet the minimal
requirements of nexus, basis, and specificity applicable to
all contentions in NRC proceedings whether or not timely
filed. Finally, Licensee observed that some of the addi-
tional contentions were restatements of contentions which
have already been admitted by the Board, and therefore no
purpose would be served by theilr admission.

On October 9, 1981 Interverors filed a replyl/
withdrawing one of the more frivolous of their additional
contentionsg/ but arguing with more imagination than plausi-
bility that the remainder were not untimely because they
could be related to new information contained in the SER and
EIA, or to two contentions which had been withdrawn at the
Special Prehearing Conference subject to later reassertion.
In the alternative, Intervenors for the first time addressed

some of the five factors set forth in 10 CFR §2.714(a), which,

they claimed, support admitting their late-filed contentions.

1/ Intervenors' Reply to Licensee's Motion ana Staff's
Response to Intervenor's Additional Contentions and
Reply to Licensee's Separate Motion Concerning Con-
tention 9-1 (hereinafter "Reply").

2/ Intervenors withdrew late-filed contention 15-1, which
stated that:

The additional spent fuel will increase the heat
discharged into Lake Michigan, creating an un-
acceptable thermal impact, a deletericus imbalance
of ecosystems in the area of Lake Michigan and a
danger to the health and safety of the public.

The NRC Staff's EIA estimates that the potential increase
in thermal discharc from the Plant to Lake Michigan
due to the propos.d modification 1s less than 0.04%.



Intervenors' October 9, 1981 reply 4id little to meet Li-
censee's relevance, basis, specificity and redundancy objec-
tions to individual contentions, apart from the unsupported
assertion that Intervenors' late-filed contentions raise
"important safety questions".

On October 23, 1981 the Board granted Licensee
permission to file this further response to Intervenors'
attempted justification of their late-filed contentions.

I11. INTERVENORS' ACCUSATION THAT LICENSEE AND THE NRC STAFF
ARE "CALLOUS TO THE PUBLIC HEALTH AND SAFETY" IS IRRE-
SPONSIBLE; INTERVENORS' CLAIM THAT FURTHER DELAYS IN
THIS PROCEEDING ARE "NOT A SERIOUS MATTER" IS WRONG;
INTERVENORS' UNSUPPORTED ASSERTIONS THAT "“IMPORTANT
SAFETY ISSUES" ARE RAISED DOES NOT EXCUSE COMPLIANCE
WITH THE NRC'S RULES OF PrRACTICE.

A number of arguments made by Intervenors in their
Reply must be met at the outset, because they are fundamen-
tally unfair, wrong, and misleading. Intervenors charge
that the opposition to their late-filed contentions shows
“"the callousness of the Staff and Li~ensee to the public
health and safety" (Reply at 4). This is an unfounded and
irresponsible accusation. Consumers Power Company has
operated the Big Rock Point Plant safely for almost twenty
years. This outstanding record was certainly not achieved
through callousness to the public health and safety. Li-
censee has a right to oppose Intervenors' additional conten-
tions because they do not meet the requirements of the
Commission's Rules of Practice, because their admission

would cause substantial delay, and because Licensee does not

believe they raise "important safety questions".



Intervenors also argue repeatedly that any delay
caused by the admission of these late-filed contentions
would not be prejudicial since "the plant can operate until
1984 without expanding the spent fuel pool". This position
however, blithely ignores the fact that the Big Rock Point
Plant will lose full core discharge capability ("FCDC") as
of the refueling outage scheduled for this winter. As
explained in the affidavit of Carl Larsen dated June 1,
1981,3/ without FCDC Licensee cannot unload the reactor to
make inspections of or repairs or modifications to reactor
vessel internals. While FCDC is not a safety requirement,
lack of FCDC can result in substantially prolonged outages
for the reactor and therefore represents real and continuing
economic risk. For this reason it is important to Licensee
toc maintain FCDC at Big Rock Point Plant. The further
"minor" delays in this proceeding of perhaps "many months"
apparently contemplated with equanimity by Intervenors
(compare pages 14 and 15 of Intervenors' Reply) would indeed

be prejudicial.

3/ Mr. Larsen's affidavit was submitted to this Board last
summer in opposition to Intervenors' motion for a
nine-week delay in this proceeding. While the Board
eventually granted Intervenors' request, it did so
"solely upon consideration of Intervenors' having
received the SER, the EIA and thousands of pages of
Licensee's responses to discovery during the latter
part of May, 198l1..." Order Revising Schedule, dated
June 16, 1981. Licensee did not understand the Board's
order as indicating that further delays in this pro-
ceeding are "not a serious matter", as Intervenors now
suggest. (Reply at 15.)




Finally, Intervenors gquote, not for the first

time, Chief Judge Grossman's comment made at the Special

Prehearing Conference that the Board would never deny a

request to raise a "legitimate safety question". (Tr. at
195-96.) Intervenors cling to this remark like a life-
jacket, arguing that "[t]lhat is the qguestion, the only valid
question this Board should consider--is there a safety
qguestion that ought to be addressed". (Reply at 2). But

Chief Judge Grossman's comments were directed only to time-

liness. Licensee does not believe the Chief Judge was
promising to excuse Intervenors from showing that their
additional contentions fall within the jurisdiction of the
Board, or that he meant to imply that the basis and spe-
cificity requirements of the NRC's Rules of Practice would
be waived upon Intervenors' mere allegation that "important
safety questions" exist. In fact, Intervenors' failure to
provide intelligible contentions with sufficient nexus,
basis and specificity to permit litigation in this proceed-
ing strongly supports what Licensee believes to be the case,
that no important safety questions do exist with respect to
1ts storage rack replacement proposal.

III. INTERVENCRS' REPLY DOES NOT ESTABLISH THAT THE ADDI-

TIONAL CONTENTIONS ARE TIMELY NOR HAVE INTERVENORS MET
THE FIVE-PART BALANCING TEST FOR LATE-FILED CONTENTIONS.

A. The NRC Staff's SER and EIA

Both the Staff and Licensee pointed out in their
September 15, 1981 responses to Intervenors' additional con-

tentions that all of the contentions were untimely under the




Board's schedule, which provided for the filing only of "new
contentions kased on new information contained in SER and
EIA". The clear intent of this provision was that 1f the
Staff analysis revealed previously unavailable facts bearing
on the safety of the proposed pool expansion, Intervenors
would not be deprived of an opportunity to put those facts
in 1issue through properly framed contentions. Intervenors,
however, took this provision as a license to treat a pro-
ceeding already underway for two years as beginning de novo;
they submitted a laundry list of contentions without even
refering to the Staff's SER or EIA, let alone attempting to
show that the contentions were based on new facts revealed
in those documents. In replying to the objections of the
Staff and the Licensee, Intervenors for the first time
attempt to tie their contentions to the Staff documents, but
these attempts are patently frivolous.

In order to come within the terms of the Board's
order it does not suffice to point to a section the SER or
the EIA and allege that because the section deals with a
general aspect of the proposed pool expansion any new con-
tention in the same general area is now admissible withcut
regard to what the section actually says. This procedure
obviously could be used to justify virtually any new con-
tention because the SER and EIA are comprehensive documents
that treat all the relevant health and environmental aspects
of the proposed spent fuel pool exp:nsion. Moreover, most

of the Staff's conclusions in those documents are based on



the Licensee's calculations submitted in the Application in
this proceeding and in various supplements thereto furnished
at the request of the Staff. All such data have long been
available, and the Board's schedule provides no justifica-
tion for introducing cont2ntions based on them at this stage
of the proceeding. All of Intervenors' new contentions
suffer from this fatal defect.

Intervenors' general statements suggest that they
learned nearly everything about this case for the first time
from reading the SER and EIA.Q/ Nonetheless, when Interve-
nor  descend to specifics and proceed contention by conten-
tion, they only claim that two of the contentions -- addi-
tional contentions 17 and 18--are based on previously un-
available information. Intervenors concede that contention
18 has no connection with new information in the Staff
documents, but is based on a 1981 zoning application by
Consumers Power Company. Licensee demonstrates below that
this action has no nexus whatever with this proceeding and
is not within this Board's jurisdiction even if the conten-
tion were timely. In regard to contention 17 Intervenors

allege that "[s]eismic considerations were raised in the

4/ Intervenors state that "each of the Additional Conten-
tions, with the exception of 10, 14, 15, 16 and 18
arise in whole or substanti.l part from such new material
in the SER and EIA". Intervenors later attempt to
justify the timeliness of contentions 14, 15 and 16 by
relating them to tw~ contertions withdrawn at the
special Prehearing Conference subject to reassertion
with greater specificity and basis at the close of
discovery. They make no attempt, however, to argue
that contentions 10 and 18 are timely.



SER, Sections 3.4.1.1 and 3.2.2.1 [sic], frow which Inter-
veno. * 4i1scovered that the plant was not seismically qual-
ified". (Reply at 6.) This statement is erroneous in three
ways. First, the SER never says that Big Rock Point Plant
is not seisn.cally qualified. Seconi, the seismic analysis
in Sections 3.4.1.1 and 3.4.2.1 of the SER is an analysis of
the spent fuel racks and the spent fuel pool structure to
determine loads and stresses and safety against rack tipping;
this has nothing to do with the seismic issues raised by
Intervenors. (See pp. 34-42 infra.) Third, the data in the
SER was not new in that document, but as stated by the sStaff
was based on the analysis performed by Licensee, which was
included in Licensee'a application in this proceed1ng.§/

B. The Two Withdrawn Contentions

Apparently recognizing that their post hoc efforts
to relate their additional contentions to new information 1in
the SER and EIA are tenuous, Intervenors also allege that
the majority of their new contentions =--eighteen in all,
counting subparts -- are timely because they merely repre-
sent a reassertion of two contentions that were withdrawn by
agreement at the Special Prehearing Conference subject to
later reassertion. The record in this case, however, shows

this argument t.o be without merit.

S/ Consumers Power Company, Big Rock Point Plant, Spent
Fuel Rack Addition, Description and Safety Analysis,
Section 5, submitted April 23, 1979.



Before the Special Prehearing Conference, the NRC
Staff, Intervenors and Licensee entered into a written
stipulation, admitted by the Board at the conference, that
provided, inter alia, for the withdrawal subject to reasser-
tion of Christa-Maria Contention 4.9/ The basis of the
agreement between the parties was that Staff and Licensee
believed "that Contention No. 4 does not meet the require-
ments of 10 C.F.R. §2.714 because it i1s vague in that the
first sentence of the contention fails to specify the
'safety hazards of concern'". (Stipulation Among NRC Staff,
Christa-Maria and Consumers Power Company at 3.) Christa-
Maria, on the other hand, believed “that further specificity
is not possible until the informatiou referenced in the
contention is completely available". (Id.) The parties

therefore agreed to the withdrawal of the contention subject

6/ The contention stated:

in its Description and Safety Analysis the Ap-
plicant has failed to provide sufficient information
about the new storage racks and the pool environment to
permit an assessment oi all possible safety hazards
which mav occur as a result of the expansion of the
capacity of the pool. The Applicant offers a general
description of the kind of storage rack it may use, but
does not specify either the precise type or rack vendor.
Nor does the Applicant indicate what pool environment
it will maintain if the expansion is permitted, i.e.,
the Description and Safety Analysis does not state
whether the pool water will be borated, oxygenated,
stagnant or demineralized. This information has been
shown to be critical, at the Zion facility for example,
to a determination of whether corrosion and cracking
can be expected in the racks. Licensing Board Memoran-
dum and Order, In the Matter of Commonwealth Edison Co.,
(Zion Station, Units 1 and 2) Docket No. 50-295, 50-304,
September 14, 1979, NRC




to reassertion, the intent clzarly being that on the basis
of facts developed throucn discovery, Christa-Maria might

resubmit the contention after having defined its focus and
provided the necessary basis and specificity.

Christa-Maria Contention No. 7 was not originally

subject to the Stipulation.Z/ At the special prehearing

conference, Licensee objected to this contention as lacking
the basis and specificity required by Section 2.714 of the
Commission's Rules. (Tr. 80-83). Counsel for Christa-Maria
theresupon proposed withdrawing the contention pending dis-
covery, and the parties agreed to treat it in the same way
as Contention No. 4. (Tr. 83-84). In the Order Following
Special Prehearing Conference, the Board stated that Conten-
tion 7 "was withdrawn at the hearing, subject to being re-
submitted with more specificity after discovery". (11 NRC

at 124.)¥

The contention stated:

The levels of airborne radiation released to the
atmosphere through the containment ventilation system
will be increased as a result of the storage of addi-
tional spent fuel. This increased level of radiation
presents an unacceptable risk to the health of resi-
dents in the vicinity of the plant.

Similarly, the Board stated that contention 4 "was with-
drawn under the stipulation approved by the Board, sub-
ject to being reasserted as a new contention within the
same subject matter parameters befcre the close of dis-
covery withcut objection as to lack of timeliness."

Id. Licensee does not regard this statement as doing
anything more than memorializing the agreement between
the parties.




o)l

With regard to both withdrawn contentions, there-
fore, the basis of the agreement between the parties was that
the contentions as they stood could not meet basis and the
specificity requirements of Section 2.714, but that if Inter-
venors couid make them specific and provide a factual basis
for them through discovery, Intervenors could resubmit them
by the close of the disccvery period. Intervenors' current
invocation of this agreement is a travesty. Instead of
making the original two contentions more specific and pro-
viding a factual basis for them, Intervenors have introduced
eighteen new contentions, each as lacking in specificity and
basis as the original two. Furthermore, Intervenors attempt
to use the very vagueness of the original contentions as a
cloak for the diversity of the new ones. They argue, in ef-
fect, that the meaning of the Stipulation was that they might
introduce any number of new contentions in the general areas
cf "the storage racks and the pocol environment" and "release
of radiation to the atmosphere". (Reply at 3-4.)

This argument is so clearly at variance with the
Stipulation as to be frivolous. Moreover, Licensee notes
that Intervenors did not purport to rely on the withdrawn
contentions when they originally submitted their additional
contentions on September 4, 1981. This argument, like Inter-
venors' attempt to relate the additional contentions to "new
information" in the SER and EIA, is a post hoc rationaliza-

tion that verges on the disingenuous.
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The Five Factors

In its September 15, 1981 Response to Additional
Contentions, the NRC Staff fully analyzed the five factors
of 10 CFR §2.714(a) and concluded that the balance weighed
heavily against admission of Intervenors' late-filed con-
tentions. Licensee agrees with this analysis and will not
repeat it here. Licensee would point out, however, that
Intervenors' Reply, which addresses this guestion for the
first time, falls far short of making the showing that would
be required for the admission of Intervenors' late-filed
cententions (assuming that they were otherwise unobjection=-
able). It is incumbent on a party submitting a late con-
tention to address each of those five factors and affir-
matively demonstrate that, on balance, they favor admission

of his late-filed contention. See Duke Power Company

(Perkins Nuclear Station, Units 1, 2 and 3), ALAB-615, i2
NRC 350, 352 (1980). The only factor that Intervenors'
scattered remarks appear to address directly 1is the fifth,
whether admission of the late-filed cententions would delay
this proceeding.

Intervenors have not yet shown good cause [or
filing their auiditional contentions late, the first of the
five factors. Good cause here would amount to a showing
that the conter.ticns specifically relate to previously
unavailable information; but this is just the showing that
Intervenors he: « failed to make. Ffailure to show good cause

for late filing means that the petitioner must bear a heavier



burden with respect to the >ther factors. Duke Power Company

(Perkins Nuclear Station Units 1, 2 and 3), ALAB-431, 6 NRC
460, 462 (1977). Furthermore, if the deadline is missed by
years, the petitioner's burden becomes "enormously heavy".

Puget Sound Power and Light Company (Skagit Nuclear Power

Project, Units 1 and 2), ALAB-559, 10 'NRC 162, 172 (1979).
Here the deadline for filing all contentions save those
based on previously unavailable information contained in the
SER or EIA was before the prehearing conference in December
1979; Intervenors' additional contentions, therefore, are
late by almost two years.

Intervenors do not attempt to address the extent
to which their participation may reasonably be expected to
assist in developing a sound record, the third of the five
factors. The additional contentions they have filed, how-
ever, speak for themselves in this regard. Without excep-
tion these contentions consist of vague and unfounded claims;
many of them have merely been cribbed from unrelated NRC
proceedings without concern for whether similar factual
situations make similar considerations relevant in this
case.

Furthermore, Intervenors have not attempted to
argue that admission of their late-filed contentions will
not broaden the issues in controversy here, part of the
fifth factor. As the Staff pointed out in its September 15,

1981 response, admission of these new contentions would




greatly expand the icssues in controversy. Moreover, Inter-
venors' argument that admission of the late-filed conten-
tions would not delay the proceeding is not persuasive. It
is obvious that litigating a collection of new issues even
more extensive than those previously in controversy would
very substantially delay the proceeding. Intervenors are
relegated to their often-repeated but fallacious argument

that Licensee will not be damaged by delay until 1984.

IV. EVEN IF INTERVENORS' ADDITIONAL CONTENTIONS WERE
TIMELY, EACH OF THEM MUST BE REJECTED FOR FAILURE
TO MEET THE CRITERIA OF 10 C.F.R. §2.714

Irntervenors reference the Staff's SER and EIA, as
well as various decisions by Licensing Boards and Appeal
Boards, in a belated attempt to supply the basis that Inter-
venors completely omitted i1n framing the contentions them-
selves. The attempt, however, is futile. Mere citation of
an unrelated proceeding based on different facts or the
citaticn of a conclusion in the Staff documents coupled with
the bare allegation that the conclusion is unsupported or
inadeguate is wholly insufficient to supply the factual
basis necessary to qualify an issue for litigation.

Late~Filed Contention 1l-1 states:

1-1 The additional emissions of Iodine-129 and

Krypton-85 that will lesult from handling and

storage of additional spent fuelg}s inimical
to the public health and safety.=

9/ Contentions 1-2, 2-2, 3-2, 4-2, 5-~2, 6-z 7-2 and 8-2
cannot stand alone¢ but depend on a favorable ruling
with regard to contentions 1-1, 2-1, 3-1, 4-1, 5-1,
6-1, 7-1 and 8-1, respectively. They are not mentioned
in Intervenors' Reply.
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Intervenors' Reply fails to meet Licensee's pre-
viously stated objectiun that late-filed Contention l-l
lacks the regquisite specificity and basis. Licensee pointed
out in its September 15, 1781 response that the contention
does not specify whether Intervenors contend that: (1) the
numerical assessment of Krypton-85 and Iodine-129 made by
the Staff in th¢ SER and EIA is in error; (z) the predicted
increased releases will not be in compliance with applicable
Federal standards; or (3) the applicable Federal standards
are not adequate to protect the public health and safety.
Intervenors' Reply dvues not cure this fatal defect.

Intervenors merely refer to the Staff assessment
of Krypton-85 and lodine-129 releases and assert that the
Staff is deficient in not providing an analysis on which to
base 1its conclusions and also deficient is not accounting
for "postulated acc.dents, such as failure of the contain-
ment shell." With respect to the first pcint, Intervenors
do not assert that the Staff assessments are incorrect, much
less present a factual basis for believing they are incorrect.
Intervenors merely make the familiar bare aliegation that
further analysis 1s needed. This does not satisfy the Rules
of Practice. With respect to Intervenors' second point,
nothing in late-filed Contention l-1 refers to accidents,
much less "failure of the containment shell." Intervenors
are trying to change their contention in their Reply. This
artful dodging is precisely the reason why this Board must
insist on basis and specificity; otherwise, there will be no

end to this proceeding.



Moreover, late-filed Contention 1-1 has already
been answered. The issues Intervenors seek to raice have
already been addressed in the Testimony of Charles Axtell
and Roger W. Sinderman submitted by Licensee in support of
its motion for summary disposition of Intervenors' Con-
tention 2 and 0'*leill Contention [IA and tuhe Testimouy of
Roger W. Sinderman submitted by Licensee in support of its
motion for summary disposition of O'Neill Contention IIF.

In particular, the calculations attached as Exhibit 3 to
Roger W. Sinderman's testimony addressing O'Neill Contention
I1IF establish that, even if all of the Krypton-85 and Iodine-
129 in the expanded spent fuel pool when it is filled to
capacity were instantaneously released to the environment

(an incredible scenaric postulated for illustrative purposes
only), no violation of Appendix 1 dose limits would result.
Thus, no purpose would be served by admitting this duplica-
tive contention, even if it met the applicable criteria.

Late-filed Contention 2-1 states:

2-1 The failure of the licensee to ercapsulate
all defective spent ruel elements before
placing them in the spent fuel pool is inim-
ical to the public health and safety.

Intervenor's Reply does nothing to rebut Licen-
see's previously stated objection that Contention 2-1 lacks
the requisite basis and specificity. Licensee pointed out
in its September 15, 1981 response that the contention does
not explain what is meant by "defective" fuel elements, what
basis there is for believing that failure to encapsulate

them poses a public health hazard, what concern would be



"solved" by cncapsulation, or what basis there is for assum-

ing tnat "defective" fuel elements can be identified and
encapsulated "before placing them in the spent fuel pool."
Intervenors' Reply merely cites the Staff's conclusion that
expansion of the spent fuel pool may result in a minor
increase of radioactivity in pool water and the fact that,
while Staff believed there would be no increase in solid
radwaste, Staff conservatively estimated such an increase.
(NRC staff EIA, Section 5.3.3.) Neither conclusion bears
any discernible relation to this contention. Intervenors'
further reference to the "as low as reasonably achievable"
standard of 10 CFR §20.1(c) is ambiguous and leaves Licensee
totally confused as to whether late-filed Contention 2-1
applies to occupational exposures within the plant or to
public exposure due to plant effluent releases.

Regardless of which interpretation is correct,
late-filed Contention 2-1 is redundant with Christa-Maria
Contention 2 and GC'Neill Contentions IIA and IIF. Testimeay
submitted by Licensee in support of its motion for summary
disposition of those contentions addresses occupational and
public exposures due to the spent fuel pool and ALARA issues.
At this advanced stage cof the proceeding, the appropriate
way for Intervenors to raise the encapsulization issue is by
submitting an affidavit from one of their "twenty experts"
responding to Licensee's motion for summary disposition,
setting forth facts specifically addressing the question why
encapsulization is practicable, necessary and appropriate to

meet the ALARA standards of 10 CFR §20.1(c).
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Late-filed Contention 3-1 states:

3-1 The application fails to provide that (a) all fuel
transfer operations be conducted with the contain-
ment isolaced, (b) the isolation must be inter-
spersed with breaks during which no fuel transfer
operations are conducted so that containment may
be vented to allow dissipation of humidity and
airborn concentrations of radiation, and (c) the
containment should be isolated as a precaution
against faulty isolation equipment coupled with
fuel handling accidents which would release un-
acceptable levels of radiation to the environment.
For each of these reasons, the expansion 1s inim=-
ical to the public health and safety.

Intervenors' Reply fails to meet Licensee's pre-
viously stated objection that Contention 3-1 lacks the
requisite specificity and basis. Licensee pointed out in
its September 15, 1981 response that the contention offered
no basis for the assumption that fuel transfer operations
should be changed after installation of the new racks and no
basis for the assertions that there was "faulty isolation
equipment” at Big Rock which could lead to "unacueptable
levels of radiation in the environment," a phrase which 1s
itself unreasonably vague. Intervenors' Reply merely points
to the Staff's discussion and evaluation of Licensee's
procedures for rack installation -nd fuel handling. The
staff concluded that the propos=u ncrease in pool capacity
will not change the consequences oi fuei '.:.d71ng accidents,
a conclusion with which Intervenors 4, not take specific

issue. (SER, Section 3.3.1.).

Intervenors' reliance on Commonwealth Ediscn Co.

(Zion Station), LBP-80-7, 11 NRC 245 (1980) at 286, is

puzzling. The Board there found that any incremental risk



of a fuel drop accident in the expanded pool due to addi-
tional fuel moves would be minimal, and the Board did not
impose any such condition as isolation of containment during
fuel transfer operations.

Furthermore, to the extent that Licensee can
understand the concern behind this contention, it is covered
by Licensing Board Question 1, which asks what effect the
improper operaticn of certain containment isolation valves
would have on the consequences of spent fuel pool accidents.
Licensee has submitted an affidavit that adaresses this
concern in suppert of its motion for summary disposition of
Board Question 1 and belisves that Intervenors should re-

spond to 1its motion with an affidait of their own rather

than seeking to introduce a redundant and deficient contention.

Late-filed Contention 4-1 states:

4-1 Because of problems associated with radio-
active crud being added to the pool from the
moving of stored fuel elements and the wash-
ing down of the old racks, contamination
levels may not be kept within limits in the
pool crea. Thnerefore, before work begins
licensee should measure and record ambient
radiation levels around the pool. After the
replacement of the storage racks and the fuel
elements currently stored in them, the licen-
see shall again measure the radiation levels
around the pool, monitoring such levels and
cperating the cleanup system until levels
return to those typical before the rack
modification was begun. No further activ-
ities which would then increase the radio-
active content of the pocl (such as refuel-
ing) shall be carried out until the levels
retvrn to those typical of the period before
the modification. Failure of the application
to so provide is inimical to che public
health and safety.
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Intervenors' Reply fails to meet Licensee's pre-
viously stated objection that Contenticn 4-1 lacks the
requisite specificity and basis. Licensee pointed out in
its September 15, 1981 response that the term "public health
and safety" does not include occupational doses of radiation
to workers, that there is no conceivable basis for believing
that radiation levels in the vicinity of the spent fuel pool
during reracking could adveirsely affect the general public,
and that i1f Intervenors seek tc raise the issue of occupa-
tional exposure the contention duplicates O'Neill Contention
IIA. Intervenors merely cite the case from which they
cribbed the contention, without >ffering any basis for
believing that similarity of facts makes the cited case 1in
any way relevant to the present prcceeding. If occupational
exposure is indeed Intervenors' concern, the question has
been discussed fully in the Affidavit of Charles Axtell
submitted by Licensee in support of its imotion for summary
disposition of O'Neill Contention IIA. 1In fact, the proce-
dures described in Mr. Axtell's affidavit appear to conform
rather closely to those suggested in late-filed Contention
4-1. Intervenors have the opportunity to file an affidavit
from one of their "twenty experts" 1n response to Licensee's
motion for summary disposition, indicating how, 1f at all,
Licensee's procedures as described in Mr. Axtell's affidavit
are inadequate. No purpose would be served by admitting
this redundant contention even if it met applicable require-

ments.



Late-filed Contention 5-1 states:

5-1 The application does not provide for shipment
of the old spent fuel storage racks whole in
large crates rather than cut up into smaller
pieces and is therefore inimical to public
health and safety.

Intervenors' Reply does nothing to rebut Licen-
see's previously stated objecti~n that Contention 5-1 lacks
the requisite basis and specificity. Intervenors merely
mischaracterize a Staff statement in Section 5.3.3 of the
EIA, asserting that "sStaff states that about 300 cu. ft. of
solid radwaste will be removed from the plant when the
failed fuel rack is disposed." This is false. The SER
states that this amount of radwaste would be removed "[1i]f
the Licensee should dispose of the failed fuel rack."
(Emphasis added.) The Staff also noted, however, that in
fact the failed rack "will be decontaminated and stored 1in
an appropriate manner on site.” Licensee has also pointed
out in its objection to this contention, as well as in its
response to Intervenors' Interrogatory 9-36 (Set 1), dated
March 19, 1980, and in its objection to Intervenors' Inter-
rogatory 36 (Set I11I), that the rack will be decontaminated
and left on site. Intervenors apparently are not reading
the information provided to them.

Late-filed Contention 6-1 states:

6-1 The application does not limit quantity or

heights ¢f loads which are carried over the
spent fuel pool so as to preclude impact

energies in excess of 24(,000 in-lb. and 1is
inimical to public health and safety.



Intervenors' Reply fails to meet Licensee's pre-
viously stated objection that Contention 6-1 lacks the
requisite basis and specificity. Intervenors confirm what
L.censee already pointed out, that this contention is cribbed

trom Portland General Electric Co. (Trojan Nuclear Plant),

ALABR-531, 9 NRC 263, 276-77 (1979). They do not explain,
however, how a decision based on different facts in a dif-
ferent case provides a basis for a contention in this pro-
ceeding. Intervenors also refer to Section 3.4.1.1 of the
SER, the Staff's structural and mechanical evaluation. They
assert that "the SER is not sufficient in its analysis of
the heights at which various loads will be carried over the
pool," without attempting to explain in what respect the
Staff's analysis is deficient or what concerns underlie the
assertion. Moreover, although Intervenors express concern
about cask drop accidents, they ignore Licensee's previously
stated objection that this concern duplicates O'Neill Con-
tention 11G(a), already admitted to this proceeding.

Late-filed Contention 7-1 states:

7-1 The absence of a pool cover to preclude heavy
object drops and cask tipping accidents 1s
inimical to public health and safety.

Intervenors' Reply fails to meet Licensee's pre-

viously stated objection that Contention 7-1 lacks the
requisite basi: and specificity. Intervenors state that
"[t]he basis fc - this contention is that a pool cover, usea
in other plants (such as the one at the Pebble Springs

nuclear facility), would preclude heavy object drop or cask



tipping accidents." }s usual, however, Intervenors fail to
explain how some other feature lifted out of context from
another proce-aing based on different facts is at all rele-
vant to this proceeding.lg/ Intervenors fail to identify
which "heavy object drops" and "cask tipping accidents" the
proposed pool cover should withstand. More importantly,
they fail to explain how Licensee could transfer fuel in the
pool or conduct other operations which necessarily involve

submersion of various casks and heavy objects in the pool,

10/

To the best of Licensee's knowledge the Pebble Springs
facility has not yet been built and is not operating a
spent fuel pool with or without a "pool cover". Li-
censee would point out the following footnote in the
Licensing Board's Trojan decision which may be the
"basis" for Intervenors' contention:

In its direct testimony,K the State of Oregon
asserted that a pool cover is part of the design
for the Pebble Springs facility and that installa-
tion of a pool cover should be considered for the
Trojan SFP. The evidence presented by Oregon does
not establish a rationale for installation of a
pool cover at Trojan and the expert witness test-
ifying on behalf of the State indicated that, 1in
his view, the proposed SFP modification, of itself,
doer not increase the consequences of SFP acci-
dents or bring about the need for a pool cover.

The evidence shows that use of a pool cover at
Trojan would require substantial design changes to

or used. In view of this and of our findings with
regard to the consequences of accidents without a
pool cover, there is no need for a pool cover at
the Trojan facility due to the proposed amendment.

Portland General Electric Co. (Trojan Nuclear
Power Plant, LBP-78-32, 8 NRC 413, 433, n. 9
(1978) (record citations omitted, emphasis added).

Intervenors, perhaps understandably, fail to cite this
case as a "basis" for their contention.




if their suggested pool cuver were in place; or what pro-

tection such a pool cover would provide the stored spent
fuel if such loads were somehow lowered, as required, into
the pool beneath the cover. The contention therefore lacks
any reasonable basis.

Late-filed Contention 8~1 states:

8-1 The application is inimical to public health
and safety because it does not provide that:

the pool shall be borated to 2,000 ppm
during the removal and installation of
the racks and until the completion of
rack replacement to preclude criticality
due to overturned racks and consequent
spilled fuel elements, or due to the
dropping of racks on one another.
Intervenors' Reply fails to meet Licensee's pre-
viously stated objection that Contention 8-1 1s wholly
lacking in the requisite specificity and basis. In 1its
September 15, 1981 response Licensee pointed out that no
information is offered to support the assumption that racks
may be overturned, or that this may lead to fuel elements
being spilled, or that racks may be dropped on one another.
Licensee noted that the Staff's SER states at page 3-5 that
no rack shall be moved in the vicinity of stored spent fuel,
so as to preclude damage to the spent fuel from the drop or
tipping of a rack, and that racks shall be moved only when
empty. Intervenors' reply offers no reason why such pre-
cautions are inadeguate.

Moreover, Licensee pointed out that there is no

basis for the assumption that adding a concentration of




2,000 ppm of boron to the pool would be necessary, or suffi-
cient, to preclude criticality under the conditions Interve-
nors hypothesize. Intervenors' Reply merely confirms what

Licensee noted, that this procedure was taken out of context

from Portland General Electric Co. (Trojan Nuclear Plant),

LBP-78-32, 8 NRC 413 (1978). This typifies Intervenors'
habit of taking contentions over whole from different cases
where they arose 1in unrelated factual contexts; this tech-
nigue 1s wholly insufficient to provide the requisite basis.
Here the 2,000 ppm figure represents the usual ~oncentration
of boric acid used in spent fuel pools for Pressurized Water
Reactors; Big Rock Point 1s a Boiling Water Reactor.

Late~-filed Contention 9-1 was addressed by Licen-

see's September 15, 1981 Motion to Dismiss Contention 9-1
and to Establish Briefing Schedule.

Late-filed Contention 10-1 states:

10-1 By increasing on-site storage of spent fuel,
the enlargement of the spent fuel pool would
increase the danger to public health involv=-
ing tornado or turbine missiles impacting the
spent fuel pool. The pool as modified will
not withstand such accidents within the
liwmits set in NRC regulations.

Intervenors' Reply fails to meet Licensee's pre-

viously stated objection that Contention 10-1 lacks the
reguisite specificity and basis. As Licensee pointed out in

its September 15, 1981 response, no reason is given why

local meteorology or turbine characteristics and geometry

may lead to a credible possibility of tornadoes occurring or

of turbine missiles being generated at the Big Rock Point




Plant. Moreover, Intervenors do not explain what specific
missiles and impact energies represent the perceived hazard
due to these sources.

The mere fact that there may be more spent fuel in
the pool as a result of Licensee's proposal does not signi-
ficantly affect the risk due to turbine missiles or tornado
missiles. The likelihood of such events 1s not increased
and the potential consequences are not materially increased.
This is because, contrary to the assertion in the contention,
the pool itself will not be modified; the only change is
that some new storage racks will be plced in the pool.
Moreover, the additional spent fuel which would be stored
due to the proposed license amendments will have decayed
more than three years and, therefore, does not represent a
significant addition to the overall inventory of volatile
radioactivity present in the pool. See NRC Staff's EIA, pp.
4-5.

Intervenors' Reply merely cites certain sections
of the SER and EIA and asserts that they are "deficient" 1in
failing to consider the effects of tornado and turbine
missiles. For the reasons given above, this assertion 1is
baseless.

Late-filed Contentions 1l-1 and 11-2 state:

11-1 NEPA §102(2)(C reguires an Environmental

Impact Statement on the environment impacts
of the spent fuel pool expansion.

11-2 NEPA §102(2)(C) reqguires an Environmental

Impact Statement on the additional plant

operation which will be made possible by the
expansion of the spent fuel pool.
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In its September 15, 1981 response Licensee demon-
strated that Contention 11-1 lacks the requisite specificity
and basis and that Contention 11-2 is inadmissible because

1t asks the Board to consider an issue that 1s res judicata.

Intervenors' Revly states that "[t]his contention merely
preserves i...ervenors' position as to the application of
NEPA Section 102(2)(C)."™ Intervenors make no effort to
point out a specific deficiency in the Staff's EIA or any
"significant impact on the human environment" that has been
overlooked. Licensee can only construe this as meaning that
Intervenors are not seeking to raise factual issues concern-
ing environmental impacts that could be litigated at a hear-
ing in this proceeding. They are instead mistakenly using
the contention format to seek reassurance that they may
preserve a right to appeal the Appeal Board's decision 1in
ALAB-636. Intervenors' right of appeal 1s governed by
applicable law and is not subject to the jurisdiction of
this Board. The Board should treat Intervenors' Reply as
withdrawing Contentions 1ll-1 and 11-2.

Late-filed Contentions 12-1 and 12-2 state:

12-1 If a steam explosion or a melt-down occurred
at Big Rock Point, the radiolonical conse-
guences of an expanded spent fuel (pool]
would be greater than at present and irimical
to the health and safety of the public.

12-2 If a steam explosion occurred in which spent
fuel is expelled throuch the containment, the
increased quantity of spent fuel increaces

the damage to the health and safety of the
public.



Intervenors' Reply fails to meet Licensee's pre-
v.ously stated objecticn that Contentions 12-1 and 12-2 lack
the requisite specificity and basis. In its September 15,
1981 response Licensee pointed out that Contention 12-1 does
not specify the nature ol the accidents postulated nor give
any basis for believing that such accidents are credible;
moreover, it makes no attempt to explain how such accidents
could have any impact on the spent fuel pool, let alone
cause 1t to have unspecified "radiological conseguences."
Intervenors' Reply first cites the Staff's conclusion, at
Section 3.2.1 of the SER, that the increase in spent fuel
assemblies will cause a 3% increase in peak heat loads in
the pool. Intervenors make no attempt, however, to explain
how this 1s in any way relevant to the contention. Inter-
venors' Reply then statzs that because the spent fuel pool
is within containment, the radiological consegquences of the
postulated accidents must be analyzed under the criteria of
10 CFR Sections 100.11(a) and 100.13(a). Irtervenors still
make no attempt to show that the accidents are credible, and
the fact that tine spent fuel pool 1s within containment does
not in itself mean that the postulated accidents would have
any impact whatever on the pool.

Finally, Intervenors' Reply references Licensee's
Answcr to Interrogatory 9-2 (Set 1), furnished to Interve-
nors on May 17, 1980. The answer sets forth the maximum
release of radiocactivity assumed in the Site Emergency Plan.

However, this assumption of 100% release of core inventory




gases and 25% of halogens over a period of 24 hours is made

for emergency planning purposes and is essentially dictated

by NRC Staff guidance; it does not establish a credible
design basis accident for purposes of 10 CFk Fart 100, nor
does it provide the specificity and basis necessary to form
a litigable contention. Morecver, in suggesting that Licen-
see has conceded the credibility of such a release, and
thereby provided a "basis" for their contention, Intervenors
conveniently fail to note that in Lic>nsee's answer to
Interrogatory 9-32 (Set 1), furnished on March 19, 1980,
Licensee stated that it did not consider a reactor core melt
at Big Rock Point a credible event. In its response to
Intervenors' Interrogatory 9-1 (Set 11), furnished on May
15, 1981, Licensee made a similar statement with respect to
the occurrence of a steam explosion in the spent fuel pool.
(Licensee assumes that the pool is the unspecified locus of
the expiosion hypothesized in Contention 12.) The conten-
tion. therefore, remains fatally deficient.

Late-filed Contention 13-1 states:

13-1 Big Rock Point does not have alternate
sources of power in the event its primary
power source fails. Such failure would
render inoperable safety equipment in the
expanded spent fuel posl including, without
limitation, the cooling system, to the detri-
ment of the health and safety of the public.

Intervenors' Reply fails to provide the specifi-

city and basis necessary to define a litigable contention.

As Licensee pointed out in its September 15, 1981 response,

the first sentence of late-filed Contention 13-1 1is false.




Apparently recognizing this, Intervenors' Reply substitutes
the claim that "the SER states that the emergency diesel
generators are historically unreliable. . ." (Reply at 12.)
Licensee 1s unable to find any such statement in the SER.

Even 1f one were to assume, without any basis in

this contenticn, that a loss of offsite power and the diesel
generators 1s a credible event at Big Rock Point, it would
be necessary for the admission of this contention for Inter-
venors to specify why this event would affect the spent fuel
pool "to the detriment of the health and safety of the
public." Specifically, the failure of the spent fuel pool
cooling system would not, by itself, result in an accident
causing a radiological release from the spent fuel pool. As
long as the spent fuel stored in the pool remains covered
with water, even if the pool boils there would be no damage
to the fuel and no danger to the public, as shown in the
affidavits of David P. Blanchard, Raymond F. Sacramo, and
Déniel A. Prelewicz submitted in support of Licensee's
Motion for Summary Disposition in respect of Christa-Maria
Contention 8 and O'Neill Contention IIIE-2.

Late-filed Contention l14-1 states:

14-1 Since the spent fuel pool at Big Rock Point
is not borated, any accident, including
tornado missile, earthquake or earthgquake
missile, tipping of a cask into the pool, or
drop of a heavy object into the pool which
could result in a denser configuration of the
fuel assemblies thereby makes criticality
excursions more likely if additional fuel 1is
stored in denser configurations than it 1is
presently stored. The expansion is therefore

inimical to the health and safety of the
public.



Intervenors' Reply fails to meet Licensee's pre-
vicusly stated objection to Contentior 14-1. 1In its
September 15, 1981 response Licensee pointed out that the
contention consists of a pot pourri of assertions related to
other late-filed contentions and, as explained, some of
Licensee's arguments in opposition to those contentions
apply with equal force to aspects of Contention 14-..

Contention 14-1 asserts that because the spent
fuel pool at Big Rock Point is not borated, certain acci-
dents or natural phenomena will create criticality excur-
sions. This contention is closely allied with late-filed
Contentions 7-1 and 8-1. As pointed out at pages 24-26
supra, Intervenors make no effort to explain why the pre-
cautions set forth in Licensee's application and the Staff's
SER are inadequate, especially with respect to two of the
events listed in Contention 14-1, namely, tipping of a cask
or drop of a heavy object into the pool Moreover, the
notion of borating the pool at Big Rock Point, as suggested
in Contention 14-1, suffers from the same lack of basis
described in Licensee's response, supra, to .ate-filed
Contention 8-1.

Licensee's response to late-filed Contention 10-1,
supra, pages 26-27, articulates the lack of basis for the
asserted concern for tornado missiles. That response is
equally applicable to the tornado missile aspect of Con-
tention 14-1, and by analogy to "earthquake missiles" as

well. Likewise, Licensee's response, infra, pages 36-45, to
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late-filed Contentions 17-1 and 17-2 demonstrates the lack
of basis for the earthguake aspect of Contention 14-1.

Finally, Intervenors offer no explanation or basis
for their conviction that any one of these events "could
result in a denser configuration of the fuel assemblies
thereby mak[ing] criticality excursions more likely 1if
additional fuel is stored in denser configurations than
is presently stored." Instead, Licensee and the Staff must
fathom Intervenors' state of mind to ascertain the factual
underpinnings for their various cor.erns.

Intervenors' Reply does nothing but reference the
"Materials" section of the Staff's SER and the Trojan case.
Neither reference even begins to provide a basis for this
incoherent jumble of assumptions, and the contention must be
rejected.

Late-filed Contention 1l6-~1 states:

16-1 The existence of additional plutonium en-
riched spent fuel on site will increase
leakage or discharge of radioactive matter to
the detriment of the health and safety of the
public.

Intervenors' Reply does not even attempt to meet
Licensee's previously stated objection that Contention 16-1
lacks the requisite specificity and hasis. In 1its September
15, 1981 response Licensee pointed out that Intervenors do
not explain how the mere presence of mixed-oxide fuel on

site could increase "leakage or discharge of radioactive

matter," nor do they specify what radiocactive matter they

are referring to. Moreover, in asserting that increased
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releases of radioactive materials will be detrimental to the
"health and safety of the public" without specifying the
quantity of such increases, Intervenors leave Licensee and
the Staff to speculate whether the calculations of radio-
active discharges performed by Licensee and the Staff are
being challenged, or whether NRC regulations governing such
discharges are being attacked. Finally, Licensee pointed
out that insofar as Contention 16-1 challenges the use of
"additional plutonium-enriched spent fuel on site" at some
future time, it 1s outside the scope of this proceeding and
beyond the Board's jurisdiction. Intervenors' Reply does
not attempt to supply a factual basis or even a cursory
explanation to remedy any of these deficiencies and the con-
tention remains inadmissible.

Late-Filed Contentions 17-1 and 17-2 state:

17-1 Big Rock Point has not been seismically
qualified and does not meet NRC standards. No
license amendment may be approved for a plant
which does not meet NRC standards.

1 /=2 Big Rock Point has not been seismically
qualified and does not meet NRC seismic
qualifications. In the event of an earth-
guake, an increase in the guantity of spent
fuel on site increases the possibility of a
melt down and the dangers to the health and
safety from a release of radioactive water
and materials.

Intervenors' Reply supplements these contentions

by misquoting the SER, misrepresenting Liceasee's and the
staff's positions, and selectively taking certain NRC System-

atiz Evaluation Program ("SEP") documents out of context.

Moreover, it is clear that Intervenors do not understand the



safety significance of the ongoing SEP seismic reevaluation
of Big Rock Point or the meaning of Licensee's statement 1in
response to its Interrogatoreis 3-5(q) and 3-6(g) (Set I)

that spent fuel pool valves, piping and lines -- all of

which are non-safety-related equipment--are not "seismically

gqualified." But even if the SEP seismic reevaluation had
disclosed an important safety problem at Big Rock Point--
which to date it has not--Intervenors have failed to provide
contentions with sufficient basis and specificity and logi=-
cal nexus to this proceeding tc satisfy the minimum require-
ments of th Rules of Practice.

Because Intervenors' contentions and their Reply
contain so many mistakes, it is necessary to describe the
seismic design basis of Big Rock Point Plant and the status
of the SEP seismic review before explaining why late-filed
contentions 17-1 and 17-2 are inadmissible.

In 1960, when a construction permit was issued for
Big Rock Point Plant, the AEC reviewed the earthquake hazard
in northern Michigan and approved the seismic design of the
plant, stating:

There have been no significant earthquakes in
this area in historic times. The plant design is
based on Zone 1 requirements of the Uniform Build-
ing Code which establishes factors of safety which
should be used for various areas dependinz on
earthquake frequency. 2Zone 1 assumes a low level

of earthquake experience.

Consumers Power Company (Big Rock Point Plant), 1 AEC 342,

350 (1960). This approved seismic design basis was not

modified at the operating license stage. Consumers Power

Company (Big Rock Point Plant), 2 AEC 127 (1962).




In 1973, the NRC adopted 10 CFR Part 100, Appen-
dix A. The purpose of the regulation was to se. forth:

the principal seismic and geologic considerations
which guide the Ccmmission in its evaluation of
the suitability of proposed sites for nuclear
power plants and the suitability of the plant
design bases established in consideration of the
seismic and geologic characteristics of the pro-
posed sites.

10 CFR Part 100, Appendix A, Section I (emphasis added).
Thus, 10 CFR Part 100 Appendix A is not by its terms retro-
actively applicable to plants like Big Rock Point.

On November 17, 1977, the NRC Staff initiated a
"Systematic Evaluation Program" of selected older operating
nuclear power plants, including Big Rock Point. The NRC
staff emphasized at that time that the initiation of the SEP
did not mean that they believed that the selected operating
plants were unsafe for continued operation. Rather, SEP has
the following objectives:
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