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Gentlemen:

The enclosed Commiscion Order in the Maste Confidence Rulemakina is for-
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Counsel for NRC Staff
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UK1TEy STATES OF AMERICA L ,
NUCLEAR REGLY ATLRY COMMISSION WAKETE

COMAISSIONERS:

Nunzio J. Palladino, Cnairman

victor Gilinsky {W

Peter A. Bradford st g7 SECRElAE”
rn=4Ft NG & SERVICT

John F. Ahearne i ek

Thomas M. Roberts

. SERVTS NOV 6 1981
in the Matter of

PROPOSED RULEMAKING ON THE STORAGE AKD

PR-50, 51 (44rR61372)
DISPOSAL OF NUCLEAR WASTE

(Waste Corfidence Rulemaking)

——— - —— -

SECOND PREMEARING MEMORANDUM AND ORDIR

1. Background
On May 23, 1979 the U.S. Court of Appeals for the District of Columbia
Circuit remanded two nuclear plant licensing amendment actions to
the Commission, to consider whether an of-site storage or dispesal
solution for nuclear wastes will be available by the expiration
dates of the nuclear plant lice~ser in question. If not, the Cormic < fon
was to consider whether spent fuel can be safe’y stored st those
sites past those expiration dates and until ar off-site‘solution is

available (State of Minnesote v. NRC, 60¢ F.2d 412). A generic

rulemak ing proceeding was initiated on October 25, 1979 by the
Commission, both in response to that judicia) decision an¢ aiso as
a continuation of previous proceedings conducted by it in this ares

(42 Fed. Reg. 61372).

In its Notice of Proposed Rulemaking the Commiczsion statcd that the
spurpose . f this proceeding is solely to assess generically the

degree of assurance now available that radioactive weste Cen
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pe safely disposed of, to determine when such cisposal or off-site
storage will be 2va '*hle, anc to determine whether radioactive

wastes can be safely stored on-site past the expiration of existing
facility licenses until off-site disposal or storage is available.®

4¢ Fed. Reg. at 61373.

In undertaking the above generic reconsideration the Commission
chose "to employ hybrid rulemaking procedures” {1d.). Memders of
the public were permilted to file notices of intent to participate
as a "full participant” in this proceeding. Sucth notices of intent
were filed by 56 persons and organizatinng. Statements of
position were to be filed by full participants ac their “principa?
contribution to the waste confidence proceeding” (1d.}. Such
statements of position were filed by 32 participants before

June 9. 1980, after the Depariment of Energy (DOE) as the lead
agency on waste management filed its stalement of position on
April 15, 1980. In sccordance with the schedule entanlished by
the First Prehearing Conference Order, cross-statements of
position Aiscussing the stotements files by other parlicipents

were filed by 21 perticipants on August 11, 1980,

The Presiding Officer Dy @ May 2¢ order otfered ¢l perticipants
an opportunity to file before Octlober €, 1900 their suggestions as

to further proceedings, acértioral sress of incuiry cr further
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data or studies. Twenty-three participants in fifteen submittals

availed themselves of this opportunity.

By its Memorandum 2nd Crder dated January 16, 1921, the Comrission
observed that with the filing ot the perticipants' stat-nents and
cross-statements the opening stage of the proceeding as envisioned
in the original notice ot proposed rulemak ing has been completed.
However, ft noted that the Working Group was prepering a summary
of the record so far compiled, ¢nd felt that the conten. of the
record would be a mejor consideretion affecting the choice of
further proceedings. Accordingly, the Commission cecided that @
{irm decision on Yurther proceedings should follow rather then
precede the Commissici's opportunity to review the Working Group's
summary of the record anc jdentificetion of issuecs. The Yorking
Group filed its report on January 29, 1981, The participants were
allowed to submit comments regarding the eccuracy cf the Working
Group's summary of the record and its fdentification anﬁ gescription
of the issues. Sucth courwents were made bv 20 participents by

March 5, '381.

1I. NROC's Motion foi' Judurwnt

On August 28, 1981 the katural “sources Defense Coarcil (NADC)

filed & motion requesting a prowpt ruling that, or Lhe basis of the

present record,there is ot rezsonable assurence thet off-site




storage or disposal will be available by the year 2007-2009. In

_support of this motion ARDC zsserted that the Adhinistration hes

changed its policy with respect to reprocessing of spent fuel.

. NRDC contended that, based upon & policy shift by the Administration

favoring reprocessing, NROC was entitled to a ruiing now of no
reasonable assurance in the availability of off-site spent fue!
storage by 2007 because the schedules and timetaoles an2lyzed in
the DOE position statement were based on storage and disposal of

spent fuel, not reprocessed waste.

Seven other participants have filed answers 2rguing that this
motion for judgment siould be denied. The Americen huc lear
Society, Niagars Mohawk et 31, the Atomic Industrial Forum, the
Tennessee Valley Authurity, the Department of Energy, Utility
Nuclear Waste Manacerent Group - Edison Eleciric Institute (UNI™.G-
EE1), and Consumers Fower Company have filed responses. UOE cortends
that the policy shift toward ceprocessing should not affert the
Commission's ultimate decision in this proceeciny since & purpose
of the proceeding is to determine that there is at least one safe
means of Cisposa’l and mucn of DUE's progren is not Jependent upon
the waste form Niagara Mohawk and others stress thet the record
already compile¢ in this proceeding adecuate ly deronstrates thet
reprocessed wastes as well g5 spent fuel cen be safely stored and

disposed of . On Cctober 5, #ROC submitted & Keguest tc File Consclidated
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Reply to Responses to NRDC Motion for Judgment and Reply to motion
to Strike. In this ti1ling they reiterated the'r central point

stated above and continued to urge a decision now of no confidence
that safe waste dispcsal will be achieved by 2007-2008. On Octover 8,
1887, the UNWMG-EE] filed 2 response 'n opposition to the NROC

Request to File Consciidated Reply.

Because this is a rulemaking proceecing, the Lomnission mey consider
information from meny sources. Tne Commission notes that the
August 28 NRDC motion was girected to the Presicing Utticer of the
waste Confirance proceeding. The October § NROC reply wes addressed
to the Presicding Officer, but urged the Commission to tingd no
confidence in the event that the Presiding Utticer did not have

the authority to grant their August 28 filing. The Presicing

Of ficer does not have the 2uthority to make such 3 judgment R

this proceeding. DUeterminations ot con®igence are to DC macde Dy

the Commissioners themselves.

The Cormission believes that Lhe issue raised n the Ayoust 28
NRDC motion is one of severa! recent ceveiopmerts whick may bear
on the Commission's ultimate decision. Accoraingly, the Coumission

ikcepts and will consider the NRDC filings and the responsive
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filings by other participants as a part of the record 'n the Waste :
Confidence proceeding and will seek participants’ views concerning
the applicadbility of recent developments to its decision in this

proceeding.

Kext Phase of the Proceedings

While most participants indicated in their recomnendations for

further proceedings that they believe the record is adequate for
decision, the Commission believes that limfted further proceedings
will be useful to allow the participants to staie their basic
positions directly to the Cormissioners and to erabie the Comnmissioners
to discuss with the participants some specific issuey inciuding

those described later in this order and others based on participants’
positions or statements. Therefore, the foliowing procecures are

hereby adopted.

The next phase of this proceeding will provide for oral'presontat1ons
to the Commissioners addressing first the issues alrcady raised in
this proceeding, or other significant information which participants
believe should be brought to the Conmission's ettention. Second,
presentations shou!d address how the recent de.elopments enumcrated

below may bear on a Commission decision in thic proceeding.
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To conduct oral presentations on a manageable basis, it is necessary

to have a consolidation of participants holding similar views. '

Consequently, for purposes uf this orden participants are conso!idated
into the following groups. The statements already submitted by

the participants suggest that the groups listed below constitute 2
reasonably representative consolidation. The consolidation and

sequence of presentations is as follows:

1. Department of Energy

2. Arms Control and Disarmament Agency, Council on Enyvironmental
Quality, Office of Science and Technology Policy, and United

States Geological Survey.

3. California Department of Conservation, California Encrgy Commission,
Delaware, I1lincis, Massachusetts, Minngsota, Missouri, New York,
Ocean County and Lower Alloways Creek Township (New Jersey),

Ohio, South Carolina, Vermont, and Wisconsin.

4. American Institute of Chemical! Engineers, Amarican Nuclear
Society, Association of Engineering Geologists, Atomic [ndustrial
forum, Bechtel Cerp., Consumers Power Co., General flectric,

Neighbors for a Safe Environment, Scientis=s and Engineers for



Secyure Energy, Tennessee Valley Authority, dtilities Group
(Wiagara Mohawk, Omaha Public Power Dist., Public Service Co.
of Indiana), and Utilities Nuclear Waste Manigement Group--

€EL.

§. Environmental Coalition on Nuclear Power, Marvin lewis, Mississippians
Against Disposel, Natural Resources Defense Council, New England
Coalition on Nuclear Pollution, Safe Haven, Ltd., Sensible

Maine Power, William Lochstet.

Each consolidated grouping may file a single written statement

prior to the oral presentations within 45 days of the date of this
order. These written statements should succinctly outline the
grouping's arguments end views on the merits of mejor issues that

Rave been identified in the proceeding, with particular reference

to those key points to be addressed orally. Page citatjons to

source documents in Lhe record must be included. These statements

may also include suggestions of key questions for the Comrission

in its discretion to ask of other participants. In any casc statements
should not exceed 20 pages in length. In addition, each grouping

should designate to the Presiding Officer its spokesperson Lo make

. the oral presentation on beha!f of the grouping. Groups may wish

to have technical experts available to answer questions o offer

supporting statements. DO. should plan for 2 presentetion of no
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'more than one hour. Each of the other proposed groupings should
plan for a presentation of their views on the issues befcre the
Cormission not to esceed thirty minytes. However, additional time
will be provided as necessery Lo answer questions posed by the
Commission in the course of the presentations. At the conclusion
of the oral presentations, the Commission will allow 2 brief period

for rebuttal.

At the oral presentations, the participants may assume that the
Commissioners are familiar with their original position and cross
statements, the Working Group's summaries, the participants’ comments
on the summaries, and the statements filed by consolidated groupings.
- iy The Commissioners reserve the right to ack questions at any time
| during the oral presentations. The participants should be prepared
to ancwer technicel as well as nmwre general questions.
)
{n addition to the procedures outlined above for oral presentations
and the associated statements to be filed by conselidated groups,
individual participants may file written supplemantary statements
containing their views on huw the recent developments outlined
below may bear on 3 Conmicelon decision in this proceeding. Participant
si7ylementary statements should not exceed 20 pezes in length and

should be filed 45 days after the date of this order,




-10-

IV. Recent Developments

Participants are requested to address in their written statements
as well as their oral presentations the signif cance of recent
deve'opments listed below to the Commission's decision in Lhis

proceeding.

(1) Reprocessing and cther waste management program Changes

On October 8, 1931, the President issued 2 statement outlining
a policy favoring commercia!l l'em'ocessinq.'l In that statement
he also instructed the Secretary of Energy, working closely
with industry and state governments, to proceed swiftly toward
deployment of means of storinc and disposing of commercial
high-leve! radinactive waste. He said that the steps must be
taken now to demonstrate to the public that the problems
associated with management of nuclear waste can be resolved.

'
In addition, as NRDC pointed out, the Deputy Secretary of
Energy testified that, “"The waste managemenl program thetl we
are preposing differs markedly with the previous Administration’s
program. . . We believe that the cornersicne cf the waste manege-
ment program should be that the reference waste form, as it

wes prior to the (arter Administration and s is 10 concert with

Yrresidential Nuclear Policy Statement, October 8, 1981.
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the rest of the world, 1s reprocessed high-level waste

(instead of spent].*)

Also, the President has proposed to dismantle the Department
of Energy and place its functions in other Federa! agencies.?
Since this may bear upon the waste managenen! program organization
and management issue, participants may wish to ccmment on the

implications of this potential development.

Recent congressional testxnony3 by DO0E's Assistant Secretary
for nuclear energy indicated that the Department's current

plan for high-level waste disposal will emphasize development
of a test and evaluction (TBE) facility for the testing of
disposal concepts which could affect the schedule for repository
develupment and construction reported in the UOE Position
Statement, The Commission is also interested in participants’

views on this matter.

{2) Away-from-reactor storage policy

On March 27, 1981, the Department of Energy (DOE) submitted

information to the Presiding Officer concerning a chenge in

‘July 9, 1981 statement of Kenneth Davis, Deputy Secretery, U.S. Department

-of Energy before the Subcommittee un Energy and the Eavironment, Commiltee

on Imrterior and Insular Affairs at 4-5.

- 2presidential address to the Nation, "Prograr for Economic Kecovery,*

September 24, 1981.
30ctober 6, 1981 statement of Shelby T. Brewer, Assistant Secretary for

-Wyuclear Energy, U.S. Department of Energy before the Senate Committees on

Energy and Natura) Resources and fnvironment and Pubiic Works.
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the DOE program wherein they have rdiscontinueld] [their]

efforts to proside feceral government -owned O controlled
away-from-reactor (AFF) [spent fuel) storags facilities.”

The submittal explains that this change is 2 resuit of 2
"change (reduction) in DOE's projections of the quantity of
spent fuel trat mey require interim storage” and o later time

frame for need for such storage.

The submitta) states that the previously planned Federal AFR
storage is only one of several possible approsches to satisfying
storage needs. The letter suggests that the Commission shou'd
assume any additional storage requirements will be satisfied

by any One Or More ways described in the Jetter.

The participants are asked 1o conment on the signiticance to

the proceeding of tissues, particularly institutionfﬁ concerns,
resulting from this pdlicy change and to comment on the merits
of DOE's new projection of spent fue) storage requirements

an¢ on the technical anc oractical feasibility of DOE's suggested

alternative storage methods.

Schedule

The scnedule below shall be fo!lowec.
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(Note: Assumes order aoproved by the Comnission un Noveioer 6.)

(1) Participants shall file any objection to the November 20

Order with the Presiding Officer.

(2) Participants may file individual or consc.idated Decemper 21

written statements prior to oral presentations.

(3) Tentative date for oral presentations to the Janyary 11

Commission.

Following the oral presentations, the Commission will decide what

R
additional steps, if ary, are necessary and wi!! notify the parti-

cipants as appropriate.

It is so ORDERED.
Fors the Conmis*ion )
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Sﬂcretarv of tHe Commigsion

wosh1ngton 0.C.
~4Ay of November 19817.



