NUCLEAR REGULATORY COMMISSION
~ DOCKET NO. 50-4T6A

MISSISSIPPI POMER AND LIGHT COMPANY AND THE
OUTH MISSISSIPPI ELECTRIC POWER ASSOCIATION

S
NOTICE OF FINDING OF NO SIGNIFICANT ANTITRUST CHANGES
AND TIME FOR FILING OF REQUESTS FOR REEVALUATION

The Director of Nuclear Reactor Regulation has made an initial finding

in accordance with Section 105¢(2) of the Atomic Energy Act of 1954, as
amended, that no significant (antitrust) changes in the licensees'
activities or proposed activities have occurred subsequent to the previous
construction permit review of Grand Gulf Unit 1 by the Attorney General
and the Commission. The finding is as follows:

“Section 105¢(2) of the Atomic Energy Act of 1954, as amended,
provides for an antitrust review of an application for an operat-
ing license if the Commissicn determines that significant changes
in the licensee's activities or proposed act.vities have occurred
subsequent to the previous construction permit review. The Commis-
sion has delegated the authority to make the 'significant change’
to the Director, Office of Nuclear Reactor Regulation. Based upon
an examination of the events that have transpired since issuance

of the Grand Gulf Unit 1 construction permit, the staffs of the
Utility Finance B8ranch, Office of Nuclear Reactor Regulation and
the Antitrust Section of the Office of the Executive Legal Director,
hereafter referred to as 'staff,' have jointly concluded, after
consultation with the Departme 1t of 'ustice, that the changes that
have occurred since the antitrust construction permit review are
not of the nature to require a second antitrust review at the
operating license stage ov the application.

“In reaching this conclusion, the staff considered the structure of
the electric utility industry in western Mississippi, the events
relevant to the Grand Gulf construction permit review and the
events that have occurred subsequent to the construction permit
review==including on-going settlement negctiations.

“The conclusion of the staf€'s analysis is as follows:

'MP&L's exercise of its market power in western Mississippi
necessitated instituting license conditions at the C& stage of
the Grand Gulf antitrust review. MP&L was continuing to fore-
close competitive options to smiller power entities in the
area at the time a notice of v.olation was issued by the NRC
in May of 1980. In the notice of violation, the staff concluded
that MP&L was not in coupliance with its license conditions
pertaining to transmission services, wholesale power services,
and ownership participation in the Grand Gulf nuclear plant.
However, all present indications are that MP&L has reversed
its apparent policies that occusioned the notice of violation
in May of 1980, has essentially reacned a settlement agreement
with the complaining parties, and is pursuing acceptance of



rate schedules and agreements before FERC that would bring it
into full compliance with its license conditions. In the
unlikely event that the settlement negotiations or the rate
schedule implementations are unsuccessful, these matters can

be resolved before the NRC in the present compliance proceeding
which will remain in effect until the matters are satisfactorily
resolved.

'No additional remedies will result from a formal operating
license antitrust review. Furthermore, a significant change
finding is not now warranted under the C.mmission's criteria
as set out in the Summer decision. For the above reasons,
staff does not recommend making an affirmative significant
change finding regarding the application for an operating
license for Grand Gulf Unit No. 1.'

"Based on the staff's analysis, it is my initial determination that an
operating license antitrust review of Grand Gulf Nuclear Unit 1 is not
required.”

Signed on October 9, 1981 by Harold R. Denton, Director Office of Nuclear
Reactor Regulation.

Any person whose interest may be affected pursuant to this initial determination
may file with full particulars a request for reecaluation with the Director of
Nuclear Reactor Regulation, U.S. Nuclear Regulatory Commission, Washington, DC
20555 by (30 days).

FOR THE NUCLEAR REGULATORY COMMISSION

d’L},‘J :7-"‘—41#-7\,

Argil Toalston, Acting Chief
Antitrust & Economic Analysis Branch
Division of Engineering

Office of Nuclear Reactor Regulation
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Introdur: 1on

Unlike the procedure established for review of construction permits,
prospective operating licensees are not required to undergu formal antitrust
reviews unless the NRC staff has made the determination! that there have been
"significant changes in the liceisee's activities or proposed activities"
subsequent to the review by the Attorney General and the Commission at the
construction permit stage.?

The Commission in its recent Summer® decision has established certain
standards to be applied by staff in its antitrust review of prospective
opariting licensees. The Commission's interpretation of Section 105¢(2) of
the Atomic Energy Act of 19+4, as amended,? is embodied in the recent Summer
decision, and establishes three criteria which must be addressed by staff as a
minimym or threshold in making an affirmative significant change determination.

"The statue contemplates that the change or changes(1l) have occurred

since the previous antitrust review of the licensee(s); (2) are reasonably
attributable to the licensee(s); and (3) have antitrust implications that
would most likely warrant some Commission remedy."®

Staff, in its review of the Grand Gulf operating license has documented various
changes in the licensee's activities that have Satisfied the first two criteria,

but only partially satisfy the third criterion.

TThe Commission at p. 1318 of its South Texas decision, 5 NRC 1303 (1977),
raised the passibility of delegating the "significant change" determination
to staff. Tnis responsibility was officially delegated to staff in a
memorandum dated September 12, 1979 from Chairman Hendrie to the Directors
of NRR and NMSS. (See Appendices A and B respectively.)

2Section 105¢(2) of the Atomic Energy Act of 1954, as amended.

SMemorandum and Order, Docket No. 50-395A, Virgil C. Summer Nuc'ear Station,
No. 1, dated 6/30/80. (See Appendix C)

4The "significant .hange" portion of the Act. No OL review is necessary
unless licensee's activities or proposed activities have changed since the CP
antitrust review. (See Appendix D)

SSummer, p. 7.




These changes are the subject of charges of non-compliance with license
conditions attachad to Mississippi Power & Light Company’'s (MP&L) Grand Gulf
construction permit following the CP antitrust review.

Presently, MP&L and the Municipal Energy Association of Mississinpi (MEAM)
are involved in negotiations that would bring MP&L into compliance wi*“ the
CP conditions. Staff anticipates that these negotiations will prove 1. sitful
and remedy the changes that have occurred since the CP review. In the event
that negotiations are unsuccessful, staff can take enforcement action to
bring about compliance.

By pursuing the compliance procedures established under Commission rules, staff
believes, 1) an adequate remedy will obtain, and 2) a duplicative parallel pro-

ceeding resulting from an affirmative significant change finding will be averted.

Structure of the Electric Power ndustry in Mississippi

In terms of load sorved and generatiun and transmission fac.lities owned or
controlled, Mississippi is nct unlike the other areas of the electric power
industry in the United States, f.e., the larger investor-owned utilities
(1I0Us) supply the bulk of the power produced and serve the overwhelming
majority of customers that purchase power and enerly.

Investor-Owned Systems

The 10Us that have been granted certificates of convenience in Mississippi are
Mississippi Power & Light Company and Mississippi Power Company. 0f these
two, Mississippi Power & Light is the large~ -- in terms of load served and
generation/transmission facilities owned. In 1978, MP&L had a peak load of
1,899 mw, generating capability 7% -,789 mw 3,740 circuit miles of trans-
mission lines and approximat- . "0 pole miles of distribution lines. MPAL
serves primarily in the v »r uncties of the state, encompassing an area of
297,000 customers (85% r-.iden. s'}.




MP&L is an operating subsidiary o. Middle South Utilities, Inc. (MSU), a
regis“c-ad holding company.® In 1979, MP&L had total revenues of $400 million
and net earnings of $28.8 million.

Mississiopi Power Company (MPC), had a peak load of 1,306 mw in 1978, generating
capability of 1,960 mw, 2,034 circuit miles of transmission line and approxi-
mately 4,500 pole miles of distribution lines. MPC serves approximately

155,000 customers (85% residential) in the southeastern portion of the state.

MPC is an operating subsidiary of the Southern Company (SC), a registered
holding company.” In 1979, MPC had total revenues of $208 million and net

earnings of $16 million.

Municipal and Cooperative Systems

There are many smaller (than the I0U's) municipal and cooperative-owned power
sys.ems in the state, however, only a small percentage of them possess generating
capability - most are full-requirements customers of the federally-owned
Tennessee Valley Authority (TVA),® or the two privately-owned utilities mentioned
above.

Many of the municipal and cooperative systems that possess generating capability
have joined among themselves to form regional associations. 7Three such associa-
tions, doing business primarily in western Mississippi, are: the Municipal
Energy Agency of Mississippi (MEAM - municipals); the South Mississippi Electric
Power Assocciation (SMEPA - cooperatives); and the Western Mississippi Electric
Power Association (WMEPA - cooperatives).

“The other operating subsidiaries of MSU are Louisiana Power and Light Company,
Arkansas Power and Light Company, New Orleans Public Service Company and the

Arkansas-Missouri Power Company.

70ther operating subsidiaries of the Southern Company include, Alabama Power
Company, Georgia Power Company and Gulf Pew: > Comg-ny.

%The TVA is limited by federal law to serving existing customers. In Mississippi
it serves primarily the northwestern portion of the state.



The Municipal Energy Agency of Mississippi (MEAM) is an organization of eight®
municipally-owned Mississippi electric systems which was formed in 1978 to

help search out ways to reduce the cost of electric power to the citizens of

the respective cities. In 1978, the cities had a combined peak load of approxi-
mately 116 mw, generating capability of 147 mw and no significant transmission
line facilities. Prior to the formation of the joint action group, the smaller
members were full-requirements customers of MP&L. Two of the cities, Clarksdale
and Greenwood, were self-sufficient in generation while a third, Yazoo, supplied
a major portion of its own load while purchasing the remainder from MP&L.

The South Mississippi Electric Power Association (SMEPA) is "an operating

public utility engaged exclusively in the generation and transmission of
electric energy for seven member Rural Electric Cooperatives in the State of
Mississippi."'® SMEPA (headquartered in Hattiesburg, Miss.) had a peak load

of 266 mw in 1978; generating capability of 573 mw; and 1,210 miles of transmis-
sion line. The Association had total revenues of approximately $71 million

and an excess of revenues over costs!! of approximately $1.3 million.

The Western Mississippi Electric Power Association (WMEPA) requested Grand

Gulf ownership participation in 1972. The group was comprised entirely of
electric power cooperatives located primarily in western Mississippi. After
negotiations involving WMEPA, SMEPA and MP&L regarding separate ownership shares
in Grand Gulf, SMEPA and WMEPA agreed among themselves to share an ownership
participation in Grand Gulf of approximately ten percent. These negotitations

“Members include the cities of: Clarksdale, Greenwood, Yazoo, Leland, Kosciusko,
Canton, Durant and Itta Bena. Clarksdale and Greenwood are the largest members
with peak loads of 34 mw and 28 mw respectively and generating capability of
68 mw and 47 mw respectively. (There are other large municipally-owned systems
in the state, which are not members of MEAM, for example Tupelo (93 mw peak),
Starkville (45 mw peak) and New Albany (39 mw peak), however, these systems
are not located in the western portion of the state -- i.e., the area most
relevant to this inquiry.)

1OSMEPA's "Application for Amendment of Construction Permit Nos. CPPR-118
and CPPR-119-toAddCo-Owner," dated March 31, 1980, at p. 4 (See Appendix E)

'1The Term "ret patronage capital” used by the Coop is analogous to a profit
figure for « similarly organized "for profit" corporation.




concluded #hen "the WMEPA cooperatives decided to join SMEPA as members and hy
SMEPA agree..\g to acquire a ten percent interest in the facility."!2

Market Power o MP&L

~rms of load cerved and generating capability owned, MP&L is approximately
jreater than the other I0U licensed to serve in the state (MPC) and many

times larger than the remaining municipal and cooperative systems serving the
state. 13

Through interconnections with its sister companies and other companies

throughout the south, MP&L is able to explore many power supply options which
enable it to make efficient use of its system. By virtue of its ownerhsip of
the bulk of the transmission facilities in its service area, MP&L is able to
control the power supply options of power entities doing business or desiring
to do business in the area -- principally those in western Mississippi.

In short, many of the smaller generating entities (notably the municipally-
owned facilities) are unable to actively seek out and consummate bulk power
agreements without first entering into an interconnection with MP&L and then
negotiating a transmission rate with MP&L. This control over market options
instills a significant degree of market power to MP&L vis-a-vis other power
entities in its service area and to a lesser extent over power entities wishing
to enter into transactions with entities in MP&L's service area.

Case Background

In announcing Mississippi's first nuclear project, MP&L in 1972 made public
its plans to construct two 1290 MW units to be located in Claiborne County

"“Stampley letter to Denton dated 6/18/80, p. 6. Closing of the agreement is
contingent upon various regulatory approvals and a satisfactory financing
commitment from lenders. (See Appendix F)

13The privately-owned systems would presumably be significantly larger in the
absence of the huge federally-operated Tennessee Valley Authority (TVA) which
serves many smaller municipal and cooperative systems in the northeastern
portion of the state.




approximately twenty-five miles south of Vicksburg, Mississippi. Initial
inguiries regarding some type of access to the plant were received from:
(1) South Mississippi Electric Power Association (SMEPA) in February 1972;
(2) West Mississippi Electric Power Association (WMEPA) in August 1972;
(3) Yazoo City, Mississippi in March 1973; and (4) the City of Greenwood,
Mississippi in August 197314

Prior to and during the period of the antitrust review at the CP stage of the
Grand Gulf Nuclear Plant, the City of Clarksdale expressed the desire to
become a more active competitor to MP&L in serving electric load growth within
the City of Clarksdale. C(larksdale's electric system was dependent upon MP&L
for alternative power supply options, and had experienced problems with MP&L
in securing power supply alternatives in the past. After 1972, the City and
MP&L entered into "an agreement whereby Mississippi Power & Light and the City
of Clarksdale could exchange power with each other or with others when either
needed it."!5 Any power purchased irom others or sold to others by Clarksdale
would have to be wheeled by MP&L over its transmission lines or purchased
directly from MP&L on its own terms and conditions.

Following negotiations between DOJ and MP&L, MP&L entered into a set of policy
commitments in 1973 which basically required MP&L to interconnect with any
electric power entity in Western Mississippi, as well as offer ownership in
its Grand Gulf Nuclear Plant with accompanying service schedules necessary for
meaningful use of Grand Gulf power. As a result of MP&L agreeing to these
policy commitments, DOJ issued a no hearing recommendation to NRC re MP&L's CP

T4SMEPA has recently become a co-owner of the Grand Gulf plant, acquiring a 10%
interest from MP&L. MEAM has been offered a 2.48% interest in the plant as
part of an outstanding settlement agreement with MP&L. WMEPA, after reviewing
the cost data on the plant, declined participation on its own and just recently
has merged with SMEPA - thereby ; 'rticipating in SMEPA's 10% share.

15 etter dated August 25, 1980, from Newton Dodson, Mayor of Clarksdale, to
Thomas Kauper, Assistant Attorney General, Antitrust Division of the Justice
Department.




antitrust review in May of 1973. The Grand Gulf CP was subsequently issued in
Scptember of 1974 with these policy commitments as license conditions.1®

Changes Since the Construction Permit Review

As a part of its operating license application for Grand Gulf, MP&L submitted
answers in response to Regulatory Guide 9.3 and to other specific questions
posed by staff in connection with this operating license review.!? A number
of changes with respect to MP&L's system and operations have occurred since
the construction permit review including changes in load, generation, trans-
mission, interconnections, Grand Gulf ownership, rate schedules, wholesale
customers, service territory and interconnection agreements which staff does
not consider to be "significant changes" in the context of this review. These
changes which are not the primary focus of this analysis are discussed in
Appendix 0.

Over the past six or seven years (1973-80) various municipal and cooperative
e’eclric systems in MP&L's service area have been trying to consummate workable
transmission and power supply arrangements with MP&L - using the Grand Gulf CP
license conditions as a basis for negotiations. These negotiations have led

to various allegations and disputes which are the focus of staff's investigation
in this review.

The Clarksdale Dispute

The City of Clarksdale has spearheaded the efforts by municipals in western
Mississippi to seek out alternative bulk power supply. Clarksdale, independently
and as the representative member of MEAM, has arranged to buy approximately

T5The conditions provide for access to Grand Gulf, reserve sharing, emergency
and maintenance power sales, transmission services and the sale of power for
resale to entities in Western Mississippi. Generally, the conditions
contribute to ihe opening up of alternative power supply options among
electric power entities in Western Mississippi. See Appendix G for a complete
listing of the conditions and DOJ's "no hearing" advice letter.

175ee Appendix H for February 1979 response and Appendix I for April 12, 1979
response.



14 mw of power from the City of Lafayette, Louisiana. To transmit the power
from Lafayette to Clarksdale, Clarksdale had to work out a "contract path"

over Gulf States Utilities' 1ines through MP&L's lines to Clarksdale. MPA&L
initially refused to wheel the power over the GSU interconnection point because

the two companies had nc formal interconnection agreellw.lnt.."8 MP&L suggested

contracting for the power over the GSU/LPSL (Louisiana Power & Light) inter-
connection point - primarily because LP&L and GSU had a formal interconnection
agreement and accompanying transmission schedules. C(larksdale, not wishing to
pay the additional (to MP&L's) wheeling charge requ’.red by LP&L, denanded an
interconnection agreement with MP&L, as required by the existing Grand Gulf
license conditions.

Following curtailments of natural gas in 1976, Clarksdale, whose system is
heavily dependent upon gas-fueled peaking units, began to seek new sources of
base load generation to replace its gas units. Consequently, Clarksdale
{(individually, and as a member of MEAM after its formation) formally requested
ownership participation in MP&L's Grand Gulf nuclear plant in December of 1976.
(This request is rurrently being negotiated between MEAM and MP&L as discussed
below).

Notice of Violation

MEAM and MP&L have been engaged in negotiations primarily regarding access te
the Grand Gulf nuclear plant and to MP&L's transmission grid since shortly
after MP&L obtained its construction permit in 1974, Negotiations ccentinued
until early 1979 when the parties reached a loggerhead. In May of 1979,
counsel for MEAM sent a letter to the NRC expressing concern over MPAL's
non-compliance with its CP license condit:ions]9 anc requested NRC to take
enforcement action against MPAL. (Notably, license conditions: D4(a) ‘e
participation in Grand Gulf; D5(a) re transmission services; and D6 re
obligation to sell power for resale).

In response to MEAM's request, the NRC staff initiated an investigation into
MP&L's alleged failure to abide by its licensing conditions. After contacting

IBGulf States Utilities Company was unwilling to transmitt power over this
interconnection point for the same reason.

]9Letter from R. McDiarmid to H. Denton, dated May 29, 1979. (See Appendix J).



the Applicant and various federal agencies,?? staff concluded that MP&L was
not living up to its license conditions and issued a "Notice of Violation" to
MP&L on May 29, 1980.2%

In the Notice of Violation, the staff concluded that:

(1) MP&L has violated and continues to violate Grand Gulf antitrust
license condition 4(a) by refusing to offer the City of Clarksdale,
MEAM, or the other members of MEAM, the -pportunity to participate
in Grand Gulf;

(2) MP&L has violated and continues to violate Grand Gulf antitrust
license condition 5(a) by not facilitating the transmission of
Lafayette, Louisiana power from the MP&L - Gulf States Utilities
interconnection near Felps, Louisiana, to the City of Clarksdale;
and

(3) MP&L has violated and continues to violate Grand Gulf antitrust
license condition 6 by refusing to sell partial requirements power
for resale except at incremental costs.

The Notice required MP&L to admit or deny the charges and/or provide NRC staff
with justification for its activities and explain what course of action it

intends to pursue to correct the violations.

Status of Compliance Proceeding

By Tetter of June 18, 198022 MP&L denied the charges in the Notice, but at the
same time offered a settlement proposal which MP&L believes "May be in the

““See letter from Conner to Denton, dated June 9, 1979 (Appendix K) and let.cr
from Flexner to Denton, dated November 21, 1979 (Appendix L).

215ee Appendix M.

“Zletter from N. Stampley, Vice President of MP&L, to H. Denton, Director
of NRR (see Appendix F).




best interests of all the parties." The MP&L proposal, which was proffered
to MEAM via letters of June 6 and June 18, 1980, includes the following
"general conditions":

1. An offer to MEAM and its members of an undivided membership in the
Grand Gulf plant of up to 2.48% (offered on the same terms and
conditions by which SMEPA is acquiring a ten percent interest in
the plant);

2. MEAM and its members shall have until September 1, 198023 to notify
MP&L in writing of their intention to participate; subsequently,
MEAM will have until January 1, 1951 to secure financing to
purchase its share and secure all necessary regulatory approvals
for same;

3. MP&L would file with FERC a partial requirements wholesale rate
schedule and make same available to any member of MEAM with which
MP&L has an interconnection agreement; and

4. Upon acceptance by MEAM of the settlement offer, MP&L (and MSE) is
forever released from any claims or future claims "‘hat may be based
upon or arise out of any matter upon which the Nutice of Violation
is based."

According to counsel for both MP&L and MEAM, the settlement negotiations have
progressed smoothly over the past year and an agreement on plant access,
transmission ar . partial requirement wholesale rate has been reached. A
final agreement is scheduled to be signed in the next two months.

A temporary transmission rate schedule between MP:L, GSU and MEAM representa-
tives was accepted for filing by the FERC staff on December 31, 1980 and
became effective January 29, 1981. This agreement is scheduled to terminate

23This date has subsequently been held in abeyance.

10



01 October 31, 1981 and be superseded by a permanent interconnection
agreement between MP&L and GSU which is presently being negotiated. The
interconnection agreement and the partial requirement wholesale rate
will be subject to approval by FERC. The ownership participation by
MEAM in GRAND GULF will be subject to an antitrust and financial

qualification review by NRC.

Summary and Conciusion

MFalL's exercise of its market power in western Mississippi necessitated
instituting license conditions at the CP stage of the Grand Gulf antitrust
review. MP&L was continuing to foreclose competitive options to smaller
power entities in the area at the time a notice of violation was issued

by the NRC in May of 1980. In the not!ce of violation, the staff concluded
that MP&L was not in compliance with its Ticense conditions pertaining to
transmission services, wholesale power services, and ownership participation
in the Grand Gulf nuclear plant. However, all present indications are that
MP&L has reversed its apparent policies that occasioned the notice of
violation in June of 1980, has essentially reached a settlement agreement
with the complaining parties, and is pursuing acceptance of rate schedules
and agreements before FERC that would bring it intn full compliance with
its license conditions. In the unlikely event that the settlement
negotiations or the rate schedule implementations are unsuccessful, these
matters can be resolved before the NRC in the present compliance proceeding

which will remain in effect until the matters are sat'sfactorily resolved.

11




No additional remedies will result from a formal operating license antitrust

review. Furthermore, a significant change finding is not now warranted

under the Commission's criteria as set out in the Summer aecision. For the

above reasons, staff does not recommend making an affirmative significant
change finding regarding the apr'ication for an operating license for

Grand Gulf Unit No. 1.
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Under 16 CFR § 2758, coapphcant Houston Lighting and Power Com-
pany moved the Commission o watve the requirement that initiation of operai-
g hicense antitiust review pluu:d.uln await submission of the FSAR, which, by
Commupsion rules, must accompany the filing of an application for an vperating
license. The Comnnission, in an opinion delincating its antitrust junsdiction,
authorizes the Director of Nuclear Reactor Regulation to accept the application
tor the operating license without the FSAR and directs the Nuclear Regulatory
Comnussion stall 1o seek the Attorney General’s advice on whether changed
circumstances heve occurred within the meaning of Section 105¢(2), which
would warrant the holding of an operating license antitrust hearing

ATOMIC ENFRGY ACT. ANTITRUST JURISDICTION

Section 105 of the Atomic Fae: gy Act defines the Conunission's antitrust
responsibilities, the broad powers that the Commission has by virtue of Section
186 10 revoke or to modily existing licenses is subordinate in regards to antitrust
matters to the regime set out in Section 105,

ATOMIC ENERGY ACT. ANTITRUST JURISDICTION

The Commission’s authority 1o initiate an antitrust review is imited to the
scheme of prelicensmg aniitrust review established by Section 105¢. TV ¢ sectios



reqquites all apphcations Tor o construction permt 1o undergo antitrust scrutiny

ad allows @ secondd review at the operating hicense stage i the interun sig

mibicant changes have occurred m the hicensee’s proposed activities
ATOMIC ENERGY ACT: OPERATING LICENSE ANTITRUST REVIEW

I contrast to the mote thorough antitrust review at the consiruction penmit
stage, the scope of antitrust review at the operating license stage 1s more hnnted,
focusing on signthicant changes, ib any, that have accurred in the hcensee’s
acbivities since the construction permt aitiliust review however, in .Ill.l|yllll$

Hegations of sipmihicant changes, some account may be taken of the unchanged

leatuies of the propusal as & whole
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"Pursuant 1o the Commeston’s order of Apad 27, 1977, the partics 1o certain procecd
gy nvolving Flonda Power & Light Co nuclear tw thities were granted leave o hile amicus
cuitae briefs and reply biels e this proceeding A buel from a group of Flodda munk 1pal
uwtiities and 1oply bocks trom the segulatory sttt and Flotida Power & Light Co. were
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MEMORANDUM AND ORDER

the Houston Lighting & Power Company (Houston), Central Power and
Light Company (Central), and the Cities of San Antonio and Austin, Texas, are
jornt holders of construction permits for the proposed South Texas Project,
Umit Nos. 1 and 2. When the apphication for construction permits was liled n
May 1974, & copy was tansmitied 1o the Attomney General secking his advice
whether a hearing should be held 1o consider possible antitiust implications, as
requited by Section 105¢(1) of the Atomic Energy Act. By letter of October 22,
1974, the Attorney General responded i the negative. His letter was duly pub-
lished in the Federal Register, with a notice of opportunity for any interesied
peson 1o hle a petition ior leave 10 mtervene and Lo request a heanng on the
antitiust aspects of the proposed project. No such petition was filed and, consis
tent with the Attorney General's advice, no antitiust proceeding was i’
Duning that same period of time, the health, safety and enviconmental re-
view of the South Texas Project went forward. An initial decision favorable o
the applicants was 1ssued in late 1975 (LBF-75-71, 2 NRC 894}, construction
peimits were duly issued, and the Atomic Safety and Licensing Appeal Board
attimed the initial deasion in early 1976, ALAB-306, 3 NRC 14. The Commis-
don chose not 1o review the Appeal Loard’s decision, and judicial review was not
sought within the prescribed time. At that point, the construction permit
proceeding, mcluding its antitrust review aspect, had come 1o an end
Lhe events recited herealter ‘are those upon which the paities appear 1o be
i general agieement. In May 1976, following the time when judicial review of
the construction permit proceeding might have been sought, Houston broke ofl
mterconnections between its distribution system and the systems of certain
other utihties, includmgs is co-licensee here, Central Power and Light. This
action occurred after Central had established an interconnection between its
distibution facilities and those of certam out-of-state utilities.'* Prior to the
establishment of thus interconnection, the distabution system of which Houston
and Central were part had served only Texas intrastate commerce. We under
stand that, for this reason, Houston and other v itrastate Texas utiities have not
i the past been, and are not now, regulated by the Federal Power Commission
& situation Houston would appaiently prefer to mamtan. Central is owned by
a parent holding company subject 1o the Public Utility Holding Company Act ol

' ACental's boet indicates that thas took place “as a result of interstate transimission of
clectricity by [West Fexas Unlities),” & wholly owned subsidiary of Central’s holding com
pany, Central and Southwest Corporation Bl at p 6



1935, and the

requitcments of that Act® may have been a factor i Cential's
dpparcit decision 1o enter interstate comumerce and thus (o subject aspects ol
s vpetativis 1o regulation by the Federal Power Commussion . Houston casts its
disconnection of Central m a defensive mold, as a means of avording its being
caught i the net of wterstate commerce and, thus, Federal regulation
Phese apparently mteniclated actions have been matched by a complex set
ol judicial and admsustrative actions. Houston responded to Central's witerstate
comnechion by scehng an order from the Texas Public Utility Commussion to
fequie Central to sever that connection. Houston's clatm, also made m the
Judicial action shoitly 1o be described, s that Central is contractually and legally
bound to prescive the intrastate character of the “Texas Interconnecied
System,” of which both it and Central are a part and which the South Texas
Progect was intended o scive. By a submission dated May 4, 1977, Houston has
brought 1o our attention an “wierhn order” of the Public Utility Commisston,
ssued on May 2, 1977, directing festiption ol mterconnections between
Houston and Central and disconnection by Central ol inierstate tes.? Houston
turther andonins us that “physical reconnection of the Texas Interconnected
Systems m accordance with the internn order has been completed.” On Muy I,
1977, Central requested that the United States District Court tor the Western
Distuict of Texas declaie wmvahid and sct aside the nterun order of the Unlitics
Commusion
Central’s micrconnectioms with out-of state utilities are under scrutiny in a
procecding pending betore the Secunities and Exchange Commission under the
Public Unlity Holding Company Act of 1935, nvolving Central's parent holding
company . Houston teils us (Buef p. 26) that the SEC proceeding could moot
The Act, IS USC. 79 et seq

control .

allows registered holding Companics to “continue to
e or more additional integrated public utility systems,’

"I certain cucumstances
1o be so allowed, the SEC must Tind that

(A) Fach ol such sddstional systcins cann

't be operated as an ndependent system
without the

loss ol substantial economiies whinh can be sceuted by the retention of
cantrol by such holding company of such systemn,

(B) Al of such addiiional systems are located I one state, ot in JAng slates, ot in

a contiguous toreign counliy, and
(C) The contimued combination of such systcms uwinder the control of such b hling

corpany 13 00t so lurge (constdenng the state of the 20t and the arca Or teglon altccted)
@ o niapan the advantages of localized abiage e
bivenoss of regulation

ISUSC 9%

Hlent opcrabon, of the ellce

’
Fhat order provides in part

I theretoie the OKDER o1 ths Commupsr o that the patbics hereto un

tecstublish the Ternas dbotcrconncoied System s it exnsted on May 3, 1976, s us
cuntractually agiced 1o by such parties and 1.1 any and ol disconnects which miust be
Made to remove the contiact ipedinents (o such reconnee tion be ade wmcdiately
In late May, the Uniliry ¢

'y

Anmbsion issucd @ “tnal oider” confirming and approving the
above cied micinn urder

any NRC antitrust proceeding, but Central disputes this (Buoef pp. 21-23)
Central's pursuit of interstate wguhlmn" had led i, with other subsidiaries in its
system, 1o hle a petition whn the Federal Power Comnission secking Com-
mission exercise of regulatory authornity over it. The results of that proceeding
are conjectural at tus point, but it appears that one possible result would be 1o
establ Jh FPC junsdiction over Houston, on account of its interconnections with
Cental

I response 1o Houston's breaking off of interconnections, Central has also
filed 3 civil action in Federal dissact count in Texas alleging vivlations of the
Sherman Act, and sceking an injunction aparnst mterruphions ol mterconnected
scivice. Houston has counterclaimed i thas suit, denying any antitrust violaticns
and seeking an order compelling performance of Central's obligations under its
contractual arrangements for the construction of the South Texas Project

We come now 10 the proceedings raising these issucs before the Commission
The miatier fust came formadly 10 our attention in June 1976, when Central filed
a petiion which styled itself a response 1o the notice of opportunity for anti
tiust heaning which had been published some 19 months earher. Central, a
coapplicant, had seceived the earlicr notice, but it maintained that “good cause”
now extsted tor allowing it 10 mitervene and obtain an antitrust hearing. It
contended that Houston’s breaking ofl of interconnections was a & pervening
aevelopiment which warranted the inposition of antitrust conditions. The dis
posiiion ol that petition is outhoed in detail in the Appeal Board's decision in
ALAB- 381, 5 NRC S82 (Maich 18, 1977), and need not be restated here.
Cential prevailed before the licensing board 1o which its petition had been
routinely relerred, despite our stalt’s opposition on jurisdictional grounds — that
the constiuction permit proceeding having been termmnated, the antitrust issues
assoctated with it could not be seopened. On appeal by our staff the Appeal
Board reversed (ALAB-381), agrecing with the staff that the construction perit
proceeang had tormaly come 1o an end with the expuation of tune to seek
judicial review, and that the heensing boards lacked delegated authorty to
feopen such proceedings

As atters developed before the Appeal Board, all partics agreed that an
antitrust heanng should be held at the carliest opportunity, dittening only on the
appropuiate procedue for accomplishing hat objective. Followmng artguinent
belore the Appeal Bowrd, Houston suggested that we permit an carly beginning
o the statutory antitrust review provided for in certain cases at the vpcrating
license stage, by watving the requureinent that intiation of staff operating license
teview piocedures await the apphicant’s subiission of a Final Safety Analysis

*The facts reciied are those upon which the parties appear 10 be i general agrcement
We do not mean 10 ascibe a motive 10 ths conduct, Centsal and Houston ach aver that s
actions are intended 1o benelit ity consumers thiough obtang more rehable, lower cost
choctinily under a more efficient regulatory system. We nced not deade at this Junclure
wl cther thits or some other purpose drives cither in the prescat pursdictional duspute



Report (ESAR) This suggestion was placed belore us on February 10, 1977, 1 s

tormal motion tor waiver ol Commssion tules pusuant to 10 CFR §2.758°
Our stall bebieves that, as a jomt hicensee, Cential’s mtcivention petit'on may be
Beated as a request tor constiuction perint amendments, under 10 CER
§3090, requining Houston to mterconaect with i, and that the Commssion
tay thereupon duect putstant o JO 0 R §2 104, that an antitrust heaning be
held on the requedt. MWie Stall also believes that itiation ol & show cause
procecding under 10 CFR §2 202 would be “legally penmissible ™ I February
1977, the fust stall suggestion was placed belore us i a stalf paper which we
catised (o be served on the participants hicrem, with an invitation for tesponse
the Depatiment of Justice, which did not appear betore the Appeal Board,
iggested i a January 25, 1977, letter to the Executive Legal Director that “the
Depattinent can sce no reason why the heuring should not proceed at thus time,
ather than awaiting the tiling of the application for an operating hicense,” but it
proficied no specihic legal basis for that view. Finally, the Appeal Board
suggested, wn dictum, wots opuion of March 18, ALAB 381, that the Conunis
aon had the suthonty o onder o heaning at tus tune Altematively, the Board
beheved that the Duector of Nuclear Reasctor Regulation could order an anti
trust heanmg theough the ssuance of an order 10 show cause under 10 CER

52 0
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In our order of Mach 31, 1977, we announced our decision not to feview
ALAB 381 and our mtention 1o rule on the Houston motion and the stail
suggestion ‘cllowing boeling and oral argument, in which we wvited the Depart
inent of Justice 1o participate. lo declintig 1o review ALAB-381, of course, we

4ie ot 1o be taken as having agreed with every thing that the Appeal Board had
said 1 that opimon

It mught appear that 4 dispute over the procedure 1o be followed for initiat
g @ heanng, wheie the parties largely agree that a hiearing should be held

*The procedure prescnibed by IOCER §2.758 tor soeking waitver of a Commission rule
5 by 1t teoms Wterally spphoasnie to ongotng adjudicatony proceedings, not to a request bog
Waiver T the purpose ol aalitating mitiation of o procecding Neverthe less, we believe that
under the cucwmsiances Houston properly invoked this ruke and that Hs request for waiver
was properly addiossed duzatly 1o the Contmission Although requests under the rule are
notmal, addressed 1o the prossding oliicer i the vhiguling proceedimg, such requests must be
certibed o the Commision tos decision i 4 primid Jucie showing s made No paty objected
o Houston's mvocation of the 10 CFR § 2,758 waiver procedue

*Centaal, the segulatory sttt and the De Pactment of Justice agree that & beanmg should
be held dn s bret, Houston ook the posiiion that it did not object 1w determung
whether there had been o “signiticant Change™ m the South Texas proposal since the
cansttuction peomit review. At oral wigument, Houston asked as its st preference that we
fule that no heating would be uecessaty now or, basring other changes with antitoust
suphications, at the operating boense stage. San Antonio and Austin are opposed to a
heanng but sgree with Houston that if « hearing 1s necessary, it should begin now to prevent
possible delay 0 ssuance of an upciating icense

should not have major uaplications for the regulatory process. However, the
shaip divergences among the pi.ties over the appiopniate legal basis for holding a
heating now have surfaced significant issues for resolution The legal basis for
going fotward now will determine the scope of the proceeding - whether the
entiic proposal will be cpen to scrutiny de novo, as during the construction
permit proceeding, or whether it is only the antitrust implicatons of significantly
changed circumstances that are relevant. And theve may be questions of finality
in the event that funther changes should occur before operating licenses are
teady for issuance. More fundamentally, as developed 10 our analysis of the
statutory language and its legislative history, resolution of this dispute requires a
deliniuon of the scope of our responsibithiy in enforcng the antitrust laws and
the policies underlying them in relation to the entorcement responsibilities of
other agencies, particularly the Department of Justice. Some of the parties'
arguments would assign 1o us a broad and ongomng antitrust enforcement role;
they envision that v = would have a continuing policing responsibiliiy over the
activities of hicensees hroughout the lives of operating icenses. As we shall
show, we belicve that the Congress envisioned a narrower role for thus agency,
with the responsibility for itiating antitrust review focused at the twostep
licensing process

Scection 105 of the Atomic Encigy Act, as amended, defines the Commis-
slon’s antittust responsibilities. That section, s most recently amended in 1970,
establishes a particularized regime for the consideration and accominodation of
possible antitrust concerns ansipg 0 connection with the licensing of nuclear
power plants. The statute contemplates unp. sition of conditions in connection
with our issuance of construction permits and, in some circumstances, at the
operating license stage where necessary 10 remedy situations inconsistent with
the antitrust luws

The section’s thiee subdivisions reflect thiee distinct forms of Commission
responsibility. Thus, subsection (a) provides for enforcement of antitrust judg-
ments reached elsewhere. It expressly confinms that nothing in the Act “shall
iclicve any pgison from operation” of the full range of the antitrust laws includ-
tng the Shernman, Clayton and Federal Trade Commission Acas:

In the event a licensee is found by # © ot of competent jurisdiction, either

I an onginal action m that court or v a proceeding to enforce or review the

hndings o1 orders of any Governiment agency having junisdiction under the

laws cited above, (0 have violated any of ithe provision of such law in the

conduct of the licensed activity, the Commission may suspend, revoke, or

take such other action as it may deemn necessary with sespect 1o any license

ssued by the Commission under the provisions of this Act. (Emphasis
added )

Subsection (1 ies the Commission 10 teport promptly 1o the Altoiney



Goveral any mdormaton i way have with sespect o any “utilization ot special

pochear matenal o atose cncrgy whisch appears 1o violate or tend toward the
viohation™ ol any ol the bsted antitiust laws, o1 to restict fiee competition
prvate caterpine, but provides no entorcement or heanng unliation respoins
ity with respect 1o thas milotimation
A respuoisibility for muuating and conducting a hearning process is set out
con 105 Subsccnion (0) spells out an mtncate procedure by which the
Commpsion solicis the views ol the Attoriey General on possible antitoust
vuphcations of cach apphcation for pempsion 1o construct a commercial power
teactor. Ay such hicense apphication shall “promptly™ be tiansmitted to the
Viomey Generasl who shiall, “within g reasonable time, but s no event to
caceed 180 days alter recerang a copy ol such apphcation render such sdvice
o the Conmnsion as he deteimmnes to be appropiate i regard 1o the finding o
be made by the Commussion pursuant 1o paragraph (5) of this subsection
Paragraph (5) of subscction (¢) requures the Commission to deternine, in cases
wheie an antitrast proceeding s held, “whether the activities under the hicense
would create or mantanm a sttvation wconststent with the antitrust laws a
Upon recapt ol the Auomey General's adwice, the Comupsion must
pubibish the advice wn the Federal Register The Attorney General may advise that
there will be adverse antitrust aspects 1o the hicensee's proposal, and recomumcnd
4 heanmg. o such a case, the Anoey General may participate “as a party in the
proceedings therealter held by the Conunssion on such heensing matter i con
nection with the subject matter of s adwvice.”™ Thus, the Act provides tor
m-depth antitiust review, with thie assistance and advice of the At asiney General
and the possibility of & tull scale adjudicatory hearmg at lus request or (e
request of g prvate party st the constiuction permit stage
For reactors which have undeigone subsection () antitrust 1eview W con
nechion with @ comshiuction peanit appheation, paragraph (e X 2) governs th
question of antitiest weview ol the operatiug heense stage. i requires the Com
tission (o make a threshold detenmmation betore the Attorney General's advice
conicering a possible sccond antitrust proceeding can be soughit nasiely a
Bding that the heensees actvities have signiticantly changed subsequent to the
comstioction penn antitiost review . The Laiguage ol paragraph (¢X2)
eaphicnt
patagraph (1) fwlach cets forth constiuction permt salidoust eview
procedures] shall nor apply 10 an appheation for a license 10 operate a
ubthzation or production tacility unless the Conmuission determines such
review 13 aavis e o the ground that sigaificant changes in the licensee «
dctviies on proposed activities hiave ocaurted subsequent (o the previous
teview by the Attorney General and the Commmission under this subsection
e connection with the constiuction pert for the facility . (Empliasis
added))

No pairt ol the Atomic Encigy Act other than Section 105 explicitly deals
with antittust matters. Under Section 1806 of the Act, however, the Conunission
has general authonty to revoke licenses for any reason which would have war-
ranted the Comumission i relusing to grant a bcense on an oniginal apphcation
Lhe power to revoke would normally imply the lesser power 10 modily licenses
1o weorporate conditions which would have been imposed at the time of witial
Licensing had subsequently developed cucumstances then been known. I this
reasoning apphes 1o our antitrust responsibihities, Commission initiated antitrust
heatngs would Le possible beyond the limited circumstances set forth in Section
105, Tudeed, all concede that othes language in Section |86 gives the Comunis-
sion authornty to mitiate a postlicensing enforcement procecding in the event of
victation of a specific antitrust licensing condition.” For like reasons, we would
not be limited 1o mere relerence o the Attorney General il a hicense applicani
had falsified pertinent antitrust review information or had otherwise oblained an
uncondittoned license by some sort ol fraud or concealiment, but no such allega-
ton is contamed i the matter before us now. s the further question whether
Section 186 expands the antitrust hearing settings defined in Section 105, how-
ever, that doves the current debate. For the reasons that follow, we find that the
generality of Section 186 should be treated as subordinate (o the specilic,
lunited regune adopted by Congress as secently as the 1970 amendmenits to the
Act

Houston srgues that, with parrow  exceptions not elevant here, owr
suthouty 1o iitiate antitrust rgview 1s linited to the Section 105 hicensing
context. In the present cucumstances they contend that a hearing at thus june-
ture could only be an operating license hearing based on “changed circum-
stances’” and suggest that we waive the FSAR filing requirement for proceeding
with such a heaning if we believe a hearing otherwise appropriate. Our stalf,
Cential Power and Light Company . the Departiment of Justice and the Flonda
Ciies in an amicus Hhing argue that the Commission 1s empowered 1o consider
antitrust matters at any tune, regardiess oi the pendency of an operating license
or construction permit apphication, under Section 186 of the Act. The Deparnt-
wient also finds suthority m Section 161 of the Act, empowering the Commis-
ston 10 “hold such mectings or hearings as the Commussion may deem necessary
o proper 1o assist it in exercising any authonty provided in this chapter or *n
the admuustration or enforcement of thus chapter. . " The Flonda Cities amicus
filing argues that “the Act nowhere states that Section 105 awne provides
the Comunssion withs the means it may use (0 enlorce the procompetitive
policies of the Act.” Buel amicus cunae of Flonda Cities at 34, Finally, we are

Tihe section authonzes imtation of proceedings in several speailic cucumsiances,
mchading & labluge 1o vperate @ lacility In accordance with the terms of the . ..
bcense.™



ashed by Central and the

b to constone Central Power and Laght Company's

antittust allcgations as i apphcation tos o “modilication” of e constiuchion

petinits whiach of granted would “constitute a new or substantially dittcrent

facility ™ toggenng antitoust review uader 10 € FR §5090

Fhese are mgemous and e some re spects appeabing arguments. k& specially

18 the extent (o which these arguments avonl os
stiam the language ol Section 105

We lud the speahicity and completeness of Section 105 stuking. The
hon s comprehensive, o

agiicant wm our view, howeves

3
addresses cach occasion on which allegations of ann

cotmpetitive bebavior e the commercial nuclear power industry may be rased

and provides a procedure 1o be followed i each instance The Act hnks Comnns

SOl antitrust review with the hicensimg process, demanding a thorough antitiust

review at the stage of application for the consttuction permit and allowiig a

at the operating license stage, if such a review is decmed

rasts that signiticant chunges have occurred in the licensces
activities. The clear imphication of the *

nattower second review
advisable on the |

signihicant diange” language is that the
01 penni s not subject 1o a second antitiust review at the
opetating license stage unless “signilicant chianges™ in the proposed progect with
antitrust amphications have occutred in the interim. Not can

holder of & construct

It reasonably be
argued that Congiess did not loresee that antitrust allegations might be ruiscd
outside the hicense review context

Subsequent slegations that liceuses are betng
used i such a w

4y as to violate the antitiust laws are to be referred to the

) . . .
Department of lustice for mvestigation and possible enforcenment action . and if

violations are toumd by a court,

the Commnussion 15 given express stalutory
authonty to tuke such

hicense-related remedial action as 1s nec essary ®

Hhis reading of the statute 1s supported by its legislative lstory. The prescut

language of Section 105 was tashioned in the 1970 amendiments (o the Aton

.
s mportant 1o remember that the Atomic Lneigy Act permits lcensing ouly o

the utilization o1 production of spectal nuclear mateniad will
be m accord with the common defense and sccunity and will provide adeguate protection to
the health and safcty ot the public.” Scction 181

specihic hadiogs aie made that *

Ihis standurd 15 unlike one which
suthodiees bicensing (or tate setting) under & broad “public intcrest™ standasd. In the latter
LasC, dpcncies puisaing the objectives of the egulat

oty statute weigh & mulitade of tuctors,
mclading the eflcct of the §

. moposed action on competitors and the gencral competitng
stuation, see e g Mol ean Ducking Co. v. US, 321 U S 67 (1974). It is not SULP I
therelore, thet the sotitiust Junsdhiction of the (

vimsson s specitic, rather than genes sl
Flus retlects the natuic ol the ¢

simnssion s other responsibilitics with respedt 1o e be s

4 tesponsibility that s aot plenary but speaitic. For example, under Section 271 ot
the Atomie Locigy A

plants

o thes Commpsion has no authority 10 regulate certam economn
aspects ol nuclear power plants, such as rates. Thus, cases decided i the context of bioad
fegulatory  statutes, ated to us primierily by the Flonda Ciues amicus briel, are |

peisuasive than might otherwise be the case. Sce Cuy of Lafayette v. SEC, 454 F . 24 94
HE (DO Cu 1971 » '

"

Fueigy Act. Concern with the competiive aspects ol licensing in the nuclear
stca, however, goes back to the ongmal legislation enacted m 1946, ant.cipatory
antittust review i the licensing context, coupled with reterrals to the Attorey
General, began then ” In 1954, the Congress rewiote the Atomic Energy Act o
provide tor domestic development of atomic energy, with a two-stage hicensing
process lor puvately owned reactors. Under Section 104(b) of the Act, licenses
could be obtamned tor the construction of reactors involved in the conduct of
rescarch and development activities without antitrust review . Not until a demou-
stration of the “practical value™ of such facihities for ndustrial or commercial use,
or m the event of licensing under Section 103 of the Act, would the
then-Section 105(¢) provisions, requinng antitrust seview and possible condi-
tioning of licenses come o play

Such a “practical value” finding was never made, "% but in 1970 Congress
tound nuclear power to have acquired “commercial value,” and amended the
Act 1o remove the “anachronism” requining an AEC finding of conmercial
value. 116 Cong Rec. 1 9447 (daily ed |, September 30, 1970). Changes in the
twosstep licarsing procedure made danlication of the provisions governing anti-
tust review necessaty The legislation that emerged was characterized by
Senator Pastore, a member of the Jomt Committee on Atoinic Encigy, as a
“caretully perfected compromise™ and a “balanced, moderate framework lor a
reasonable licensing review precedure.” 116 Cong. Rec. 19253 (daily ed ., De-
cember 2, 1970)

*Scction 7)ot the Atomic Encrgy Act of 1946 provided that

Wheie activilics under any bicense might serve 1o foster the growth of monopoly,
restraint of tade, unlawlul competition, or other trade posttion imimical to the entiy of
new . lieely competitive enterpiises i the ticld, the Commbsion 18 suthorized and
duected 1o retuse 10 1ssue such bcense o to establish such conditions 10 prevent these
rosults ws the Connnbsion, i consultation with the Attorney General, may determine
The Commbaion slull repoit promptly 1o the Attorney General any imfonmation which
i may have with respect to any utthzation aof fissionsble matcnal o1 stomic encigy
which appears 10 have these results
'O Cuies of Statesville v. AEC, 441 F 24 962 (D.C Cu, 1969) represents an elfort by
certatn mumiapalitics and othaers 1o have the Commpaon consider, i the context of Section
T4} public health and salely and national sccurity Beensing, whether issuance of the
license would violate provisions of the antitrust laws In an en banc decision, the D.C
Cucunt found that Coagress had not intended that the 105(c) antitrust provisions of ths
then-Act be wjected into 104(b) beepsivy  Kather, Congress had intended that Section
105 () be “patently restncted (o Sootien ") beensing In eltect then, the Commpssion »
batied, with cortam exceptions vosch a8 § 103 beensing) from considening affwmaiive onticl
patory antitrust sanctions” (empiass in e onginal) With espect 1o 104(b) bcenses, the
Commpaion could only suspend, tevoke, or tahe other such sction with respect 10 8 license
i 00 doomad necessary stter a court hinding ol monopuly.

B sipaiticant that i discussang the Commpsion’s duties under Sectien 105 (¢), the Court
seviral times relerred 1o its duty there to consider “anticipatory antitiast impact.”



a consistent thicad What was al

anbirast review. This theme wa
who stated

bill I no way enlarges the substance of the antitr st

provisions ol the existing law tor conunercia!

liying | i
ying to d clear away procedwal uncertamtics

both the Justice Department and the AEC are o
H'"‘/(\IJIM cd ",:)«l\lllhgl 0 l'l»’(l).l

was uiged Tnot 1o burden nuclear plants with «
ICYICW Festimony of Carl Homn, b, tor Edison
on Prelicense Antittust Review of Nuclear Power
aunitiee on Atomic bEncigy, 91st Cong., 2d Sess

P <8 Opponcnts ol any agency antitrust review

that appl | \
| spplicants tor nuclear facility hcenses were subject to

il the tine, and it we aie violating them in any way | it is not

n bulding Y 5§ | ; {
g any specthie plant, it would be m the marketing of our {otal system

powel id

Hutl even amo {
' g those who argued i favor of prelicense review, no evi

1ICIRCS Hanyl g ! | - v W W
g il . HINE o than hcense connected revie as considered
no hut h >

| TR LT L..I»l.‘ll»\ histe iy that difyonc advocate or loe ol
CHsINg Icvicw

L tor the

anticipated .nt,(|uu5 more. Indeed, the reasons underlyg

Dl as enacted indicate the unpottance ol anlicipatory eview o
tatement ol Charles A. Robinson, Jr.. Stalt Counsel to

vational Rural Electiic Cooperative Association, Hearmnys

L antitrust review at the |AA\’|I\C|.>1.1P; sLARe 18, 1IN out
Ll practicality. Boetly stated, it shifts the procedural binden
vhere it nghtlully belongs. e i1s not stigimatized as &
has, dur ng the hicensing procedure, a tiime related meen
culie process and to comply with reasonable antitrust
iy competitor s damaged. Problem aeas can be antic

d and avorded with imsamum disturbance to all partics

Nong
) advaniages accrue 1o the classical, atter-the fact antitzust

prosecution, wi i the detendant’s mterest hies i delay while competitons

ihler dunimg 1S ol biequently mconclusive htigation

s well that ™ this whole antitrust
oo way exlends, impaus, acicnds, or
W apphcation. This major pont 18 undes
ol the Atomi Locigy Act, wluch remains unchanged ™ Id

A
Suntar reasons were cited by the Acting Assistant Attomney General (or the

Antitiust Division who contrasted prelicensing review with more general anti
trust enforcement, stating “facing [these questions] at the outset of the ilcens

proceeding, and obtaining the Attorey General's advice on the ssues, can
pe an carly wad orderly resolution of antitrust probleims before much money
and tinee b} spent.” Statement of Walker B. Comegys, Hearings al | |
Aud in respense to wigings by Corgressiman Hosmer 10 employ trzditional anti
trust remedies in the nuclear hield, the Assistant Attorney General stated: “"As o
ihose matters which are closed, namely both licenses having been granted, that
is the only recourse availabie 10 us.” Hearings at 1430 1t Iihcult to reconcile
these statements on the part of the active supporters of prelicensing review
with the view that the Congress was considering placing a general antitrust
pohicing authority in the Commission

An arca of special concern during consideration ol the 1970 amendments
centered on whether antitrust review should take place at both the construction
permit and operating hcense stages. The AEC proposed that review take place 2t
both stages, with a mechanism 1o “exclude tioin consideration at the operating
hcense stage cases that had been handled at the construction perinil stage 10 the
satistaction of the Justice Department™ at 38

Chanrman Holiticld expressed considerable concern about this suggestion
(Hearmngs at 37-38)

I am concerned with the mandatory requirement in the AEC bill review
at both the construction and operating license stages. It seems 1o me that
the Jotnt Committee’s bill which requires mandatory review on the antitrust
problem at the construction stage 15 a practical and sound way 1o approach
it 1 think if you hold over the head of any investor oi $100 million .. s
plant, let us say, the fuct that he builds the plant 1o channel the power nto
his own system ol distrbution, at that point he should be made aware ol
any dr cision from that plant to another source He should not be put in a
position, it seems 1o me, of double jeopardy in that he is given the constiuc
ton pennit 1o proceed withos satitrust review and then suddenly 6 years
later, o1 7 years, whenever his ptant is finished, he s faced with an inter
venor or a legal situation in which he has 1o go again thiough the process ol
antitrust review

here agan you have a peiniissive act on your parl and a benevolent
JCt 0N your past, or an antagonistic act at this tine, S o 6 or 7 years later,
Ater the nvestiment has been made and the plans of the utility, regardless ol
who they might be, were made at the time of construction as to the feed-n
of that power nto their systems

Suddenly they are faced with a diversion, let us say, ol 25 or 30 or 40
percent ol their power nto another system. So. it scems to me that the

Jomt Committee’s position ol mandatory review before construction as las




o the antitiust

problem is concered ought 1o be lingl w fairness to the

wwvestors. They go o then with then eyes open and they aie treating the
problem on the basis of a determmed tact which does not damage then
poor plasming and the reason tor inve st an the tist place

Iosecms “o me that thas should be wandatory rather than depending

upon an act ol PUHBLIveness ot beue vulence

Chattman Holinedd's concerns were reflected i the hinal language of the seotion

providing ot thowough roview at the constiuction permn stage,
teview only upon the binding ol Usigihicant changes ™
analysis of the biil, prescuted on the Noor of the C
stated ™

and a second
Fhe sectionby section
ongiess by Chattman Holitied,
the commttee sees no sense in two such lantitiust review | exercises
wnless there have been sigmbicant imteivening changes.” This linnation on the
scope ol antitoust review at the operating license stage o mconsistent with the
nolwon o ongomg antitrust enforcement tesponsibility being lodged 1 thus
dpeney

tius, we think Congress contemplated that ths C
antitrust allegations posnanly | if not exclusively,
that sug

vmmission would review
m the context of hicensing, and
horeview would take place in a two step review process, the second such
feview of a more hunited scope than the first

I addition 1 the statutory language and s legislative history, such g

legishaive scheme 1s most cousistent with ths ¢

omumission’s special tesponsibily
tics

There aie stroug policy reasons why this Commission has expansive health

and salety uosdiction, which  continucs thiough the lives of outstanding

heenses. Nuclear power s an area ol considerable technical complexity . ls

governance should be entiusted 10 an agency which embodics tha

b particulur
expertise. But i the field of antitrust, our expertise

| 5 not umique. We merely
ap p Adope

pply prnciples, developed by the Auintrust Division, the Federal Trade Com
mssion, and the Federal cousts, o a particular industry Thiough the licensmng
process, we can ellectuate the special concern of Con

gress that anticompetitive
miluences be wentified

be generated without an NRC license and the licensing process thereby allows us
10 act 3 wique way 1o Lashion temedies, if we find that an apphicant’s plans
miay be mconsistent with the antitiust laws o thew underlyig pohicies

But wm the postheensing pusture, this Commission’s capacity 1o act is not

wngue. There s wo longer any question of “lock [ing) the barn door before the
horse s stolen " Statement of Sentator Pastore, 11 Lepislative History of the
Atomic Encrgy Act o 1954, at 3107 (1955). When nucizar power plants have
been constructed and are Operating, anticompetity

ve behavior can be remedied
ouly by

modily g or conditioning existing behavior, Whatever form of remedy

the agency can otler 1s not appicciably ditterent from that which may be

tashioned by the taditional antitrust torums. In this postuse, we recognize, us

and corrected v then incipiency . No nuclear power cap

did the Congress, that there are more suitable forums foi antitrust enforcement

Nevertheless, relymg on dictum from the Cities of Statesville case, Central
and others wigue that we have general antitrust police powers in the nuclear
wdustry pursuant to Section 186 of the Act, and that we may thereby reopen
hicense proceedings for cause in the event that there are allegations that a
hicensee's activities are anticompetitive

Fhe Statesville case actually held that Congress intended Commission anti-
tust review only in certain limited cicumstances. N. 10, supra. I the course of
the opinion, however, the Court reviewed briclly the Commission’s antitiust
responsibilities as they then exasted and made the statement relied on here:

Tlus section [186] invests the Commussion with a continuing “police”
power over the activity of its hcensees and provides 1t with the ability o
take remadial action of a hicense is beng used 10 restran trade.,

This dictum s & weak foundation upon which to build a claun of such wide
ranging powers. The statement itsell is amenable to another wierpretation more
consistent with holding of the Sratesville case itselt: The Court ol Appeals may
have been speaking of this Commission’s continuing police power uver condi
tons properily placed on licenses, alter 105(c) antiti st review. [n any event, the
Congressional contemplation of a more reatrvced antitrust review function
rellected wn the 1970 amendments is inconsistent with a broad reuding of the
quuted Statesville dictum,

In sunimiaty then, we conclude that Congiess had no intention of giving this
Commusion suthonty which could put utilities under a contnuing risk of anti-
trust review . Had Congress agreed with the proposition that this Commission
should have broad antitrust policing powers independent of licensing, the statute
that emerged trom these discussions would have looked quite different. Little
attention would have been pad to detiing a twosiep review process. The
termwnology of all participants in the drafting process would not have been
focused so directly on “prelicensing” review. And, if a broad, ongoing police
power in che antitrust area had been asswned, the language in 105(a) authorizing
the Conunbsion to act with respect to hicenses already 1ssued, in light of the
antitrust fwdings of courts would have been, il not superfluous, certainly
redundant. Consequently, we hind that the Commusion’s antitrust authority is
delined not by the broad powers contained in Section 186, but by the more
limited scheme set forth in Section 105.'2

In so concluding it is not necessary for the puipcses of this case 1o go
beyond that, unce an wtial, full antitrust review has been peirfonmed, only
“significant changes” warrant reopening. In the event a “significant change”
were to occur in a licensee’s activities betore operating license review, this fact

"1 Sunilar seasons lead us 10 reject the Department of Justice's suggestion that Section
161 iay scive as 4 soutce of suthooity independent of Section 105



woulkd make sonie

forin ol antitrust review  at the operating hicense stage
probable, abscnt a settdement agiceable 1o all parties, the Attoimey General and

thas Commussion. The only question then remannng 1s whether intiation ol the

second ound, Toperating hoense” review must await the tiling of the I'SAR
which, by our rules, must accompany the hling of an apphcation for an operat
uig hoense

As & matter ol sound practice, such an outcome would be undesiable
Faced with the prospect o an antitiust heaning, we must realistically consider
the mnpact ol delay upon the overall hcensing process. Antitrust hicanings tend
typically 1o be time consuming. Recognizing this, our tegulations provide tor the
catly and separate hhing ol antitrust indormation, at the construction penmil
stage, Lo permit the antitiust review process 1o be completed concurrently with
other hcensing reviews. See 10 CFR §50.33a and selated Statement of
Considerations, 38 Fed. Reg 34394 Sunilanly here, we think that of antitrust
review Is found necesswry o the perd between issuance of a constiuction
permit and apphication tor an operating hcense, we can tashion remadics 1o
expediie the review. This necessary Hexability can allow us to resolve antitiust
allegations i a tuucly fashiion, without unduly delaying the hicensing proc

Thus, we need not and do not decide whether antitrust review iy bie
witiated m case of an apphcation tor a beense amendment which would result m
a “new or substantally ditlerent tacihity,” o where an application for transter
ol control ot a heense has been made, or wheie “significant changes™ occur alier

an operating heense is issued. We note, however, that the report of the Yol
Comuitee exphaitly refers to our authonty 1o conduct a review e the st
situation, HR. Rep. No. 910470, 91st Cong. 2d Sess., 3 US. Code Cong and
Admi. News, 4981, 5010 (1970). Authomty i the second situation, nol
explicitly referred 1o the statute or is lustory, could be drawn as an imphica-
ton lrom our regulations. 10 CER §5080(h). The thud situation presents the
wsues pending i the Florda Power and Light proceeding, o. | supra, which we
do not have betore us and need not resolve to decide this case. We go no turther
than to conclude that Scction 186 can have at best bnited application, in hight
ol the “sigmificamt changes” restrction ol Section 105(¢)2) and its relation 10
the overall scheme of Secuon 105

The mechamsm for making “sigmihcant changes™ determinations is not

spelled oui i our tules although an AFC Regulatory Guide, 9 .3 (October 1974),
sets donth wlomation 1 be supphicd 1o the stall o connection with s
operating hcense antitiust review. The making of a “sigmticant change™ deter-
mmation toggenng a rctenral 1o the Attomey General tor bis advice on its
antittust inphcatons s g function which could and perhaps should be delegated
1o the regulatory stall ' * We intend o explore that procedusal question fusihics,

P Eastng dedogations conter authonty only with respect to Scetion 10S(C)H)

possibly through rulemaking For the present, we need only to find that an
appropriate means (o permit the Comnussion 1o teach the slgu.lu.'lum changes
question has been suggested by the petition of Houston asking that we waive the
requicement that the filing of an application for an operating license be ac-
companied by the fliling of the FSAR. See 10 CFR § §50.30(d) and 50 34(b).
Ihe FSAR 15 a techmical document which provides inlonmation necessary 10
evaluate the health and salety aspects of a plant in construction Normally,
however, no part of the nformation contained therein is related to, or sheds
hght upon, the unpact of the operation ol the plant on aspects ol competition or
the competitive conduct of the apphicant. Our walver of the normal requirement
that this document accompany the operating hicense application will have no
impact on antitiust review and will tacilitate early consideration of the possible
antitrust implications of the circumstances that have ansen in this case. Ac-
cordingly, the Director of Nuclear Reactor Regulation s authorized to accepl an
appheation fur an operating license for the South Texas Project without the
pecessity of filing with it the FSAK described in 10 CFR §50.34(b), and 10 seek
the wlormation outlined in Reg. Guide 9.3.'**

In accepting the substantial agieciment among the parties that the circum-
stances which have developed wariant, at the least, sceking the Attorney
General's advice, we are making the Section 105(c)2} “detenmination” that a
furthes antinrust review s “advisable™ because of “significant changes” in the
Lcensee’s activities oceuriing subsequent to the antitrust review pieviously
completed at the construction pennit stage. By setung in motion the operating
hicense antitrust review mechanism, we do not mean 1o imply any judgment on
our part as to the necessity for a hearing, let alone any necessity for the imposi-
ton of hicense conditions. That judgment will be defeired as the statute
contemplates pending receipt and evaluation of the Atiorey General's advice
and will then be made in the same manner sud following the same procedures as
we ciiployed at the construction penmit stage

We decide only that the events detailed above are of such & nature s o
convince us that the Attorney General must be consulted. In this regard we are
awate that the staff sought the Attormey General’s advice on the antitrust
signficance of the present interconnection dispute and that he responded by
letter dated January 25, 1977, Following a summary of the facts of thas dispute
1o that date, the Attomey General summarized the antitrust contentions of the
parties as follows:

Central Power & Light has alleged that ths situation substantially umpairs s

ability 10 produce competitively priced power and also that its participation

a0y finding that the present record shows evidence of significant changes wartsnting
the Attormey General's atication thus is not intended 1o preclude s consideration of the
entie tecord of events subsequent to the CP antittust review as this may be develuped
through the mformation elicited by the siall in conjunction with the apphication process.
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Jgatnst any lunitation have
the changed circumstances. The reasoning which leads 1o thus conclusion
already supgpesie d by our carhier discussion 15 as lollows
Fust of all, the stiucture ol the complex statutory schene establish.ed by
ton 105(¢) strongly umplies that there is 1o be a lunited seview, il any, at the
sperating heense stage. I no “sigmibicant changes' & construction permtiee s
proposed activities have occurred, then the spatute 1s exphicit that there s to be
no wntitiust  review  at  the operating hcense  stage the untitrust review
piocedure “shall not apply 10” such a § ce's apphcation lur an operating
licen As we view it, a tull-blown de nove antittust review, with the Commis
jon's “signiticant changes™ determmation acting only as a Liggenng mechanisim,
would be inconsistent with the statutory scheme of anmuwi 7 liom a second
review tor unchanged proposals
Morcover, a himted scope of review at this stage 15 stiongry suggested by the
fegislative lustory. In our carhier dise ussion'® we noted the Congressional
neern with posable untairness to utiities and thewr mvestors should they be
required (o run the antiirust eview gauntlel twice, al both the construction
permit and operating heense stages. Chanmman Holibield exg.e cd the view that
the constrpction permit review should be “final 10 lanness 10 the wvestors.’
With the sesults of that review known 1o them, they could proceed with con
truction (or not) “with thewr eyes open on the basis of a determined fact
vhiich does not damage therr ppor planning and the rcason 1or imvesting the
st place Ihe legislative hustory reflects that the compromise version ol
Section 105(¢), as enacted, contemplated lunited review at the operating hicense
dage. As Chanman Holihield stated in uiging Hoor approval, “The Cosumilice
wees 1o scuse tn two such exercises unless there have been signthicant mtervening
changes e
Furthenmore, a limited review at the operating license stage is consistent with
the well established considerations consolidated in the doctrmes ol res judicata
and laches. Although these judicaily developed doctrines are not tully applicable
in administiative proceedings, particularly where, as hiere, there was no adjudica
tory proceedmg at the construction permitl stage the conswderations ol lawrness
(o parties and conservation ol resources cmbodied mn them are relevant here. We
see no reason why the Attorney General, our stalf, and possibly & hearing board
should plow the same ground twice. Nog, e fatness 1o ulihitics cngaged n long
range planmng, should 4 potential petiiioncr lor antitrust mtervention be able 10
stand on the sidelines at the construction permit stage and raise a claim at the
operating license stage that could have been raised earhier
" Sce branscript of oral migument, pp 34, 54 IThe stalt’s position on this point was
lear. Transcapt p. 66
YeSce, pp. 13151310, supra




Phis s oot 1o say that “signabicant changes™ i a licensce's proposal can or

diould  necessanly be viewed e so'ation fiom unchanged features ol the
proposal. The antitnust wuphcations of a “sygbicant change™ may indeed arise
froae ats selatiomslup o unchanged teatures of the proposal. Obviously, some
account will have 1o be twhen of the propuosal as a whole, but as the proposal or
s npacts have been alicied by changed cucininstances

Fisally, we think ot appropriste (o anticipate and say a word about a
possible comse ol evonts whereby the present contioversy may be resolved
belore au operatng hcense antitiust review would noimally occur. Understand
ably , tt there s 10 be sn antitiust proceeding at this point, Houston would preter
that that proceeding go loiward expeditiousiy and this there be no furiher such
proceedings.’ 7 But as was observed at oral argument, we may have an untolding
sequence ol crcumstances hiere, many of which mught have to be taken into
account betore a determmation 15 made on antitrust mattess '® Knowing that
operating hicense teview typically occurs a substantial period of tume tollowing
construction peanit issuance, Congress must have contemplated that we would
consider signihicant chianges with possible antitrust implications vccuing during
that penod In ordening an expedited operating license antitiust seview . we are
accommodating the parties’ desite tor an carly resolution of the pussible anti
trust unphullum ol the piesent mmterconnection controversy llnwcvct, thus
achion is not o presudice the nght of the Commission o consider the antitrust
imphcations ol any subsequent developments, including developments possibly
unrelated to the present dispute, so long as such consideration would otherwise
have been tumely under our usual antitrust review procedures. In tas regard,
should the present dispute be resolved 1 a hearing, the board would be
authonized 1o reopen the record upon an appropriate and timely showing of
further changes

Fhe Houston request for watver of the FSAR lling requitement is granted.
The regulatory stalt is directed 1o seck the advice of the Attorney General
pussuant to Section 105(c)1). Any further proceedmgs shall be conducted m
accordunce with thas opion

s so ORDERED

Samucl 1. Chalk
Sccictary ol the Commission

bated at Washangton, D C
the 15th day ot June 1977

Y7 S¢e tanscnpt of oral srgunent at pp 17-20
Ul osip 19
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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

COMMISSIONERS:

Marcus A Howden, Chatnman
ictor Gilinsky

Richard T. Kennedy

In the Matter of

NEW ENGLAND POWER Docket Nos. STN 50-568

COMPANY, et al STN 50-569
(NEP Units 1 and 2)

PUBLIC SERVICE COMPANY OF Docket Nos. 560443
NEW HAMPSHIRE 50444
(Seabrook Station, Units 1 and 2) June 17,1977

The Commission decides not to review ALAB-390 but 1o consider the ques-
tions there raised in a rulemaking context.

MEMORANDUM AND ORDER

The Commission has decided not 1o review the decisions in ALAB-390. The
questions raised there, as the Appeal Boa:d has recognized, are more ap-
propuately addressed through rulemaking, given thelr complexity, their broad
apphication, and the consistent past interpretation of our present rules. Ous staff
has underway studies intended 10 produce proposals for rulemaking dealing with
these questions, among others, which will be presented 1o the Commission
shortly. We direct this study to be carried forward as a prionty matter, and
intend to initiate a rulemaking at an carly date.

For the Commussion
Samuel J. Chilk

Secretary of the Commission

Duted at Washington, D. C.,
thas 1 7th day of June 1977



Distribution:
Chairman (2)

oct (4)
_ LVGossick
September 12, 1979 - EDO
- : : Central Files
1) MRt 4 EGCase
\EMORANDUH FOR:  Harold R. Denton. Director . . Secy Mail Facility (3)
0ffice of Nuclear Reactor Regulation - OELD
A NRR Reading
W{114am J. Dircks, Director-' AIG Reading
Office of Nuclear-taterial Safety anc [JSaltzman
) Safequards -- i3 .. Riiood Reading
- S Qriginzl ~ =4 By mé“}ﬁ'
. i ; r Al es '
FRO¥: | Joseph M. Hendr‘le. Chairman ,125.’9’1 1 ug.ndn! . 5" .2
. SUBJECT: DELEGATION OF AUTHORITY TO MAKE nSIGNIFICANT CHANGE"
! DETERMINATIOR FOR OPERATIKG LICENSE ANTITRUST REVIEW
The Cocraission hereby delegates the authofity to make the "significant

Section 105¢c(2) of th

jon under
for the purpose

42 U.S.C. §2135¢(2),
advice pursuant to section
0ffice of Nuclear Reacto

rial Safety and Safegu
is ma

change" determinat
1954, as amended,

Attorney General's
either the Director,
or the Director, Nuclear HMate
facilities), as appropriate. _This delegation
the revised Operating License Antitrust Review Procedures (a
this Memorandum) which shall control the method of determini
i " in the licensee's acti

bsequent to the previous antitrust rev

propos
++orney General and the Cormission in connection with the c

permit.
The zbove delegations are in accordance with Cormission acti
eflected in the Commission

cunnection with SECY-78-353 and T

Memorandum dated July 26, 1972. This dele
reflected in the [iRC Management Cirective System.

e Atomic Energy Act of -
of obtaining the
105(c)(1) of that Act to
r Regulation (for reactors)
ards (for production
de in connection with

ttached to
ng whether
vities or

jew by the
onstruction

on taken in
Secretary's

gation will be appropriately

Enclosure:
As stated
Ruranr 0K
I 906G (HR) SEcv éﬁl
%9 s FPamre Y

2liolm

1 |
&> 53“,1‘7% et
. '\TF\'DT‘DET’Q .......... !:JD’ers .......... .Eecas.e ............. HDEEom e
.............. g/ ¥79...)....90. . L19....}.. .9/.2.179 o/ o178 | 3LLLTA......
LRI VS (F’l)o’.\":\ ! g}() <2 L4 SOvEsAmEwT FAINTING OFFICEL NI L L] :
= R isghl :



-~

= et




el ok




UNITED STATES OF AMERICA
NUCLEAR REGULATORY CCMMISSION

JUN3Z 21230 »

Citice of ihe Seciaty:
Cacanting & Sence

Tn the Mattar of

SOUTH 'CAROLINA ELECTRIC & GAS
COMPANY

Mo . g0, 23¢ g o
and Jockat No. 50-33%A ) S;caff sl
SOUTH CAROLINA PUBLIC SERVICE Ll Sz BT2a (S

AUTHORITY

(Virgi} C. Summer Nuclear
Statison Unit YNo. |

e St S il el Nl il Sl S Sl St i i

MEM0RANDUM AND QRDER 42 o Mgt acld
- RSt \Jd U vy,
(CL1-30-28) A i

~e us {s 3 petition of Cantral Zlectiric Power

- 4 - - Kl » s - L & o
ac. (Central) “ar 2 "sfgnifcant changes” detarmination uncar 32ciion

L
- \ - ' - c A s -t /
T2e/2) of +he Atcmic Inergy Act of 1354, as amendad, 32 U,5.C. § &'3%¢(2l.=

santral urges :hat ~e make a “inding that there have 3een significan

s=angas in the activities and progosad acsivitias of South Caraiina flactiric
-~ [y . % : 4 -~ \7'/
and 3as (SCZ3) and Scuth Carolina Pubdlic Service futhority (Santz2e Cooger,=
so as *o initiata antitrust reviaw on their application for an operating
s o X ok 3 3/ » -
'icanse (OL) for the Virgil C. Summer facility.= SCE3 and Santae Cooper
i -
1/ nless otherwise stated “°=*'*1on" refars to the "Amended Peti.fon for
a Finding o ‘ S gnificant Change" filed by Centrai onm January 31, 1979,
sursuant *a the Commission Order of January 2, 1379 and any '=’°rence
*5 sac*ion 105 g a refarence to that section 3‘ the Atomic Energy =c¢t.
2/ The South Carolina Public Service Authority derived the name "Santese
~ _Cooper” by which it is commonly known from the Santee Csoper hydro
£3cility with which it Segan cperations in 1232, %
3/ Ceantral's original petiticn requesied an ant trust hearing as well;
chever, cantral withdrew the racuest or hearing and only the racuest
for a significant changes finding remains far Commission detarmination .
at this time -
'Duf& "?) £ 001040597
T pire- : Fe o oo ~ -5;.«._ AT — ._._-*-'-____,







made the cetarmination ourselves "deciding only that the events fwhich have
sccurred] were of such a nature as to convince us that the Attorney Ganaral
must be ccnsu!tad.”gf At neither time, therefore, d4id we discuss axplicitiy
by what yardstick a contested significant changes datermination should be
measuyrad.

Cansigaration of Cantral's raquest r . Juires us %0 2nunciate the st. zards
for the significant changes decision. A related event makes it especially
usaful for us to provide adaiticnal guidance in this rsjard. Subsequent to the

filing of Cantral's petition, which was correctly lodged with the Commission, we
nave celegated to officials of the Stafﬁéf authority to make the significant
changes decisfon for the Commission. AT that time we approved roceduras the

Staff #4111 amploy in the implementaticn of our delazation. Cur comments here

w111 srovide our viaws on the substance of the significant changes detamiration.=

ROLE OF THE "SIGNIFICANT CHANGES" DETEZRMINATION
IN THE STATUTCRY SC "“E

3scaysa the stindards for the "significant changes” cetermination are

-

assantial to that fetamination's fulfilling the statutory intent, 2 bdrief

58/ lg. at 951, citing South Texas, 5 NRC 1303 at 1319,

5/ To the Dirsctor of Nuclear Reactor Regulation (for reactors) or the
Directar of the Office of Nuclaar Matarial Safety and Safeguaras (for
sroduction facilities), as appropriate.

7/ while we yse thais cpportunity to issue guidance o2n the significant changes
detarmination, we do not mean %0 suggest that the instant Case i1lussractes
the typical de.erﬂrnatton To the csntrary, cdsvelopments in agency 2w
(32¢ infra n.33) and procedures (s2e infra n. 35‘ ~r~ ide assurince that

_the factual circumstances of this ﬂatter w11l not rapeated. Furthermore,
we d0 not inticipata a repetition of the two :'ered :ecfsian procass

fnvalved in :::av s opinion [3ze in-ra 9.29). We axpect in the future ilat
311 of *he 2laments of the detarminazion ~i1] Se decided at the time of
issuance. wWe take the tiared course 9 this occasion only Secause we “eel
that scme responsa on our 2art %o the farties is past due, and Decaus2 we
wish 0 orovide an onpartunity for comment where 2arlier opoortunitly did

not axist.



racapitylatian of the statutory framework and our role in antitrust area is
warrantad,

In licansing nuclear facilities the Commissicn has the statutory rasoonsi-
5911ty t3 svoid the creation or maintanance of situaticns "inconsistent with the
satitrust Taws”. It fs well established that conditions wnich run "counter t0
the tolicias underlying thcse laws, even where no actual violaticon of statute
was made out, would warrant remedial license conditions under Section 135¢ of
the Atomic Snergy Act.“<-/

As we carefylly reviewed in our South Texas opfnion.gf section 10S¢c "estab-
lishas a sarticularized regime for the considaration and accommodation of sossi-

12 ant‘ ~:s% concaras arising in connection with the licansing of nuclizar 2ower

-
o i

W

10
vl *ravision for Sommission and Cepartrment of Justice antitrust reviaw

ants, — e

Re)
.

8/ In the Matiar of Consumers 2swar Company (Migland ?lant, Units 1 2
YRC 392, 308 (19777 citing 5. <20, WO, 7i-1247 ang 4.R, Rep. “o. Fl-
31s% Song., 2nd Sess., 14-13 (1370) Repor:s of the Joint Cermissee on
Atomic Znergy on Amencding the Atomic Znergy 3¢t of 1984 %o Provide for

Relicensing Antitrust Rfeview of Production and Utilization Faciiities,

inter alia.

Our Appeal 3card has recently raviewed the antitrust responsibilities of
this agency. See In the Matter of Toledo Edison Coinany (lavis Zesse
Nuclear Power Station, Units 1, 2 & 4) and the L.eveland Electric lllumine
ating ":nocany, et al. (Perry Nuclear Power Plant, units 1 and &), =ia =290,
T8 WRC 283, VAPTHE [1379), (acpeal gending in U.S. Court of Appeals for

the Third Circuit). With ragard %o remedial licanse conditions the lavis
2esie ooinica concludad as follows:

1f *he hearing recara damonstrates with “reasonable prodanility”
tmat an anticompetitive situation within the mesning of section 103¢

would result fram the yrant o' an apalication, the Tommission may

refyse to issue a license or issue cne with remedial conditicns.
findings of actual Sherman or Clayten Act viglations, however, are
¥ e nat necessary. Under section 10Sc, grocomeetitive license ccnditions
are 1150 duthorized o recedy situations inconsistant witn the "3041CH
Ty underlying" the sntitrust Taws. Micland, sucr3, ALAZ-237,

-

C at 307-09 and authoritias Shere cited. 32e aiso, 3cuth Texas,
o

s - : -1-1-5—'1—
ra, CLI=73-13, 5 NRC at 1316; Haterford [, sucra, ClI-/l-¢3, 9 ALL
at 39 (ampnasis provided).

Youston Lighting § Zcwer Ca. (Scuth Texas Project, Units 1 & 2), CL
3 NRC 1303, 1309-71322 (1977).

19/ 4. at 1379.

o
.




is tied %o the Commission’s two-tier licensing prpcass -- 23 thorough antitrust

review is t3 occur at the construction pemit (CP) sta;e.ll/ a "rarrower second

raview"

the statute "the Commission detarmines such review is advisable on the jround

that significant changes in the licensee's activities or proposed activities

have occurred sybsequent %o the srevious raviaw bv the Attorney General and ¢

cemmizsion ... in connection with the construction permit for the facility.”

«e safd in South Texas, by way of explaining the narrcwer scope of CL
st2ge antitrust raview, that "a fll-bicwn de novo antitrust review, with
tre Commission's 'significant changes' detarminat an acting only as a

triggaring machanism, would Se inconsistent with the statutoery scheme of

Tia
b
3

s :'.. ean o-JcoJ.n :e,..ﬁo - ge ot-.e P“"Y‘ ssfan .'s as

4 Sy statu’s
motly to transait to the "“*"y Ganeral a c2oy of the liczsa

2
i -
olizazion. wWithin 130 says the Attorney General {s recuired to 3ive
=

- i == d " e - - - - -
Cemmission "such acvics ... 2s "o detarmines i3 De &piregriace
A rejard 0 the finding the Commission ~ust make on whether gr not

e

o =snduct an antitrust hearing, [f the Aticragy General advises t-at
- -

there shcyld Se a hearing, 2 hearing must Se Rald. Tha statute or2-

SR R I S

“

vides (s2ction 105¢(3)) tnat the ::::r-ey greral's idvice shall Se
subliished in the Fedaral Ragistar. At the time of sublication of the
Attorney Zeneral's 2dvice Te::er. if the Atiorney General does not
himself advise a hearing, the Commissicn offars an opportunity for any
interested party %0 request 2 hearing on antitrust matlars and %0
rejyest the right to intarvene., [t may be saen, therefore, that it fis
e publication of the advice of the Attorney Ganeral that serves
rJtice of the right to request a hearing on antitrust matters. The
Commissicn's detarmination on whether or not %3 hold a hearing n
'ecccnse t3 such a request iy detarmined Sy the 3r9v1 ions of the
infstrative Pracedura Act and the Commission's ~ulas on intarvention

wn

“RC at 1312.

13/ The practical impert ot this provision is that the Commission must
‘e armine that there have Seen significant changas Sefore a formal
equest may be made for the Attorney General's advice concerning
'a :“51*:'4 antitrust groceeding. The pud lication of the Attorney
Zaneril's ac.’;- trigcars an cppartunity for intarestad parties t0 =7
~ecuest a hearing at the 0l stage.

12/ t the operating license stage, if -- and only if -« in the words of

he
13/
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izmunity from a sacond review for unchanged :roposa1s.‘¢-/ We further
found that a full-dlown review would be inconsistant with "well establisned
considarations consolidated in the doctrines of res judicata and Yaches.'lz/
3y, as we also pointad out:

This s not %o say that "significant zhanges" in a licensee's

sracosal can or should necassarily te viswed in isclation from

Jncaanged ‘eatures of the propesal. The antitrust implications

of a "significant change” may indeed arise from its relation-

ship to unchanged features of the proposal. CObviously, scme

account will hive tc be takan of the sropesal as a whole, dut

as the propesal or its impacts have deen altered by changed

circumstances. 16/

*he 1imitation on the scope of review at the OL stage does not impose any
timitation on the nature of the finding to e mace at the conclusion of that
~ayisw, nor on the remadies then available, While, 2s we have just discussed,
any raview at the 0L stige would proceed with 2 mere limitad scope than would
s5tain at the 0P stage, focussing on changad cirsumstances, the ultimata
~ysstion is the sane for OL as for CP raview. That questicn is: would the
«antamplated licanse Create OF saintain a2 situation inconsistent with the
antisrust laws? In the event that question is answered in the affirmative,
irragpective of the licensing stage, our £;11 remedial authority may 2e
invoked to provide such licanse nodifications as would test serve the policies
af the antitrust laws under the circumstances.

Since sur full arsenal of antitrust remedias is available when an cL

sntitrust hearing shows that remedias are «arranted and sinca 2 detzrmination

14/ § NRC at 1321.




that there have Seen "significant changes" is the necassary oracadlent %3 an
OL antitrust hearing at the OL stage, it follows that the raguiretent of
such a datarmination astablishes a threshold of some importance. The legise
lative history of the antitrust provisions demonstrates that Congressional
1santicn was facusad on whether and under what circumstiancas antitrust raview
at the OL stage was desirable. The issue was considered Doth in hearings and in
the Committae report.lZ/ The statutory language reveals axplicitly and By

.

implication the standards Congress intencdad de emplcyed by us in m2king the

“significant changes” setermination. ¥

e 2 - .
Critariy for %he Dacision

The s23%u*a contamplasas that the change or changes (1) =ave occurred
since tha sravious antitrust review of the licenseals); (2) are reascradly
atsributania %o the licensae(s); and (3) nave antitrust implicaticns that

& ~ : $ ™ AF L. - ~
0uid 1ikaly warrant some LSTMISS.On remedy. Inese are 2xplained Jeicw;

1. Occurrance since the previcus antitrust review.
The statutory language is explicit that the significant changes, if
any, need %3 have occurred “subsequent to the previcus revisw by the Attorney

Saneral and the Commission under this subsection in connection with the

17/ See natas 43 and &4 bHelow.

18/ OQur recant delegation fnstitutas a procadure By which a ~acord datar-
mination vel non will be mada on the significant :Ha“ges suastion in

the casa of zach OL application. Until that delegaticn the statutary
intant that ‘*efo should e an OL stage antitrust ravisw where signifi-

ant changes had occurred was fulfilled in the follcwing manner, ol
Staff detarmined whether or not it in its view significant chanzes mad™- ™~
occurred, ind anly anen a cetermination of significant changes was
reacommended w~as the Commissicn approached.






These mattars, wnosa outline we have ska2tched in brief, will Se further
discussad as we avaluate whether the facts of this case warrant an affima-

tive significant changes detarmiaation,

II. STATEIMENT OF FACTS AND POSITIONS

$CZ58, a public utility, filed as sole applicant its appiication For a CP
for the Virgil C. Summer Nuclear Staticn (Unit 1) on June 30, 1971. In con-
nection with SCEG's C? application, an antisrust reviaw was conducted Dy the
Unitad States Cepartmant of Justice pursuant to saction 1CSc(1) of the Atomic
Znargy 2ct. The Justica Capariment sent the advice lettar (Attcraey Ganer2l’s
letter) to %ha NRC on March 31, 1972, and the lettar was sublished in the

‘.

- » . : . -2 - - - - [ -
“eceral Registar on April 12, 197 29/ pursuant to § 108c(5), 42 U.S. § 213%(5
The 2ttorney Zaneral's lat:ar examined the apolicant (SCE3), discussed its

ralations with other utilities, among them Santee-Cocper 2nd Cantral, 2nd
1escribed the overall campetitive situation in the relavant area of South
Carolina, In that regard, the Tettar noted:
in its service area the applicant faces strong competition in
Sulk scwer salas, and, until recently, in retail distridution.
The principal competitive alternatives for bulk power open %0
municipals and cc-cps in the area are SEPA and Santee-Cooper. 21/
and further,

In wnolesale purcnasing, the power output of Santee-Cooper, as

suoplamentad by SEPA and made available by the Cantral - Santae -
Socper transmissicn system, provides 3 competitive altarnative 20
RCEG 22 7

whe

. Sy
=

Reg. 72%3.
7256, col, 2 -~






n

On July 9, 1973 two enactments of the Scuth Carolina legislature relevant

to this mattar Secame effective. One, introducad on February 16, 1973,

aythorized Santse Cooper to participate as a joint cwner in the Virgil Summer
nuclear facility. The other, introcduced close to the final passage of the

-

joint cwnership 5i11, restricted service tarritories. That lzgislaticn also
zcntainad varicus srovisions relating to saies at wnolesale and of Toads
axceeding 750 K4s.

On May 17, 1374, SCZG filed an application to zmend its CP to add
Santee Cooper 2s a co-owner and co-licensee, having 2xecuted a sale of
izzroximataly 1/2 of Summer Unit 1 $o Santee Cooper on Octsber 18, 1373,
Scme antitrust infermation concerning Santae Cooper was filad along with
the amencment apoiication; however, from the submissions of the parties it
appears that completa Appandix L 21/ infarmation about Santae Ccoper was
not scught or su:oifed.=§/
ggister notice was cudiished «ich

raspect 3 recaipt of SCEZG's amendment aopii:ation.gg/ This notice offared
an cpportunity for members of the public to request 2 hearing and %0 file

- .y - ) - S _3_0/ ied &4
petitions for leave to intervane. No petiticns were filed and on

Jecamber 3, 1374, the amendment 2dding Santae Cooper 31§ a co-licanse2 was

issued.

27/ Appgendix L snumeratas the informaiion the Attorney Ganeral requires for
his antitrust review.

28/ See Staff's Attachment 2, SCEG's Amendment 21, May 17, 1374, p. 14,

9/ 39 Fad, Peq. 37288, . "l

- e - - -
- -

"~y

30/ No s.acific mention was made in the notice of rights %0 2n antitrust
hearing.



12

On Cazamber 10, 1976, SCZG filed its applicaticn for the Summer Unit
ccerating license and contemporanecusly submitted additional antitrust
information on bdoth itself and Santee Coopwr which 1t 2xpanded in a
February 24, 1977 filing. A Federal Registar notice concarning receipt of
the OL application was pudlished an ~pril 18, 1977.31/ Trat notice related
axclusively to the health, safety and environmental aspacts of the OL
application.

The NRC Staff then undertock its own review in order to detarmine

whether or not "significant changes" had occurred. Staff declared that it "was

by

n the final stages of assimilating its infermation ind forming a reccmmendation

k¥ = b K
as to w~nether 'significant changes' had cccurred”=3f wnen Cantral filad its
original petiticn with the Cimmission on December 6, 1978.

1

fn its original and amended petition and other correspondence ind

" -
Lener

T

’

L

-~

"
oleadings s/ contands that SCEQ i1legally wielded —orcooly scwer to condition

its sale to Santae Cooper of 2 share of the Summer facility on Santa2e Cooper's

legislation to divide tarritories. As a resu

T
-y

agreement to join in asking for
Central argues, Santee Cooper is no longer a strong ccmpetitor in the South

Carolina market. Further, according to Central, Santze Cooper has instituted

31/ 42 Fed. Reg. 20203,
32/ NRC Staff Response to Amended Petition of Central, March 19, 1979, p. 9.
33/ 3ecause cur regulaticns 40 not axplicate the nature of a2 significant

changes croceeding nor the rules for r2sgonse 2nd reply, confusion
axisted among the parties that led to an unusually large numter of
corrasceondence and pleadings. Although some plaadings were somawnat
repetitive, we decided to accept them all in the intarast of having the .

full facts and claims Sefore us.
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in inticcmpetitive dual rate structure in its supply of power. Cantral
cemplaing also of SCEZG's unwillingness to make power transmission arrangements

other than on an ad hoc basis and Santze Cooper s refusal %0 permit Cantral

t0 share cwnershfp.gfj As asvidenca of anticempetitive intant, Cantral relates

-

a merger offer from Santse Cocper «hicw Cantral assarts would rasuit in the
ramoval of Central as a markat for:a.éi/

SCZ5 and Santee Cooper resgonded by urging that Cantral's petiticn Be

ismissad as untimely. In the altarmative they urged in essence that th

changes alleged did not occur in &t -elevant time period, did not cccur at all,
ar ire shielded “rom our antitrust scrutiny by well acceptad exemptions from the
gration of the antitrust laws.
S:a®f cakas zhe sosition tiat Cantral's petition should be allcwed, that
sccurred within the 2 7cwable time frame, Dut that 2s a

zatsar of Taw cartain changes may not De considersd Dy us and that ~o change

alleged are "significant" within the meaning of the act.
[11. RESOLUTION CF ISSUES
Timeliness
Sefore atiampting tc unravel the complexities of the issues before us, we
d2al! with the thresho'd issue of timeliness.
34/ Cantral's amenced petition, p. 46.
;él' :3. PB. .1'3-47

o



Sur regulations do not sp2cify a period during which raquests for 2
‘gnificant change will be timely. 38/ seg3 favekas the critarda of 10 072

2.714(a)(1); however, thcse critaria related t0 a late plea to intarvene in
3 hearing and are not racassarily directly apglicable to the threshold detar-
nination we have Sefsre us,

w2 nave also n3d sur atiantion direciad o the Congrassicnal intant
smbodied in the legislative history that a potantial intarvenor not Ce Zermitiad
t9 stand Sy and raise at the OL stage mattars that could have Seen Srought at
the construction stage. However, this cbjection to Cantral's alleged “untime-

255" is in our viaw srecluced Dy requiremant that a "sig
te cre that has octurr

-
-l

lavant zuestion in Zetamining timeliness

a1 lcwed iciantly promptly tne OL ap
~asscnse rests on two facts. First, the significant changes decisicn
2 s

sending. 3y its own admission, Staff had not finally detarmined the natus

its recommendation regarding the significant change determination. Second, i

- -t 2=

ano2ars to us that thare was not sarliar an unambigqucus notice of cpoortunity

r antitrust ccmment. LA In consaquence, fairness dictates that the Central

S

Sur new sroceduras include notification by cublication in the Feceral
Registar of an invitation to intarested memders of the public %2 comment
on antitrust ascecss of an OL appiication. They aiso provide that in
the avent there is a datarmination that there nave Seen no "significant
changes”, that cdetarmination will be subiished in the Fedaral Registar
#ith notice that any request for re-avaluation of that decision snould
oe made within 30 days.

- - . -
>0 &xcl cortunity

ink s%aff stratchas «n : aractarizaes
Tawyar William Cris

iYW N
Q ) o

(8]




setition e zonsidered timely. And, it was usaful for Staff to have before it
all of Cantral's cimments when reaching its conclusfons. It should be recalled
that we have sad "[i]n dealing with antitrust is.ues, the NRC's role is scme-
thing more than that of a neutral forum for econcmic disputas beftween private

sarties." Florida Zowar and Light Companv (St. Lucie ?lant, Unit 2), CLI-72.12,

7 NRC 9239, 589 (1878). Paralleling Staff's obiigation to present a complete
sicture of the competitive situation to the Licansing Scards that we described
in 3:. Lucie, Staff has an orligation %3 comorehand the complete pictura when it
advises, or now initially datermines, whether or act there have deen significant

changes.

\

37/ (Centinued from precading page)
March 18, 1979 submission) as an fnvitation to comment. That Tatiar has

one substantive paragraph wnich statas in its entirety:

To date, the Applicant' $ antitrust information [at the
operating license stage] has deen submitted pursuant to
Rule 9.3, but the Federal wegister nctice reflecting that
submissicn =as not vet bSeen 2ublished. The notica, as I
nderstand i%, dces not ‘armally invite ccmments. However,
[ would ‘magine that comments would Se considered if they
weérs recaived 2y our Staff or the Commissicn's Antitrust
and [ndemnity Group.

imong the implications a reader mignt draw from that statement is one
that 3 Federal Registar notice on antiftrust matiars could be 2xtectad.
We have been rafarred to none.
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whether the change or chanjes have occurred since
she srevious antisrust rsvisw of the licansaes

The Attorney General's only advice letter concerning licansing of the

Surmer facility ~as issued on March 31, 1372, That letter racommended that

no haaring ~as necassary on SC3G's aspiication for 2 constructicn permi%, and
ncne was held.

A11 of the changes allaged by Central have cccurred or were alleged %
have - urred on dates subsacuent to March 31, 1972, Thersfore, those changes
sn *hair faca maet the critaricn that they have cccurred since the previocus

irtitrust raview of the licanszes unlass (1) some latar antitrust review than
the Atsorney deneral's tcok place and should bSe considered the Senchmark in
shis matsar, or (2) the alleged changas were anticipatad by the ~ttorney
t:naral 30 Shat their review was a1 af€ect alrsady uncartakan inc incluced in
the 2arlier advica.

In our srder of January 25, 1372 we sa1€c€:ed assistance from the
sartias in Zetarmining whether or not some date other than the itisrney
Seneral's zast advice letter should be the operative data and whether the
Attgrney Gensral's advice anticipatad the cnanges in arriving at a no
hiaring recommendation.

3o0th Cantral and $taff agree that the appropriata date from wnich 0
N

analyze significant cnanges is March , 1872, the date of the Attorney

3eneral's .ettar. Wwe concur, having found no subsacuent antitrust raview

v L : ‘s : .
that would authorize a subsacuent date nor any indication that the Attgrney

-

Senera] anticisated the matiars of wnich Central ciomplains. e
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SCSG and Santee Cooper would have us lock to the date of amending the
canstruction permit to inclide Santse Cooper 2s a co-licensee. In consizering
antitrust mattars relative %2 licansing the Enrico Fermi facility, it was

dietarmined in 1978 that the iddition of a co-owner as a co-iicensee was in

“r

#fact an initial application of the cc-owner and as such required formal

“w

L2 ]
~

antitrust considaration, == That decision was Sased on the necessity for an
in-depth review at the CP stage of 211 applicants, last any applicant escape
statutory antitrust review. Implementation of Farmi was prospactive only.
Cansequently, Sant2e Coope~ added as a co-licensee by amendment in 1874
avoided “he farmal antitrust reviaw orocass. Applicants she '4 not Se permittad
t0 Soctstrap that cmission intd & shiald from ansitrust scrutiny at the OL
stage, 35 they would do if they pravailed in their claim that the szsrative
srevious [antitrust] revisw” date is the data of the license amendrant admile
*ing Santae Cooper. The ancmalous nature of the resyit urjed Dy 200
i3us wn2n gne considaers that they are in ef‘ec: arguing that the 1icanse
imancment date is the operative cne becausa there might nave Sa2n antitrust
reyiew aven though none took place. Furthermore, the Jate urged Dy applicants
«ould not sarve the statutory surpese of providing for consideration of any
changes not previously ccasiderad in depth by the Commicsion or Departiment of
Justice but noc allcwing the same ground to De ploughed twice. t would l=2 «
the years Setween the Atigorney General's letter in 1972 and the amendment in
1974 ynable %o be ploughed at all.

nonetheless, it would Se 2aqually inconsistent with the Congressicnal intent

if contemplatad changes that had been subject to anticipatory antitrust 2nalysis




- )

triggared OL stage antitrust review simply because the actual time of affecting

the anticizatad changes follcwed the complation of their antitrust raviaw,
we therefore raviaw the rasponse of the partias to the gquesticn whether

tha Attorney General's advice lettar anticipated the chéanges ncw allagad by

cantral, Cantral cimplains not of the sale, which was anticipated, tut of

Sant2e Cooper's changed competitive role, which was not. Staff agrees with
Cantral that %he latter dces not contempiate the alleged anticompatitive changes,

although Staff believes that some consideraticn shouid de given to Cthe "explicit

awareness of the Attaor. <y Zeneral ... of Scuth Carolina's ongoing Tagislative

27an dasigned %0 restricy retail ccmpetition among private utilities and eiectiric
39
saoceratives anacied in 1389, =2/

P
S3oth SC:2

ang Santae Cooper also visw the ¢

(%)

of similar prior tarritorial lsgislation 2 De significant, <hile admitsizg t*at

it was cbvicus that the itiorney Ganeral could not “ave had undar cons’lzr2tion

I e - ..

T awa o pe AT . =2k
the 1573 enactmants. Santae Jooper notas that the Departnent ¢of Justics had

wit v | -

"actual kncwledge" that negotiations Detwean SCIG and itsalf ware under~way

csncarning its participation in the Summer facility and also that "it ~as a
ratter of public record that SCZG and the Authority were then negotiating as 29

sarvice arsas as well." Citad for that propositicn are a Sintaze Coogar press
ralaase of February 3, 1972 ard 2n article in the Columbia, Scuth Carelina
newspaper on February 5, 1872, There is no suggestion that the Justice Zapart-

-/ -

ment ~as idvised or had kncwledge of either the release or article at the time

of ariting the advice letter issued on March 31 of that year,
39/ HRC Staff lespense, p. 12-14.
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The point is made that the Department of Justice discussed and accaptad
anticompetitive aspacts of the 1569 amendmants similar %0 the 1373 amendments.
whether the Capariment of Justice will view the 1573 enactmants, thair
affects and the resuyltant relaticuships imong the parties substantially as it

viswed the 1969 2nactments or in any manner that would imply that there had Seen
no significant changes in the competitive picture .s a mattar that fis re
to 2 significant changes detarmination. 3ut any purportad similarity Setween
the 1969 and 1373 legislation is not relavant to the standard that 31laged
changes must have oc.urred since the previous antitrust review,
. we can find no avidance that syggests the Cepartrent of Justice contem.
platad the changes alleged by Cantral at the time ft issued the advica Tattar.

in light of the foragoing we find that the changes allaged 3y Central have

sccurred since the last antitrust review.

“hether the Change or Changes Are leascnadbly
~ttributadle %2 the Applicants

Wnile there w~er2 changas allaged by Central that have no cbvicus relation-

-

ship to the 1973 enactzents of the South Carolina legislature and for which at

" " ’ 4 :
1east one of the Applicants could be held claarly to be answerible, L) 4an issue

has arisan of wnether for 105¢ purposes the 2policants may be reascnably heid

- - s
" |

2s0

l_

responsible for changes resulting from the Scuth Carclina legisiation. {0

of this issuye is of utmost importance bSecause it seaems to be generally concaded

40/ ‘whether we uitimataly detarmine that the allegatiors of dual rates or
refusal ta share transmissiom ownership or to make ongoing trinsmission
irrangaments have aay significance, there is no au;-es"ﬂn that aeither.

icaifcant is %o be held rescansibls ar insweradbia for the factual si<ation
that axists.
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by all parties that the legislation establishing tarritorial Timitations and the
acsivities stemming from that legislation resulted in substantial changes in the

smpetitive situa*ion in South Carolina, and that those changes are at the heart
of Central's complaints.

Thera apgears to be no disputa of fact among the jarties that th tarri-
torial legisiation w~as in the main v/ sresentad and actively scught By the
aaolicants.gz/ The question is whether this kind of involvament on the part of
applicants is sufficient to satisfy the legislative intent of 105¢(2) that
second antitrust reviaw should occur only when the changes are reasonably atiri-
butabla to tne applicants. We find that it is.

«N 2nacting

i

actior 105¢(2), Cangress staared a cirefyl course Setween the

altarnatives of antitrust review only at the C? stage ind automatic antitrust

revizw 3t Soth the C? stage and the JL stage. Given the N3C's ~fssion %0 2ssure

that yse of nuclear scwar would be cansistant with the proccmpetitive poiicies

undariying the antitrust laws, it ~ould not have bSeen unreascnadble to r2quire in
3 :

-

11 casas 3 sacond look at the “~*°' zsompetitive picture within the ralavant

41/ An amendment tc the legislation as originally submitted was apparently
requestad by Cantral, althougn this fact did not come to lignt in Cantral's
petition.

42/ Thers is dispute whether Santae Cooper fraely ;oined SCES in seeking the
lagislation or whether SCEG used {ts monopoly position to require Santee
Cooper %o join in the gquest for tarritorial limitations in return for an
ownership share in the Summer facility. Ou= decision here does not legend
on a resalution of that matter. It fs & fact that the South Carolina
legislature considarad and passed the lagislation and the parties are
entitled, as we shall develop more fully below, to conform their 2ghavior
to it. Proof establishing that one of the tartfes ccmmitted an antitrust
violation in preparing to petition fcr the legislation wou1d not serve to

repeal that Tegislation, -
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~arkats at the time of granting an operating license. Cn the other hand the
stadvén:ages of such a regime ware obvious -- both in tarms of wasted time ind
rascur=es and in the alament of unfairly cr2ating uncert2inty in the planning
3% licansees. The course chosan eschewed both altarnatives and rasolved tn
sroglam Sy providing for OL antitrust review only when significant changes had

accurred in "the activities or sroposed activities of the licansaas.”

The report of the Joint Committee clarifies the intent by stating as

The sarm "significant changes” refars to the Ticansee's activ
or oroposac activities; the committee considers that it would be
ynfair %2 canalize a licsnsae far significant changes not causad
the licensae or for waich the licsnsae could not r2ascnably te ne

FETE | - » .
ragsocnsible or znswerabia.,

ha axpectisica was *hat licans2es wou'd maintain the si*uation that existad at

L
3 - > 2 » / . ! ¥ L
the time of tha grant of the construction pemit, — I they did not, they

‘2

Saam
- -

wy

e

we

vare t0 Se ® sorytiny at the scerating tace,

Joint Committae consicered that Taire

3
w
-
b
5
0
i
b
'
i
o

aroviding other Zongiticn
ness iictatad where share had Seen cnanges, otherwise significant, they sheuld
not trigger antitrust raview when tha changes cccurred indepancant of the action

of the license applicant.

43/ 3 U.S, Code, Congressionai and Administrative News, 31st Cong., 2d Sess.,
1381, 5010 (1870).

23/ See the collocuy between AEC Caneral Counsel Josash F. Hennessay, Chairman

=  4plifield and Represaentative Hosmer, Hearings before the Joint Conm®tt2e on
Atomic Znargy or Prelicensing Antitrust Review and fuclear Power slants,
1st Sess., 1968, pp. 72-73.

-



The lanc.:je of the report, “changes ... for which the icensze could not
r2asanably 5S¢ ield responsible or answeradple”, provices the Tatitude for a coom
sansa dessrminati s of when it is or s not fair to sudject particular licansaas
£ a secona revisw. We judge that here Applicants’ ‘involvemant in securing ¢

angas was sufficians .2 make it fair to consider “ow those changes affact
competitive situation. We thus “ind this criteriocn is met. This can not Se an
ins*ance where the licansass are caught off guard Sy figuring in an anticom-

setitive situation, if cre fs found to exist, which has seen thrust upcn them

snknowingly., Sant2e Cooper and SCEG actively and successfully sought to change

sha gisuation that axistad at the time 3f the earlier antitrust rayiaw,

A8
We nota in passing that the “garr-farnington 33/ dcctrine does not covarn

limit2d causaticn-tyne detarmination here. The Ngerr-Fannington doctrire

'a shat the zntitrust laws' proniditions of combinaticn in
~3da do not intand %3 zatch in their net combinaticns <hat 328k
sven *hough the acticn sought anticsmpatitive in intent or

-

Yoerr-?ennington does not address problems of causation; in finding

the changes from the state legfslation may ~sasonably Se attriduted 2

licants we find no antitrust viciation.

-—

ases, of which the
v. Noarre "o‘:r
ns

The Ylosrr-Pennington doctrine results from 2
arincipal case 15 tasiesrn ailroad "°s‘:=ﬁ‘s
Fraight, I 268 U.5, 127, 5 L.f i
roe legisiati Rat will have
::r: rations 1n rzstraint of trade uncar
Unizag Mire Wsrkars ~F 2merica v. Penning
| in this regard, a concerst
nielded by the Sherman Act

= |
i

p=
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e
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Qur detarminaticn that the changes rasylting in this instance

legisTation ars reascnably att. ibutable %o the licensae should not

from state

52 r2ad as

samment 3n the causa, purpose or independance of the Scuth Carolina legislature

in enacting that legislation. Our result is Timited %o a view th

t the apolicants'

ndasandance of the changes legislatad by the state was insufficient €3 excuse

them from adaitional antitrust reviaw on the grounds that the "rez
attributable” criterion had not Seen met.

ahather the chancaes have ant.lrust implications
shat would D 1ikaly t3 warrant Commission ramedy

This critarion focuses on the meaning of the ~ord "significant

#lashes out the stasutory provision that cnly the Commission's de

that "significant changes have occurrad® shail initiate antitrust
a 28/

scnaply

.6'; .:t

1 .
tarmination

ravisw at

the OL stage. As we expiained above our uncarstanding of the ~2aning of
“significant” in the 105¢c(2) contaxt comprehends the threshold nature 37 the

detaraination and the natyre of the incuiry that such a detaminat
in briaf, it is our view that this critarion requires us to take a

rard lock at the same matiars that would be addressad aftar an aff

ien initiates.
sufficiently

irfmative

significant changes decision in order $3 make a preliminary judgment whether

there is a zenuine likelihood that the cutcome of antitrust raview,

sccur, would Se a gr2atar than inconseguential al<aration or 2djust

3

furtherince of the policias underlying the antitrust Taws. Otherw!

b
o
~
“
g
0y
"

5

3
-
w
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were it 29
tment in

s@ statac, we




selieve it was intandad that we not undertake the process without an expectation
that it would have greatar *han de minimis results.

Like other threshold te<ts that require » prediction of outcome, this

tarion ra2cuiras us to tak  an 2arly lock at Soth the facts ind the law.

e 3ddress two distinct questic 's (a) whether an antitrust review would te
likely to conclude that the situation as changed has negative antitrust impii-
cations, and (b) whether the Commission has available remedies.

To review the background:

Cantral alleges significant changes in the activities and projected

i
activities of the 2pplicants undar the Summer 11 Cantral discussas

- .- : 3 - T 2 . g . & : -3
ng 3uToriza en Y i ! f resi ! 4 narg g7

- - e

this

.
."‘ .

vas aware of negotiaticns tcward that and, and such a recylt 2pcedred to te

satisfactory to Cantral when Cantral percaived {tself as strongly aligned with
Santee Cooper and saw Sant2e Cooper as a strong competitive force in the markat.

The gist of Central's complaint is Santee Coocer's subsacuent realignment with

SCZ6 and termination of its role as a strong compatitor vis-a-vis SCEG in the

market. Cantral cbjects to territorial 'imitations on the cperations of 2ach

-

e Applicants that were enactad by the State, and attests %0 an attampt

1 fgotngta a2, sucra. ~we have disposed for the purpcsae of 'ﬁ*s detarmina-
fion of Cantral's s aliesgation of & Sherman Act section 2 vioclation by SCEG
agedly 45'“9 its monopoly position to ccerce S“n.ae C

Coogcer into_ .
{43 affort to sacure tarritorial iimitations,




2§

Sy Santee looper to remove Cantral by merger Jr 3bsorption from ‘ts role as
an active zarticipant in the power markatplace.

Als0, 25 we have notad earlier, Central ccmplaing of an inability to =ake
satisfictory arrangaments for power transmissions and of an application by
Santae Zzocer of dual ratas for Sulk power supply to Cantral. Thasa complainis
are made indasendently of the realignment compiaint, but are consistant with
and support that ccmplaint,

Zentra)l has made several assartions regarding power 2xchinge sarvices.

- . . -

The gist of the matter is that Cantral, follewing its percaption of a realigne
mant 3f competitive intarest, proceadad £0 seek Sylk power supply aliarmatives;

newevar, as Cantral 20fnts ocut, the kay %0 particization in the Bulk 2ower

markat is accass to pcwer axchange sarvicas and ‘act

a & - - R4 . - -
ind p0wer axchange igreements freom SCEG. It alleges that Santae Cooper nas
rafysed 0 sermit it to share cwnershiy ani that 3CEG has agreed only to wheel

discrate amounts of cower Setween discrate points on a case-to-case tasis.
igreement abcut the implications, the parties do not disputs
sitmar Santee Cooper's refusal %o share cwnership or SCEG's unwillingness to
contract ather than sn a casa-tscecasa Sasis.

2egarding Cantral's allegation that "dual rates” have Sean imposaed by

Santse Zsoper, it 3ggears to cit2 only one instance %9 support this allagaticn

- - o L - < > ~ '
-= the sc-ca2lled Pee Jee contract contained in an amendment to Cantral's and
< - e ! 2 i o 1 . - 14 -
Santze Cooper's cantract faor jower to e supplied Dy Santae (ooper. While the
contract provision is not fn itself in gdiscule, the interpretation %0 De put

- s ——— o — - -



25

is0n it is. Other facts that bSear on the issue are that Santee CCoper sparatas
sursuant %o a State mandate %o provide power at “cost of sarvic2;™ and CTantral's
raquiraments contract enables it currently to recaive power at 2 fixed orice

aven though that price may be less than cost.

*Stita acticn doctring”

The facts reveal that state action since the last Attorney General's latsar
is a significanf inqredient of the mix that makes up the competitive situaticon
in South Carolina as it currently exists. And ~e have found that a detarmina-
tion on Soth the issues we 2ddress in this saction -- negative antitrust impli-
caticns and availadbla remedies -- involves an undarstianding of the nature ang
gxtant of the role of the "stata action coc:rine‘iﬁ/ in the Cocmmission's cere

f3rmance of its antitrust functions. Therefore, we tura our attentign o this

-

-‘a'---

Thara can Se n0 doudt that the Commission takes the ancitrust laws as it

“inds them, "The Commission must 'apply principles daveloped by the Antitrust

Sivision, the Federal Trade Commission, and the Fadeial Courts, to [the

nuclear] industry.' Houston Lighting & Power Co. (South Texas Project, Units

9

1 & 2, supra, CLI-77-13, 5 NRC at 1316." Cavis Sesse, suora, 10 NRC at 272.

o

43/ The “state action doctrine” is otherwisa known 1s %the Parker v. Zrown

=  doctrine, Parkar v. 3rown, 317 U.S. 341 (1943), which Relc immune rrom
Sherman Act pronibiticns California's r2qula‘ory scheme %5 central the

suoply of raisins in crder %0 enhance pricss. The process of carving cut

the 1imitations of that immunity is a continuing ome, In California
o had con g 3 g T 1RRA-1ehl Y
fe<afl Liguor laalar's -Jsvc fation v. Midcal Aluminum, Inec., U.s. ’
8 U5 LA, 338 (Maren 3, 1980) the [ourt Duiit uocn th¢ “arkes analysis

te deay state action irmunity to a Caiifornia program "of resale arice
=aintenance and price posting statutes for the wire business. In that ..
c3se a state regulatary schete failed %0 meet the sacand of Two 2ssential”
requirements. while (1) it ~as clearly and affimatively articuiatad, the
solicy was not (2) actively supervised oy the stata itseif.
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Just as it gives full force to the antitrust laws and tc the policies underiying
those laws in order to assure the maintenance of competition, it must equally
credit the examptions and immunities specifically established by lagislaticn or
carved out by the judicial procass. Where there is an overall plan of state
ragulation the state plan is axempt as a~e the activities of those conforming to

that plan. Parker v. Srswn, sysra, “‘avarsaly the antitrust laws are not
49/

izplaced where there is no overal: >i:% of economic regulation,—~ whare the

state has no discernible legitimata intere sh.ig/ or where the actions %tikan are

unsypervisad actions.él/ whan there s immunity for state action and activities

of crivate parties pursuant %0 state requirsment, th2 antitrust Yaws are displac

H

only inscfar as nacessary o ~zke the state scheme work., L3afivetts v, Lou‘s‘ara

P~wer and Lighs, 435 U.S. 389 /1378). Conduct that occurs bSeyend the reguirements

of 2 regqulatory arrangemant 2stablished by the stat2 continues %0 be sublect t

wn

31.

the antitrust laws. St. "2yl Fire § Marine Ins. Co. v. Zar=v, 438 U.S.

-

Thus it is clear that the mare existance of state ~egulation of the 2lactiric

(o]

u'l

utility industry, by itself, is not sufficient to displace NRC's statutsry 2anti.
trust responsibilities. The antitrust laws give way only if there is found %0
te a "plain repugnancy between the antitrust and regulation provisicns.” United

States v. Philadelshia National 3ank, 374 U.S. 321, 351 (1963). Were no anti-

trust consideraticns able by law to survive the establishment of a stata raqulatory

scheme, cur construction permit stage review would in many statas Se “util2 and

meaninglass. 3ut on the contriry, by statute, w~e review 2ach TP application to

39/ Ses, e.3., St. Paul Fire & Marine Ins. Co. v. Barry, 438 U.S. 331 (1979).

50/ Cantor v. Cetroit Sdison Co., 428 U.S. 579 (1976). et

51/ Goldfard v. Virginia Stats 2ar, 421 U.S. 773 (1975); Schwegmann 3ros. v
Caivert Cora., 241 U.S, <84 (1951).
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snsure that insofar as possible activities under the Ticansa ~i11 dea consistant
«ith antitruss laws and the policies underlying them., What this means is that
sha Cormissicn with the aid of the Decartment of Justice must choose the ccurse
of accommodation. Raspact must be shown for 3 state's regulatory Dlan where ft
axists; howaver, proccmpetitive policies must Se furthered when thay are not in
canflict with the state plan,

though detarminations of the extant td which the antitrust Taws =2y Se

accammodated by state regulation must Se made with sensitivity cn a casa-t3-cise

Sasis, certain quastions will sarve as a 1itnus paper test in many situations.

Tn avaluating whether activities or sroposed activities conflict with the anti.

©

srust laws, the following sasts ars relavant. Has the Ticansee a free choice
with ressect 53 the acsivity in guastion, in the sense that the state {s ~sutral
xith regard %o the course chosen? Coes the chosen course fa1l3w 59 natyrally
fonm activitias razuired Sy the state that to apely 2n 2antitrust stindard woul 4
Jark an unfiira2ss on the licansse? In daciding whethar 3 orizosad srocimoetis
tive license ~odification is rapugnant %o the state scheme, viarfatisng of the

recading questions should Se asked: Could the licensae arocerly chcosa this
~aursa of action without conflicting with the state regulatory schame? ould
sne modification if required be so unnatural in the regulatory s2tting as o
work an unfairness on the icansee?

With shis view of the law and the tasts for 2pplying it, we raturn %0 the

3sues LY=fara ys.

2. Whether an antitrust review would Ze 1ikaly to sunr'uca that
the situaticn as changed has negative antitrust implications

- Having deiarmined that changes occurred within the relavant time and were

?u:‘:nha n :r.~:e'.-3;

e e i%’

or
“r

usatl

i l
[

17 causally 1inked to Applicants %o satisfy the ¢



w@ Tust make a threshold 2ralysis of the competitive situation. In order %9
sredict the cutcome of reviaw, we look %2 the same factors that would 5@ anal.zed
during a full scale review after a significant changes detarmination nad Saen
affirratively made.

In this posture, we seek the commant of the Cagartment of Justica wnether
its threshold aralysis of this mattar Teads it %0 Selfeve that it would recome
mend 3 hearing were it t3 conduct a statutory OL Surmer Ticense review. e

-~

ncta that the lagislative history reflects the Congressicnal intant that we

32/ in reaching cur significant changes

consult with the Cepartment of Justice
detaraination. e <hink Justice's proper role in the thrashold procass gar-
al¥els wnat its r2l2 wil] 2@ in the r~evisw procass wran 2 reviaw s held. In
the raviaw procass :tne analysis and racommencation of tne Atigrney Gereral
dre critical %0 tha decision of whether 20 nold 2 hearing ind weigh heavily
in the Commizsion's detarmination of wnat licanse conaiticns mav Se warranted,
#@ 3Sk the ittorngy Saneral, on the basis of cur memgrindum ang ordar ang
the record in this mattar that ~e forward *eréwi:h, %0 provide us with his
tantative viaws on whether a hearing would Se required. We request this
dvice by 5C days from the date of this order.
In turning £5 Justice for its assistance, the Commission exprasses the

Y

follcwing views on the marits., It is beyond cavil that Suuth Carolina has

sdoptad 3 reguiatory scheme in the power supply market, and that the Zarkare v.

- - - . o e : -
26/ Regore f Joint Committee, tupra, p. 9.
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3p-wn d0cirine is properly invcked.igf On the other =~and, Agplicants saem %0

sassass cansideradle freedom of choice under the state regulation. They may
sho0sa whethar 3 allcw Central to participate in the facility i%salf and
such 3 choice ippears t0 have a neutral effact on the state pian. Similarly,

tnalicants sasm $0 have considarable fraadom in arriving at tarms for

A7

sransmission sarvices.= Using cur tast, we find then that were activities
in thesa iareas to have anticompetitive implicaticns, they could Se preperly
considerad Sy us and would require a detarminaticn as te whethar the
cammission has availadle remedies that it could require as lTicanse modifica-
sians wers carafyl analysis %0 reveal that procompetitive policies ~ould te

3ided taarsdy.

5. Are “ere available rarvedies?

5 2 have indicatad zariiar in this memcrindum, ~e Salfave that the

W

rass 293 not in<and for us %9 3¢ “irward «ith OL stige antitrust raview

£ithout she likelihocod that it would result in greatar than de ninimis Ticanse

23/ An issue was raisad Ly Cantral wnether the state's "authorization” of
Santee Cooper's purchise of an intarest was sufficient to invoke Parkar
v. 3rawn immunity in light of authorities holding that stata ccomand 1s
sssantial. where, as hare, 3 public utility respcnsive only to direct
Tegislative emactment is authorized to take action Dy the State legisli-
syre, that suthoriza.ion is tantamount to command. CF, Prircatan

Facmuni*y Phone 3ock v. 2ate, 582 F.24 708 (3d Cir. 1973). Hewaver, since
"0 cla‘m 2o0ears oo se mace that the ourchase of 2 sharz is in ftsalf an
anticompetitive act, this detarmination is net aszential 3 our conclusions.
24/ 23324 on tre information Sefors us we tantatively conclude that Cantral’s
T Jual rata claim-is not meritoricus, and that Stata recuirsments agcezar 9
sracluce Santae Cooser's setting ~ates hicher than thair 2ctual cost af—
saryice, so that no anticompetitive activity may Se fsund here. ;



3

auestion whethar activities with anticompetitive implications that are ravaaled
ara suscentible to our remedy. In the case of any significant changas detamina-
tion such an inguiry is required: however, in most cases it is to be prasumed
that the Commission will pe able to tailor some relief. See, e.g., Cavis 3asse,

susra. whers there is a stata regulatory plan, ‘irker considerations ra2quire us

-

to inquire whethar tha ralief we would provide would be repugnant to the stata
plan or would e so unnatural under the plan as to work some other unfairness.
If it would, it must be considersd to be unavailable.

For the presant, suffice 1t o say that the parties' reprasentations that
thara have Seen nagotiations for arrangements regarding participation in the
facility and powar iransmission Ffacilities are strong indications that there

is sufficient flaxibility {n the ovarall plan $0 2ccommocacte at izast scme

(0

D

significant ramedial modifications that the Ccmmissfon night consider imple-

manting ware thay da2tzrmined %2 De warraniad,

Cogh -l e Lo Jraeaap {
J.dt® Q7 I8 =308

’

In referring these matiars, by way of consultation, to the Jagartment of
Justica, we are aware that the record is stale. Most particularly because of
Staff's and the Applicant's repeatad reliance on asserticns trat good faith
negotiation was proc2eding and that offers were anticipated, we fnvits the
parties %o provide information with regard to any new developments to us and
ta the Jepartment of Justice., .
Furthermora, becausas we have astablished the critaria for a significant

changes decision in our inalysis of the instant matter, we raguest that the

-
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partiss and the Attorney Ceneral provide us with any cormrant they might have

an those criteria and how we have applied them in this mamgrandum, Corments

should be filed within 30 days from the date of this crder. le will considar

such corments as well as she lerartmant of Justice predictive comments on the
merits bSafore reaching 3 final decision.
Commissicner Gilinsky abstained from this memorincym 2nd oriar,
It is so CRDERED.
For the Commission
()‘ .
e 1
y of .‘r Cermigsion
Cated at u;s::ngzszf 0.6
4
-n )
this g day of JUNS , 1320
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and the Attorney General shall, within @

but 1n no event to exceed 180 duys nltet
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(1) of this subsectron shall apply to

e u hieense to con truct or opernio »

duction facthity under section 10 o

)

l"

led, ho er, ‘That pavagraph (1) shall not apply to

apphestion for n hcense to operute a utilizedion or
production fucihity for which a construction paraut was
oued under section 103 unless the Comnuission deter
imines such review is advisable on the ground that sig
pificunt changes o the licensee’s activities or propo ed
activities bhave occurred subsequent to the previous
review by the Attorney (i\'uvlu\ and the Commission
under this subsection in connection with the constrik tion
permit for thoe facility.

“(3) With respect to any Commission permil for the
construction of a utilization or production facility 1ssued
sursuant to subsection 104 b. prior to the enactiment into
aw of this subsection, any person who interve ned or who
ought by (llm'ly wrilten notice {o the Commission 1o
intervene in the construction permit procecding for the
fucility to obtain a determination of antitrust considera
tions or to advance a jurisdiction basis for such deter-
mination shall have the right, upon s written request 1o
the Commission, Lo obtain an sntitrust review uln%rr this
scetion of the up\:l)‘ ation for an nk»rlu(lllg license. Such
wrilten request s ]l be made within 25 llu)‘: after the
dute of initial Commission publication 1n the Federal
l(\“;\nlc'l' of notice of the ﬁllllg of an a 'lvll-nlluh for an
operating license for the facility or the date of ennctment
into law of this subsection, whh‘{.mvr 18 later.
“{1) ”lmln the request of the Attorney Gene ral, the
{ 'ommssion a|nu|| [Hllll:>h or cause to lu' f'lIHI‘J.x \’ Sl ll
information as the Attorney General determines Lo be
appropriate for the advice called for in parugruph (1)
of this subsection

“(6) Promptly upon receipt of the Attorney Genernl's
advice, the Commission shall publish the advice in Che
Federnl Register. Where the Attorney General advises
thut there may be adverse antitrust aspects and recom
mends that there be o hearing, the Attorney General or
his designee may participate as s party in the roceed
Mg thereaftes held lAy the Commission on :ll-(
ing matter in connection with the subject matter of his
advice. The Commission shall give due consideration to
the advico recelved from the A\l'nlln‘y General and to
uch evidence us may be provided during the proceedings
in connection with such subject matter, and shall make »
finding us to whether the activiiles undes the license
vonld croats or roaintain u situation inconsistent with
the antitrust laws as speciin I itn subsection 105n

i ll\’t‘h:-

‘6) T the event the conunission’s finding under para
graph (5) 1310 the aflirmative, the Commission shal ulso
consider, ‘I.-l‘lmlnln;_{ whether the license should be
issued or continued, such other factors, including the

- ¢
need for power in the aflect | area, as the Commission

s Ju it decms e y to pratect the pubhi
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42U8C
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interest. On the basis of its findings, the Commission
hadl have the wuthority Lo issue or continue a license
as upplinl for, to refuse to issue a license, to rescind &
license or amend it und to issue a license with such con
ditions as it deems appropriate.

“(7) The Commission, with the approval of the At-
torney General, may except from any of the requircments
of this subsection snch clusses or types of heenses ns the
Commission may determine would not significantly affect
the applicant’s activities under the antitrust laws as
specified in subsection 100a. i

“(8) With respect to any application for a construc
tion permit on li\«: st the time of ennctment into law of
this subsection, which permit would be for issuzneo under
section 103, and with respect to any application for an
operating license in connection with which & written
request for un wntitrust review is made as provided for
in paragraph (3), the Commission, after consultation
with the Attorney General, may, upon determinution
that such action 1s necessary in the public interest (9
avold unnecessary delay, esteblish by rule or order
periods for Connnission notification and rveceipt of ad-
vice ¢ irering from those set forth above and may issue
a conscaction permit or operating license in advance of
consideration of and findings with respect to the matters
covered in this subsection : Provided, That any construc-
tion permit or operating license so issned shull contain
such conditions us the Commission deems u proprinte
to ussure that any subsequent findings und urhcrs of the
Commission with respect to such matters will be given
full force and effect.™

“gpe. 106, Crasses or Facuwimies.—The Commission
may —

“a. gronp the facilities licensed cither under sec-
tion 103 or under section 104 into clusses which may
include either production or utilization fucilities or
both, upon the busis of the similarity of operating

and technical characteristics of the facilities;

“b. define the various activities to be carried on
at cach such cluss of facility ; snd

* Pubite Law 91 500 (87 Stat 1472) (10T0) wec O, arended subisec,
10%¢ BNefore smendment 1L read ae folluwe :

“e. Whenever the Commission proposes fo les.. =ny Heense to suy
persoins wmder wechon 103, 1t .lnlq uolify the Attorncy General of the
ptut\mml Neenge and the proposed terms and conditions thervof, except
such clawses or type of lcendes, an the Comminsion, with the approval
of the Attorney Ueneral, m.{ determine would wot wleniticantly affect
the Hornmee's setivities under the untitrost laws as -..mir.s 1 subscction
1504 Wilhin a retwonable thme, fa 0o event to escevd VO ‘.l' nlier
recelving wueh notlfication, the Attorney Genernl whail sdvise the Com-
witssion whether, losofar s he can determine, the proposed Hocuse would
tend to create or malutalo s sitnation tnconslutent with the autitrust
Jaws, and such advice whall be published lu the Federal Meginter. Upon
the request of the Attorney Uencral, the Commlssion whall furolsh or cause
to be furnished such tuformation ss the Attoroey Geuoeral determloes to
b~ appropriste ur wecsssary to enable bl Lo give the advice called for
by (bl mection ™
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“e. designate the smounts of special nuclear mate-
vinl available for use by each such facility.

: “i“l%r.u. 107. Orenarons’ Lacenses.—The Commission
bW -

“u. preseribe uniform conditions for licensing
iudivi(lluuls us operators of uny of the various clusses
of production and utilization facilities licensed in
this Act;

‘l‘h. determine the qualifications of such individ-
uals;

. issue licenses to such individuals in such form
as the Commission may prescribe; and

“d. suspend such licenses for violations of any
provision of this Act or uny rule or regulution issned
theceunder whenever the Commission decis suc!
action desirable.

“Spo. 108. War or Nationar, Esmeroency. <% henever
the Congress declares that n state «f war or national
er.ergency exists, the Commission is suthorized to sus-
pend any licenses granted under this Act if in its judg-
ment such action is necessary to the common defenso and
sccurity. The Commission is uuthorized during such
period, if the Commission finds it necessary to the com-
mon defense and security, to order the recapture of any
special nuclear waterial ™ or to order the o eration of
any facility licensed under section 103 or 104, and 18
suthorized to order the entry into any plant or facility in
order to recapture such material, or to operate such facil-
ity. Just compensation shall be puid ‘or any damages
caused by the recapture of any special nucleur material
or by the operation of any such facility.

“Spo. 109, Compronent anp Ornex Paxrs or Facnu-
VIE8, —

“u. With respect to those utilization and production fa-
cilities which are so determined by the Commission pur-
suant to subscction 11 v. (2) or 11 ce. (2) the Commission
may issue generul licenses for domestic activities required
to be licensed under section 101, if the Commission deter-
nunes in writing that such general licensing will not con-
stitute an unreasonable riut to the common defense and
s«cunlz.

“b. After consulting with the Secretaries of State,
Energy, and Commerce ard the Director, the Commission
is nuthorized and directed to determine which component
parts us detined in subsection 11 v, (2) or 11 ce. (2) and
which other items or substunces are especially relevant
from the standpoint of export control because of their
significance for nuclear explosive purposes. Except as
provided in section 126 b. (2), no such component, sub-

™ Public Law 86 378 (73 Stat 658) (1950), 2
by deletiug the phirase "‘lnlrlblu‘ under the ;:ovhl::"::.:uu:ﬂ'::
B3 a." alter the words “special nuclear material” to the second senlence
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