11/3/81

URITeD STATES UF AMERICA
NUCLEAR KeGULATORY COMMISSION

BEFURE THE ATUMIC SAFETY AND L ICENSING BOARD

In the Matter of )
)

CONSUMERS POWER CUMPANY ; Docket No. 50-155
)

(Big Rock Point Plant) (Spest Fuel Pool Modification)

NRC STAFF RESPONSE TO
INTERVEWORS' MUTIN FUR UEFERRAL

I. INTROUUCTION

The NKC Staff hereby responds to the motion for deferral of responses
to motions for summary dispesition. This motion for deferral was filed by
Intervenors Christa-Maria, et al. (Intervenors) on October 21, 198l. The
Staff opposes Intervenors' motion on the greund that Intervenors have failed

to demenstrate good cause for deferral of these responses.

I1. BACKGROUNU

Pursuant to the schedule negotiated by the parties and adopted by
the Licensing Beard in its Order Following Special Prehearing
Conference, all motions for surwmary disposition were required to be

filec by October 5, 1981. Consumers Power Co. (Eig Rock Point Nuclear
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Plant), L8P-80-4, 11 NRC 117, 134 (1980).Y Such motions were filed
by the Staff and Licensez on the approp-iate date. Under the same
schedule responses to all motions for summary disposition were due on
October 26, 1981.

Instead of Filing a response to the pending motions, on October 20,
1981 Intervenors requested that they be granted an extension of time
until November 20, 1981 to file their responses. By Order dated
Dctober 26, 1981, the Board ruled that the time for all parties to file
responses to the pending motions for summary disposition should be
extended until November 20, 1981,

In that same motion Intervenors also requested that the necessity
for their responses be deferred until 20 days after the Board has ruled

2
on outstanding discovery requests and the requests have been answered.=/

1/ In the prehearing schedul= motions for summary disposition were to
be filed 74 days after issuance of the SER and EIA, The SER was
issued in May of 1981. By Order dated June 16, 1981, the Board, at
the request of Intervenors, ordered that the prehearing schedule
commence as of July 22, 1981.

2/ On August 9, 1981, Intervenors filed some 61 interrogatories on
Licensee, On August 31, 1981, Licensee objected to answering any
of these interrogatories., On September 18, 1981, Intervenors filed
a motion to compel Licensee's responses. This motion to compel is
still pending before the Licensing Board. Intervenors also filed
some 64 interrogatories on the NRC Staff, These interrogatories
were not filed with the Licensing Board as required by the
Commission's regulations and the Staff did not respond to them.

On September 11, 1981 Intervenors moved to require that two of
these interrogatories be answered, By Order dated October 28, 1981
Intervenors' motion was denied,
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Intervenors argue that such a deferral is necessary since some of the
disputed interroyatories relate to contentions which are the subject of
tne pending motions for summary disposition. This argument is without

merit.

[T1. DISCUSSION

A. Intervenors Have Failed to Establish
Good Cause for Ueferral.

Tnhe moving party has the burden of proving that its motion should

be granted. Consolidated Edison Co. of New York, Inc. (Indian Point

Station, Units 1, 2, and 3), CLI-77-2, 5 NRC 13 (1977). To do this a
moving party would at least have to provide information tending to snhow
that the allegations in support of its motion were true. Id.

Intervenors have made tne allegation that certain interrogatories

are related to contentions now the subject of summary disposition.
"Motion to Defer Intervenor's Response to Motions for Surmary Uispositicn
Until After Licensee Answers Qutstanding Interrogatories -and- Motion

for Extension of Time to November 13, 1981 to File Response," Affidavit
of Herbert Semme! at 2-3 (October 20, 1981). They also allege that this
deferral is necessary to aid them in obtaining information which might

be necessary for responses to the motions for summary disposition. la.
at 3. They do not, however, provide any information tending to show that
tne allegations in support of their motion are true. Therefore, they fail

to carry their burden with regard to this motion and the deferral should

be denied.
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leakage frowm the pool. Interrogatory 8 concerns the effect of the

increased density of fuel stored in the pool on Licensee's ability

to cool fuel in the event of a safe shutdown earthquake, a breach,

or loss of offsite power. This interrogatory again nentions some vague
accident scenarius but does not deal with environmental effects of leaks

of water from the spent fuel pool. Interroyatory 12 requests information

as to the frequency and velocity of sound waves generated by blasting in

the Medusa and Penn Dixie Cenent Companies, This interrogatory makes no
mention of water leakage from the pool. In addition Intervenors have failed
to support their allegation that such infgrination is necessary for their
responses to the pending motions for suimary disposition. It should also

be noted specifically with regard to Interrogatory 8 that in its motion to
compel Licensee's to answer these interrogatories Intervenors had stated that
this interrogatory related to a proposed contention. "Motion to Compel
Answers to Interrugatories and Response to Licensees Motion for a Protective
Urder" at 2 (September 18, 1931) (hereinafter Motion to Compel). Due to
this inconsistency Interrogatory 8 should not be considered & basis for
deferral of responses to pending motions concerning 0'Weill Contention

no. I1.C.

Intervenors' next claim is that Interrogatory 6 relates to O'Neill
Contention No. II.U. O'Neili _.ontention No. II.D concerns whether
Licensee has adequately protected the plant in view of this expansion
against the crash of a B-52 bomber. Interrogatory 6 makes no mention of
such a crash. Intervenors also fail to provide any information tending
to support their allegation that an answer to Interrogatory 6 is
necessary for their response to motions for surmary disposition with

respect te U'Neill Contention No. Ii.D.
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interrogatory relates to an additional contention. Hotion to Compel at 2.
Due to tnis inconsistency Interrogatory 44 should not be used as a basis for
deferral of Intervenors' responses to Additional Board Question No. 1.
Intervenors have nade no attempt to demonstrate how any of the above-
mentioned interrugatories relate to whether or not certain enunerated valves
have been relied upon to mitiyate the consequences of accidents at the Big
Rock Point Plant. With regard to these interrrogatories as with all tne

others previously discussed, Intervenors have failed to present any

information at all in support of tneir allegations. Therefore, they have

failed to meet their durden with respect to this motion for deferral.
IV. CONCLUSION

For the reasons set forth above, Intervenors' request for deferral
of their obligation to respond to the pending motions for summary
disposition until after their interrogatories have been answered should
be denied, and Intervenours' responses should be required by November 20,
1941.

Respectfully submitted,

S LLED Q. MO
Janice E. Moore
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 9th day of November, 1981.
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