
Bd 11/6/81
**

UNITED STATES OF A'1 ERICA
NUCLEAR REGULATORY COMISSION .

''
s.

.n, . 00[,g,E[
-

f r.' r, s

/ Q [f g ; ATOMIC SAFETY AND LICENSING 60ARD
~~

f
' Befort Administrative Judges:

NOVJ () 79gI' 10- Ivan W. Smith, Chairman '81 WV -6 P4 :55
1 u,1, % Dr. Walter H. Jordan
C coS$$^* [ Dr. Linda W. Little

GF ^CE OF SECRETt EYf
A[/ {// DCCnETING & SERVICE
'l URANCH

In t e atter of ) LudD NOV 9 icar
)

METROPOLITAN EDIS0N COMPANY ) Docket No. 50-289
)

(Three Mile Island Nuclear ) (Restart)
Station, Unit 1) ) (Reopened Proceeding)

.

November 6, 1981

MEMORANDUM AND ORDER AFFIRMING SPECIAL MASTER'S
ORDER ON CONFIDENTIALITY

.

Ihree individuals, by their counsel, sought confidential treatment 'of

their identities in relation to the reopened proceeding cc,ncerning allega-

tions of cheating on NRC and Licensee-administered examinations. Two of -

them have acknowledged cheating. The other, perhaps unwittingly, provided

inform? tion used in cheatina. They were gr' anted standing to seek a

confidentiality order from the Special Master by our order of September 28,

1981 and on that date counsel for the " involved persons" filed a memorandum

in support of protecting the identities of their clients. They assert the

need for' anonymity to avoid embarrassment and threats to themselves and

their families.
W.

S

1/ This information has not been produced on an evidentiary record. Our f fcomncats reflect only the threshold consideration needed to rule upon
the matter.
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The,URC [<taff had previously taken the position that there was a need
'

1x a ,. 9

for a protective order with respect to the identities of the involved
2/

persons 7 and the Licensee initially stated that confidentiality

should be afforded to facilitate the reopened proceeding and for fairness

to some employees, although it identified no legal grounds upon which con-

fidentiality must be afforded.~3/Intervenors TMIA (on October 1) and

the Aamodts (on October 2) filed memoranda asserting the need to disclose,

to them at least, the identities of the involved persons. The Common-

wealth, in its memorandum of October 2, noted its position not opposing the
~

request for confidentiality but reserving the right to reconsider if the

confidential information is later needed. The parties argued the confi- ;

dentiality issue before the Special Master on October 2. Tr. 23,190-222. .

. .

We ruled on October 14 that if the Special Master denied the request
.-

we vould entertain an immediate appeal and perhaps facilitate an immediate

review by the Appeal Board if we affirm the Special Master.

On October 22, Judge Gary f;1ilhollin as the Special Master issued his

Memorandum and Order .on Confidentiality denying the requests. His order

sets out the complete background of the reopened proceeding and the par-

ticular matter of confidentiality. Counsel for the involved persons filed

.

2/ NRC Staff Brief On Need For Protective Order, September 24, 1981.

-3/ Licensee Response to Board Order Dated September 14,1981 in the
Matter of Confidentiality, September 25, 1981.

. - . . - . - _ - - - _ - . . _ . _ - .
_ - .__ . -- .., .
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their exceptior:s, notice of appeal and supporting briefs together with

affidavits of two of the involved persons en November 2.

Ele NRC Staff filed its appeal and supporting brief on November 3.

Licensee filed a brief supporting its appeal on November 4. Neither the

the~ Commonwealth nor any intervenor filed an appeal from the Special

Master's ruling. In our scheduling order of October 30 we informed the

parties that if we are not persuaded by the appellants' briefs, we might

rule without waiting for answering briefs. As we sa.J we would, we accept

the appeal from the Special Master. The matter must be considered now or

never. We have not been persuaded by the appellants and we affirm without
.

delay the Special Master's order.

.

Wd approach the issue with the observation that NRC business, par-
.

*ticularly its adjudications, is public business, which should be conducted

in public. Section 181 of the Atomic Energy Act, 5 U.S.C. 2231, and the
,

Commission's regulation 10 CFR 2.751 provide that our hearings be public

unless an affirnative justification for non-disclosure is made. The na-
'

tional policy for disclosure of public business is set out in the Freedom

of Information Act (F0I A), 5 U.S.C. Section 552. The Commission has imple-

mented this policy in its regulations, 10 CFR 2.790(a) and in 10 CFR Part

9. To assure that this policy is implemented, the Comnission requires its

presiding officers to conduct hearings at a time and place which will con-

sider the public's interest. 10 CFR 2.703(b); Part 2, Appendix A, V(b)(5).

Emphasizing that this particular proceeding must be wide open to the inter-

ested public, the Commission directed this Board to hold its hearings in

the vicinity of th~e facility and to attempt to hold evening and weekend
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sessions to " permit the maximum public attendance." Notice and Order of

Hearing,10 NRC 141,147.~4/The proponent of an order contrary to

this fundamental policy of government has a heavy burden. 10 CFR 2.732.

The broad issue before us is whether the exemptions to the F0IA, 5

U.S.C. Section 552(b)(1) - (9), or the Cor:missicn regulations implementing

the F0IA,10 CFR 2.790(a)(1) - (9), require the non-disclosure sought by

the involved persons, the NRC Staff, and the i.icensee; whether disclosure

is prohibited by tile Privacy Act, 5 U.S.C. Section 552a; and whether the

informer's privilege provided by 10 CFR 21.2, or its equivalent, may

apply.

Judge Milhollin organized his discussion on confidentiality in part by ,,

considering whether either Licensee (at pp. 5-6), the NRC Staff (at pp.

6-7), or the involved persons (at pp.10.11,) has a right to the non-dis-

closure of the identities of the involved persons. In considering the

standing of each party he found.that none has a claim to non-disclosure as

a matter of right.

The involved persons mount their appeal from Judge Milhollin's order

principally upon factual arguments as to need for the non-disclosure and

upon injury, they add no new legal discussion except an argument concerning

-4/ In its September 24, 1981 brief in support of a protective order, at
p. 6, the NRC Staff has cited a series of court decisions for the gen-
eral proposition, inter alia, that the public has a right to be in-
formed. We agree of course. The cases are legion. The coint is
fundamental _in a democracy.
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Privacy Act which we address below. They incorporate by reference their

memorandum opposing disclosure of September 28, and the Staff's memorandum

of September 24. Brief In Support of Exceptions, at 3. Nowhere in the in-

volved persons filings, either directly or by reference is there a discus-

sion of the Special Master's analysis (at pp. 6 and 11) centered on

Chrysler Corporation v. Brown, 441 U.S. 281, 99 S.Ct. 1705, 60 L.Ed. 2d

208 (1979). Judge Milhollin has correctly relied upon Chrysler v. Brown

for the proposition that a private party has no standing to prevent dis-
L closure under the F0IA. Licensee concedes this point. Licensee Appeal

Brief, p. 5. Justi~ce Rehnquist stated thir clearly for the unanimous

Supreme Court:

But the congressional concern was with
the agency's need or preference for
confidentiality; the FOIA by itself
protects the submitters' interest in '

confidentiality only to the extent that
.

this interest is endorsed by the agency *

collecting the information.
[ Emphasis in original]

.

e41 U.S. at 292-93.

We take the involved persons' silence on Chrysler v. Browr as agree-

ment with Judge Milhollin's findings; their silence is at least a default.

Counsel for the involved persons makes tha additional argument (Appeal

Brief, p. 7) not- presented to the Special 14 aster:

The Privacf Act, 5 U.S.C. 552a (1976),
provides that "[n]o agency shall disclose any;

record which is contained in a system of
records by any means of communication to any
person, or to another agency, except pursuant
to a written request by, or with the prior

_ . _ . _ _ ._. _ .__ ___ _. _ ._ , -- . _ _ _ _ _ _ - - - - __
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written consent of, the individual to whom
the record pertains . . . 5 U.S.C."

.

9 552a(b) (1976). That subsection goes on
to provide for eleven exceptions to the
requirement of non-disclosure quoted above.
None of the exceptions applies here.
[ Emphasis added]

' h1 its November 4 appeal brief, for the first time in this reopened

proceeding, the Licensee, on behalf of some employees, very strongly

asserts that the Privacy Act requires that their identities be protected.

To underscore its strenuous objection to disclosure of information concern-

ing its employees, Licensee warns that employees of the NRC, including the

members of this Board, would be subject to civil and criminal penalties for

violating the provisions of the Privacy Act to the injury of Licensee's

employees. Appeal Brief, pp. 8-12. .

.

As was the case with the counsel for the involved persons, ccunsel for
~

Licensee represents to the Board: "None of those [ eleven Section 552a(b)]

exceptions appears applicable here, and no one has suggested that they

apply." Id,., p. 11. .

As did counsel for the involved persons, licensee argues that the in-

formation at issue in the confidentiality debate, presumably including the

IE investigation reports, are records in a '" system of records" protected by

the Privacy Act. E .g . , pp . 9-10. We are not convinced. But to dwell on

that subissue would be diverting and unnecessary. We assume, arguendo,
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,
that the investigation reports are records in a " system of records" rubject

to the Privacy Act. The issue should turn on whether any of the Privacy

Act exemptions apply.

One exemption clearly applies to this proceeding, Section 552a(b)(2)

which provides:

(b) Conditions of disclosure.--No agency
shall disclose any record which is contained
in a system of records by any means of '

communication to any person, or to another ^^

agency, except pursuant tc a written request
by, or with the prior written consent of,
the individual to whom the record pertains,
unless disclosure of the record would be--

*****

(2) required under section 552 of
this title;

.

*****
.

.

Section 552 of Title 5 is, of course, the Freedom of Information Act.

Obviously Exemption (2) of the Privacy A'ct requires that the policies of

the F0IA, including F01A exemptions, prevail over the Privacy Act.

We do not understand why counsel for the involved persons and for the

Licensee represented to the Board that the exemptions do not apply (or

appear not to apply) without at least an identification of Exemption (2).

The standards of practice before the NRC require at least this much disclo-
,

sure to its judicial officers, but this failure to disclose is not char-

acteristic of the counsel involved. We assume that there are grounds for

-
- . . . - _ -
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counsel's position on the Privacy Act exemptions but we ourselves can'

identify very little if any substantive grounds.

Licensee relies upon a portion of a footnote in Chrysler v. Brown,

supra, 441 U.S. at 293 n.14, for the premise that the Privacy Act

absolutely requires non disclosure unless permission is granted by the

person to be protected. The entire discussion, as it relates to the

Privacy Act, including the footnote, :si

Enlarged access to governmental
information undoubtedly cuts against the

.

privacy concerns of nongovernmental
entities, and as a matter of policy some
balancing and accoanodation may well be
desirable. We simply hold here that
Congress did not design the FOIA
exemptionsjgbemandatorybarsto,

disclosure.
..

14. It is informative in.. this regard to
compare the F0IA with'the Privacy
Act of 1974, 5 USC % 5523 [5 USCS
552a]. In the latter Act, Congress
explicitly _ requires agencies to
withhold records about an individual
from most third parties unless the~

subject gives his permission.
[Balar.ce of footnote omitted]

. . . _
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As can be seen, the discussion in the oody of the court's opinion

relates to the need for balancing under the F0IA. The cited footnote

discusses not at all the eleven exemptions to the Privacy Act and cannot be

cited to us as a repeal of those exemptions.

.

We were able to identify quickly and easily by a reading of the

annotations under 5 U.S.C.A. 552a specific law contrary to the position of

Licensee and the involved persons.
.

In Painter v.' Federal Bureau of Investigation, 615 F.2d 689,.690 n.2

(5th Cir. 1980), the Fifth Circuit noted that:

5 U.S.C. 552a(b)(2) . . provides that
although many records about an individual
cannot be disclosed under the Privacy Act
without the individual's consent, if .

disclosure is called for under the F0IA,
*

no consent need be obtained. See Privacy
Act Implementation: Guidelines and
Re3ponsibilities, 40 Fed. Reg. 28948,
28954 (July 9,1975). This provision,
like the legislative history, indicates
that the Privac'y Act is not to be used to
block disclosures required by the more
general Freedom o,f Information Statute.

HEW records disclosing the amounts of reimbursements paid to medicare

providers were withheld from a physician under the Privacy Act where

Exemption (6) of the F0IA was found appligable. Florida Medical

Association v. Departnient of Health, Education and Welfare, 479 F. Supp.

1291 (M.D. Fla. 1979). The district court held, however, that the Privacy

Act itself would not have prevented disclosure if no F0IA exemption had

1
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applied. The court concluded that

. . . since the Privacy Act expressly
defers to the mandatory disclosure
provisions of the F0I A, 5 U.S.C. G
552a(b)(2), information which is not
exempt under Exemption (6) from disclosure
would receive no Privacy Act protection.

Id,. at 1306. The court ruled that the test to be used in determining

whether disclosure should be allowed was the balancing test of Exemption 6

of the F0IA and that the Privacy Act itself added no new considerations to

this test.

The Privacy Act does not affect the
initiat, second-step balancing analysis
used in determining the applicability of
Exemption 6 of the FOIA to particular
information in question. If the tilt in
favor of disclosure is tipped contrariwise
by the interests of personal privacy, the
shift in the scales should occur
independently of, and without any impact ' '

from, the Privacy Act.
.

Id. at 1305.
.

Counsel for the involved individuals aggravate their failure to

identify and discuss Exemption (2) to the Privacy Act by asserting that
,

there are no exceptions or exemptions whatever to the NRC's regulatory

version of the Privacy Act, 10 CFR 9.80. Brief at p. 8. The regulation,

at Section 9.80(a)(2), repeats almost identically the language of the

Privacy Act Exemption (2), i.e., the Commission shall not disclose ". . .

unless disclosure of the record is: . . .; (2) Required under 5 U.S.C.

552."
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Another exemption to the Privacy Act is worthy of note. Exemption
,

(7) permits disclosure (upon request) to another agency for a civil or

criminal law enforcement activity. It would be an anomalous circumstance

if the Privacy Act were to permit this agency to supply to another agency a

record for that agency's civil or criminal law enforcement, yet bar this

agency from using those very records, compiled for law enforcement pur-

poses, in its own enforcement proceedings.

We have at this point established that there is no private right to

protection under the F0IA inuring to the involved individuals, to the

Licensee, or to the employees represented by the Licensee. The Privacy Act

does not automatically bar disclosure of the disputed information; rather

the determination must be made as to whether the F0I A and its exemptions

require, permit or forbid disclosure. As to the F0IA, the non-disclosure
.

claim of the involved persons and Licensee's employees will, to a large *

degree, stand or fall upon the NRC Staff's right to non-disclosure under

the F0IA.-5/

.

As we have noted,,the underiying principles of the F0IA, and the

exemptions to it, are set out in the statute itself and are reflected in

the Commission's regulation,10 CFR Sectica 2.790, wher? they form a por-

tion of our rules of practice in adjudicative proceedings. They are also
.

reflected in 10 CFR Sections 9.4 and 9.5 where the exemptions are restated

and amplified for general NRC purposes. Unless there is a relevant

~5/ But see our following general discussion on the limits of permissible
disclosure.

_ . . . _ _ _ . . . , -. . . . _ . - . - -
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distinction, we shall, for efficiency, discuss thc exemption by reference-

only to the statute, 5 U.S.C. 552(b).
i

The NRC Staff asserts its right to non-disclosure, both in its initial

memorandum of September 23, and in its appeal brief of November 3, as being
.

founded upon Exemption (6) and a portion of Exemption (7)(C) to the F0IA:

(6) personnel and medical files and
|.similar files the disclosure of which

would constitute a clearly unwarranted
invasion of personal privacy;

(7) investigatory records compiled
i v.- law enforcement purposes, but only to
the extent that the production of such

records would . . . (C) constitute an
unwarranted invasion of personal privacy,
. ...

It is noteworthy that the Staff depends solely upon the " unwarranted
..

invasion of personal privacy" aspects of the exemptions although other

provisions of Exemption (7) would seem to i.nvite consideration of

protecting the NRC's investigating abilities. The Staff does, however,

mention in passing (Appeal Brief,,pp. 21-22) its own interest in non-dis-
~ closure as compared to the consideration of compassion inuring to the in-

.

volved persons. We discuss this prcblem and the issue of the informer's

privilege later.

For now, Lowever, we address the Staff's argument that, to avoid

embarrassment to the involved persons and their families and to prevent

damage to their reputations, we must, in a balancing of needs, protect

their identitles. Staff Appeal Brief, p. 9. The two involved persons who

.. . - - , _. , . - - _- - ._-_. .- - - - _ _ . . -,
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have admitted to cheating state in affidavits filed with their appeal brief

that disclosure of their identities would cause embarrassment to themselves

and their families and would be detrimental to their careers. It is

difficult to believe, however, that, as one of them states, disclosure

would cause any danger to the families. In any event, the damage would be

real enough without actual physical danger, and we accept their statements

as demonstrating that the issue is important to all concerned.

The Supreme Court decision in Department of Air Force v. Rose, 425

U.S. 352, 96 S.Ct. 1592, 48 i.Ed. 2d 11 (1976), has been cited by th.e Staff

in support of its Exemption (6) ergument. The case involved a demand under

the F0IA by law review editors for records concerning Air Force Academy

disciplinary records, including, as in our consideration, information
'

concerning possible cheating by cadets. The Court held that the sumaries
,

containing identities of the cadets were files similar to personnel files

and were protected under Exemption (6) (Id. at 380); that portions of the

files, with the names excised, must be released even though the release

could still expose the identities o,f the accused cadets (Id. at 381); and
'

that there must be a balancing of the privacy rights of the accused

| candidates against the policy in favor of disclosing otherwise public

information (Id_., e.g., at 373-375).

.

. . - _ _ - _ _ - _ - _ - . _ - - _ _ _ _ _ _ _ - - - _ - . - - _ . _ - - .
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Air Force v. Rose provides important guidance. Even though (under an
6/

analysis of F0IA Exemption (2)~ ) the Court recognized the strong

public ". . . stake in the operation of the (Academy lionor] Codes as they

affect the training of future Air Force officers and their military careers

" (id_. at 368), to protect them from embarrassment, the Court would... .

not ' permit the direct release of the names of the accused cadets. From
1

this we learn and rule that, in our proceeding, even though the involved

persons who have admitted cheating may be the original source of their own

potential embarrassment, they still may be protected under Exemption (6) if

release of their identities is a " clearly unwarranted invasion of' personal

pr i vac y" .

Even though the persons who cheated on the NRC examinations were en-

gaged in a very public undertaking, their identities in connection with the
,

cheating, under the rationale of Air Force v. Rose, are nevertheless a mat-
'

ter of " personal privacy". ,

We learn also that, even though release of Air Force case suamaries

with the names redacted could still create the risk of identification, such

a disclosure would not constitute a " clearly unwarranted" invasion of their

personal privacy. Id. at 381-82. Air Force v. Rose teaches also that the

court would risk the indirect identification of the involved cadets for no

other reason than that law review editors wanted the information. Finally

we learn from Air Force v. Rose that the public's right to be informed

concerning government activities through the inquiries of the law review

1

-6/ Exemption (2): "related solely to the internal personnel files and
practices of an agency." j

|
]
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editors was not sufficient to require the disclosure of the identities of.

the cadets. This holding suggests that the Board must require something

more than the policy of oublic disclosure under tae F0IA to require

disclosure of the identities of the involved persons and Licensee's

employees.~7/

1

We believe, however, that there is a greater interest in public

disclosure, for the sake of public disclosure, in this proceeding than

there was in Air Force v. Rose. The members of the public residing near

TMI-l have a greater interest in the cheating episodes and their

ramifications than did the public, through the law review editors, in the

identities of the accused cadets. This concept is very hard to quantify;

we see it as largely subjective. In addition, we believe that the|

potentia'l harm to the youthful cadets involved in the Air Force incident is
.

.

greater than the potential harm to the involved individuals here. On

balance, however, we do not believe that the rationale of the Supreme Court

in Air Force v. Rose vould permit us to reveal the identities of the

involved persons solely for the~p.urpose of informing the public. In any

event the consideration probably will not turn on that issue. Disclosure

and non-disclosure will be afforded in this proceeding based upon the needs

7/ But see, e.g., Columbia Packing Company, Inc. v. United States
Department of Agriculture, 563 F.2d 485, 497 (1st Cir. 1977), where

, the public interest in disclosure of personnel records was held
sufficient to counterbalan'ce the privacy interests of the individuals,
despite the weight of the privacy interest and an expectation of
confidentiality. Id. at 498.

- . . _ . - -_ _ _ .- . _ _ _ _ _ _ _ . _ . _ _ . . _ _ ,_ . . _ - - - _ _ _ - - . __.
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' of the hearing in the interest of a full and accurate record, and where the

principles underlying the informer's privilege apply.

The Staff asserts that under the balancing test set forth in Air Force

v. Rose, supra, disclosure of the names of the involved individuals would

constitute a " clearly unwarranted invasion of privacy" under Exemption (6).

Staf f Brief, at 10. In the cases cited by the Staff on page 7 of its

brief, however, courts have held that disclosure should be withheld only

where the invasion of privacy was balanced against a relatively personal

interest in obtainin~g information. See, e.g., Campbell v. United States

Civil Service Commission, 539 F.2d 58, 60 (10th Cir. 1976) (infcrmation

sought by two individual employees); Wine Hobby U.S. A., Inc. v. United

States Internal Revenue Service, 502 F.2d 133, 135 (3d Cir. 1974)

(information desired for private advertising purposes). ,
,

.In other cases relied on by the Staff,. which have struck this balance,

disclosure was ordered despite t'he invasion of personal privacy involved.

See Kurzon v. Department of Health and Human Services, 649 F.2d 65, 67 (1st

Cir. 1981) (names of applicants for unsuccessful research grants held not

to be sufficiently private); Columbia Packing Company, Inc. v. United

States Department of Agriculture, 563 F.2d 495, 497 (1st Cir. 1977) (public

interest in disclosure held to outweigh privacy interests in personnel

records of farmer meat inspectots convicted of taking bribes); Getman v.

National Labor Relations Board, 450 F.2d 670, 671 (D.C. Cir. 1971) (names

and addresses of NLRB employees eligible.to vote in representation

r "w'T
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elections held disclosable to law professors engaged in NLRB voting

study).

Since the Staff invokes Exemption (7) solely for the purpose of

preventing, under item (C), an " unwarranted invasion of personal privacy"

and, i'n that we will determine whether the invasions are warranted or not

solely upon the need for the invasion, there is no reason to analyze the

concept of " unwarranted invasion" under Exemption (7)(C) separately from

the Exemption (6) standard. Both considerations will turn on whether the

need for the disclosure in the reopened proceeding outweighs the protection

of personal privacy provided for in the exemptions. In our reading of the .

cases cited by the Staff in its Exemption (7)(C) arguments, we can see no

basis for applying different standards. Appeal Brief, pp. 12-14. The

Staff recognizes this (ld. at 13-14), except to note that Exemption (6) has
.

a " clearly unwarranteo invasion" standard while Exemption (7)(A) proscribes

simply " unwarranted invasions" of personal pri.vacy. Furthermore, in

determining the need for the invasion we also are determining whether the

information' is necessary to a proper decision in this proceeding pursuant

to 10 CFR 2.744. Id. at 10. Our ruling below is that the invasion is

warranted, thus it is neither " clearly unwarranted" nor merely

" unwarranted".

.

As we begin our discussion c,oncerning the need for the disclosure of

the identities of the involved individuals, we wish to emphasize that we

abide by the lessons of Air Force v. Rose .that the protection of personal

.
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privacy does not depend ;pon the good conduct of the person whose privacy

is to be protected. We admit that this was an unexpected result, in that

we could envision a form of estoppel. The' acts of cheating, now the sub-

ject of the dispute, have given rise to the need for the reopened proceed-

ing, and in turn have created the need for the disclosure. Nevertheless,

we n'ay not gratuitously reveal the identities of the involved persons; we

direct the disclosure, s.here appropriate, not out of a sense of recrimina-

tion, but for the requirements of the adjudication. Any disclosure of this

particular information under FOIA beyord the minimum needed for the

reopened proceeding would be inappropriate.

.

This result is the natural progression from the Privacy Act through

the Freedom of Information Act to the exemptions to the F0,I A. It is the

F0IA exemptions that control; since our ruling permitting disclosure is an ,

exemption to the exemptions, invasion of personal privacy may not exceed

the needs of the litigation. .

Aside from the Privacy Act,.and the principles underlying the exemp-

tions to the F0IA, simple fairness requires some consideration of the posi-

tion of the employees represented by the Licensee in this appeal. Most of

them, we assume, are innocent of any malfeasance and are the victims not

only of those who cheated, but of anyone who may have failed to prevent the

cheating. We, as components of the NRC, should not, without good cause,

exacerbate their problems. Judge Milho11in shares this view. But the

overriding interest is that there be a full hearing on this very important

safety issue.
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- It is not the names of the involved individuals that we need. The

Board, the Special Master, and the litigating parties, in the public

interest, need to know not who they are, but for example, what they were,
_

what did they do, why did they do it, how did they do it, do they think

that others did it, what did others know about their conduct, and related

inquiries. If this information could be produced without sacrificing their

personal privacy, we would so direct that it be protected, and we believe

that Judge Milhollin would do the same. The need for and the public

interest in this information is far greater than any of the " personal

privacy" cases cited by the NRC Staff or known to us. It is intertwined

with their identities and the personal privacy must be sacrificed if needed
8/

for a full inquiry.~

We anticipate that for practical. reasons, Judge Milhollin will find it- .

.

necessary to cause some private information to be revealed and he is

authorized to do so. After an extensive sgarch, the Board's personnel were

unable to find a hearing place which could be under the tight control of

the Special Master. Therefore an in camera hearing, awkward under normal

circumstances,~9/
'

-

may.not assure confidentiality. Without effective

control, a clumsy effort at in camera testimonv might accomplish nothing

~8/ We reject the argument of TMIA before the Special Master that we
should require public disclosure because its members may be unwilling
to risk penalties by sigoing non-disclosure agreements.

9/ Licensee originally recognized that in camera hearings were awkward
in its September 25 memorandum, at p. 4.

.
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more than to whet the appetites of the idly curious. We do not see depo-

sitions, as suggested by the Licensee, as a practical substitute. The

lettering systems now in use for discovery may or may not be effective in

testimony. We cannot anticipate all of the problems Judge Milhollin and

the parties might face, but we recognize enough difficulties to be con-

vinced that he might need to disclose otherwise confidential information to

complete the record.

Moreover, as we stated at the outset, the public right to know about

this reopened proceeding is great. Care should be taken not to proceed in

camera or otherwise secretly unless, as the statutes and case law state,

there is an " unwarranted invasion of personal privacy" -- or unless the-

assurance of confidentiality is necessary under the informer privi)ege of

10 CFR 21.2. ,.

Our rulings above should not be constryed to restrict Judge Milhollin

to affording confidentiality only when there is an unwarranted invasion of

personal privacy. R:cently in W,uston Power and Lighting Company (South

|
Texas, Units 1 and 2); ALAB-639,13 tGC 469 (May 1981), both the majority

( and dissenting member of the Appeal Board have provided thorough and

reasoned discussions of the need to preserve future f4RC enforcement effec-

tiveness by withholding the identities of informants who, on a precise FOIA

balancing, may not be entitled to confidentiality.

Judge Milhollin is already faced with this consideration in that he

has been informeo by two of the involved persons in the affidavits

accompanying their appeal brief that they will not voluntarily appear, and
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if they are required to appear publicly they will refuse to answer based

upon the privilege against self-incrimination. He is, of course, free and -

required to comply with the directions of South Texas, supra, and to

provide for confidentiality wherever it is needed to develop a full and

accurate record on questions of public health and safety. Our recognition

of the South Texas decision we believe should satisfy the Staff's concern,

expressed at pp. 21-22 of their appeal brief, that some confidentiality may

be required to preserve future effective NRC regulation in the industry.

Judge Milhollin has correctly analyzed this problem in his discussion of

confidentiality as a matter of discretion at pp.11-12 of his order of -

October 22.

Judge Milhollin is authorized to disclose or not to disclose informa-

tion concerning the involved persons and Licensee employees depending upon

his judgment as to the needs of the hearing and the considerations set
.

! forth above.
|

|

|
| So that the jurisdiction of the Appeal Board is preserved, the
!

| effectiveness of this order is stayed until the close of business, November
,

10, 1981.

FOR THE ATOMIC SAFETY AND

| LICENSING BOARD

W .j W Yairman
' Ivan W. Snifth

ADMINISTRATIVE LAW JUDGE'

Bethesda, Maryland

November 6, 1981
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