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HRC STAFF APPEAL AND BRIEF REGARDING ISSUE OF CONFIDENTIALITY-

i I. INTRODUCTION
, ,

un October 22, 1981, the Special Master, appointed by the presiding

Licensing Board under 10 CFR 92.722, issued a " Memorandum and Order on
.

In the Memorandum, the Special Master held that thereI Confidentiality. "

is no right on behalf of individuals involved in cheating at TMI E the

Licensee, or the NRC Staff to prevent disclosure of the identities of
.

I the individuals concerned during the hearing process. Memorandum at

13-14.j

The decision by the Special Master denying the request for
4

confidentiality can be immediately appealed to the Licensing Board.
j

Memorandum at 14; Tr. 23120. By Order dated October 26, 1981, the
:
1

If The Staff understands that the " individuals involved in cheating at'

THI" include only the two operators who admitted collusive behavior
during the April 1981 examinations, the operator who provided an,

:
oral ' response to another unidentified individual during the April
1981 HRC examinations, and the operator involved in the July 1,1979.

'

incident. The Staff has declined to release the names of other
operators, however, to preclude the possibility of indirectly,
through dedurction, disclosing the names of the individuals

,

described above.

W
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Licensing Board set November 4,1981 as the date on which appeals of the

Special Master's ruling must be filed with the Board. For the reasons

set forth below, the Staff believes the Special Master erred in refusing

to grant confidentiality to the individuals involved in cheating and asks

the Licensing Board to reverse the Special Master's ruling.

II. BACKGROUND>

In July 1981, the NRC Staff became aware that cheating may have

occurred on the April 1981 NRC licensing examinations given at THI-1.

Subsequent investigations by the NRC Office of Inspector and Auditor

(OIA) and the NRC Office of Inspection and Enforcement (0IE) concluded '

that cheating had in fact occurred and that the examination had not been

administered properly. Both OIA and 0IE issued reports concerning this

incident and presenting their conclusions.

As a result of these investigations, the Licensing Board ordered

that the restart proceeding be reopened in order to evaluate the effect

the cheating incident might have on the conclusions the Board reached in

its Partial Initial Decision dated Auoust 27, 1981. " Memorandum and

Order Reopering Record on Matters Related to Cheating, Appointing a

Special Assistant and Scheduling a Conference of Parties", dated

September 14, 1981. That Memorandum also requested the Staff and

Licensee to provide certain information and stated that any party wishing

to argue that the information ought to be kept confidential should
,

submit its argument in writing.

The Staff filed a "Brief on Need for Protective Order" on September;

24, 1981. Responses were also filed by the Licensee on September 25,

.
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1981; hy counsel for two of the individuals concerned on September

28, 1981; by TMIA on October 1,1981, hy the Aamodts on October 2,1981;

and by the Commonwealth of Pennsylvania on October 2,1981. The parties

were also given the opportunity to present oral arguments before the

Special Master at the conference of parties on October 2,1981. Tr. !

s

23190-222.

Af ter hearing oral argument at the conference of parties, the

Special Master ruled that, for an interim period, the lettering scheme
r

developed by the Licensee would be used and the names of the individuals

involved in cheating would not be disclosed. Tr. 23228. Based on that
:

ruling, the Staff and Licensee provided documents and responses to

discovery requests with names of all operators replaced by appropriate

letter designations. On October 22, 1981, however, the Special Master

concluded that disclosure of the names of the individuals could not be

prevented as a matter of law and would not be prevented as a matter of ,

discretion. Memorandum at 13-14.

III. ISSUES ON APPEAL

The issues presented on appeal are:

(A) Whether the NRC Staff has the legal right to withhold the

names of the individuals concerned;
i

'

(B) Whether the Licensee should be permitted to withhold the names

as a natter of Licensing Board discretion.
~

IV. ARGUMENT
f

i
The Special Master, in his Memorandum, discusses the applicable legal

,

: basis for confidentiality as a matter of right with respect to the
1 /

Licensee, the individuals involved,and the NRC Staff. He also discusses'

'

:

I
l
_ . _ - _ _ _ , , . . _ _ _ _ _ . . . _ __ _ _. _ _. _ __ _ _ _ _. _ _ __ ._ _ _ _ . _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _



.

-4-
.

whether confidentiality should be granted as a matter of discretion.

Based upon his analysis he concludes that there is no right to

confidentiality on benalf of any party and that, although he has the

discretion to rule in favor of non-disclosure, such an approach would be

" imprudent". Memorandum at 13.

The Special Master has erred in his conclusion

that the Staff has no legal right to hold the identities of the

individuals confidential &nd that an exercise of his discretion would be

improper in these circunstnces. The Staff's basis for this position'is

set forth below. ,

A. The NRC Staff As A Matter of Law, Is Entitled to Withhold the
Names of the Individuals Concerned.

The Commission, in its Rules of Practice, has set forth regulations con-

cerning disclosure of agency information to the public. In essence, all final

NRC records and documents, with certain specific exemptions, are subject to

uisclosure unless there is a compelling reason for non-disclosure after a balancing

of the interests of the person or agency urging non-disclosure and the public

interest in disclosure. 10 C.F.R. 92.790(a). That regulation specifically
i

! exempts from disclosure "[pjersonnel and medical files and similar files, the
l

f
disclosure of which would constitute a clearly unwarranted invasion of privacy."

10 CFR 92.790(a)(6). The regulation also specifically exempts from disclosure

"[i]nvestigatory records compiled for law enforcement purposes, but only to the

extent that the production of such records wculd ... constitute an unwarranted
i '

|
invasion of privacy." 10 CFR 52.790(a)(7)(iii). Further, Section 2.744 exempts

;

from disclosare in discovery information exempted from disclosure under Section
,

1

2.790, except where disclosure is necessary for a proper decision in the proceeding
~.

and the information is not otherwise obtainable from another source.

| :

1
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Closely related to these exemptions under 62.790 are the Commission's

! regulationsconcerningrequestsundertheFreedomofInformationAct.E

Section 9.5 of 10 CFR sets forth the types of records which are exempt from
.

public disclosure under the Act. Specifically, Section 9.5 exempts "[p]ersonnel

and medical files and similar files, the disclosure of which would constitute a

clearly unwarranted invasion of personal privacy." 10CFR9.5(a)(6). Section

9.5(a)(7)(iii) exempts investigatory records compiled for law enforcement

purposes to the extent that the production of such records would constitute an

" unwarranted invasion of personal privacy."

The identities of the individuals involved in the cheating incident at

TMI-1 come within the exemptions contained in both Section 2.790(a)(6) and

Section 2.790(a)(7)(iii). In short, this information is similar to that
;

contained in personnel and medical files in that its disclosure would be a
:

clearly unwarranted invasion of privacy. In addition, this information is
,

!

| contained in an investigatory record, the disclosure of which wodld be an

unwarranted invasion of the personal privacy of the individuals involved.

Tnere is virtually no NRC case law which cah provide insight into

f the requirements for exemptions under Section 2.790(a)(6) or Section

2.790(a)(7)(iii). Although the present situation is more apropriately viewed

| as discovery, the law regarding the same exemptions undar the Freedom of

Information Act (F0IA) noted aboveY may be used as a basis for developing

Memorandum at 6-7.sucn requirements as the Special Master has recognized.
~

The 62.790(a)(6) "similar files" exemption1.,

The Special Master analyzes both the Section 2.790(a)(6) and the

Section 2.790(a)(7)(111) exemptions which were discussed by the Staff in its

_2] 5 U.S.C. 9522 (1976).

3f Sections 9.3 through 9.16 of 10 C.F.R. embody the requirements of
F0IA in NRC practice. 10 C.F.R. 99.3. .

?
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Brief regarding confidentiality. Memorandum at 6-7. He concludes,i

however that the 92.790(al(6) "similar files" exemption does not apply

in this case. The Special Master's ruling in this regard is in error.

In proceedings instituted under F0IA, the courts which have

considered the "similar files" exemption under FOIA have viewed the

question in two parts. First, they have examined whether the requested

information 1s sufficiently similar to medical and personnel files to

fall within the scope of the exemption. Second, assuming such

information is within the scope of the exemption, they have analyzed

whether disclosure of that information would cons,titute a clearly

unwarranted invasion of privacy. Kurzon v. Department of Health and

Human Services, 649 F. 2d 65, 67 (1st Cir.1981); Wir.e Hobby USA Inc

v. I.R.S. , 502 F.2d 133,135 (3d Cir.1974); Getman v. NLRB, 450 F.2d

670, 674 (D.C. Cir. 1971).

In discussing the definition of "similar files" as it is used in

the FOIA exemption, the Supreme Court in Department of Air Force v. Rose,

425 U.S. 352 (1976), characterized case sunnaries of Honor and Ethics

Code proceeaings which contained the names of disciplined cadets as

files "similar" to personnel and medical files in that disclosure of

such information could cause " lifelong embarrassment, perhaps disgrace,

as well as practical disabilities, such as loss of employment or

friends." Id. at 376-77. The Court cited with approval the Court of
~

Appeais' decision in Wine Hobby, supra, in which the court stated that

the " common denominator in ' personnel and medical and similar files' is

:

*
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the personal quality of infon1ation in the file . . . ." ,Iji. at 135.$/

Later cases have continued to use such a definition of "similar

files." The Court or Appeals in Kurzon, supra, stated that this

exemption was intended to shield individuals from a variety of

embarrassing disclosures which are of the same magnitude (i.e., as'

personal or as intimate) as that at stake in personnel or medical
;

i
' records. Id. at 68. Accord, Sims v. CIA, 642 F.2d 562, 573-74 (D.C.

Cir.1980); Board of Trade v. Commodity Futures Trading Commission, 627

F.2d 392, 398-99 (D.C. Cir.1980).
-

,

The second consideration involves determining whether disclosure of

tne information would constitute a clearly unwarranted invasion of

privacy. In making this determination the courts often balance the

individual's privacy interest in non-disclosure against the public

interest in disclosure. Columbia Packing Co., Inc. v. Department of

Agriculture, 563 F.2d 495, 498 (1st Cir.1977); Wine Hobby, supra at

!
136; Getman, supra at 677 n.24. On tne side of the individual's privacy

interest the courts have looked at "special embarrassnent" to the
!

individual (Columbia Packing, supra; Campbell v. Civil Service Commission,

! 539 F.2d 58, 62 (10tn Cir.1976)), at facts concerning the home and

private activities within it (Wine Hobby, supra), and at protection of

professior.ai reputation (Kurzon, supra at 69.). In examining the

benef.cs of disclosure, the courts have viewed the right of the public
.

?

4/ The court in Getman, supra, cited the legislative history of F0IA
to demonstrate that the "similar files" exemption was to preclude
disclosure of intimate details of a highly personal nature. ;bl. at
675.

|

:
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to be informed (Getman, supra at 674), the public interest purpose of i

disclosing the information (Getman, supra at 675; Wine Hobby, supra at

136, 137; Campbell, supra at 62), and the effect upon public confidence of
,

knowing that nothing of possible significance is being suppressed (Columbia

Packing, supra at 500 n.3).

The Staff submits, and the Special Master appeared to accept

(Memorandum at 6-7), that the law relating to the "similar files"

exemption under F0IA is applicable to the "similar files" exemption

under 10 CFR 2.790(a)(6). Moreover, the Staff believes that the identities
:
,

of the individuals who were involved in cheating ,at THI fall within that

exemption. The woroing of Section 2.790(a)(6) is identical to that contained
1

in the Commission's FOIA regulation,10 CFR 9.5(e)(6). Both regulations state

that "[pjersonnel and medical files and similar files, the disclosure of

which would constitute a clearly unwarranted invasion of personal privacy" areI

exempt from disclosure. Inasmuch as the terms of Section 2.790(a)(6) are

identical to those in Section 0.5(a)(6) which relates to F0IA exemptions, the

same meaning ought to be given to those terns.5/

|
Assuming Section 2.790(a)(6) is interpreted in the same manner as

i Section 9.5(a)(6), the Staff, in order to prevail, must show (1) that the

identities of the individuals who participated in cheating are within

the scope of the "similar files" exemption and (2) that the privacy

5/ See Kansas Gas & Electric Co. (Wolf Creek Generating Station, Unit
1), ALAB -327, 3 NRC 408 (1976). There, the Appeal Board, in
determining whether to issue a protective order with regard to the
terms of an applicant's fuel supply contract, invoked the
" standards het forth in 10 CFR Part 9, which represents the
Commission's implementation of the Freedom of Information Act." Id.
at 413. See also Consumers Power Company (Palisades Nuclear Power
Facility), ALJ-80-1, 12 HRC 117, 120 (1980).

-
.
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interest of tnose individuals outweighs the public interest in

disclosure. Such a showing has been made.

Following the example of the Supreme Court's holding in Rose, supra,

the identities of the individuals who admitted cheating should be

considered " intimate details of a highly personal nature" I which would

come under the similar files exemption. Unlimited public disclosure of

the identities of such individuals could result in the same kind of " lifelong

embarrassment, perhaps disgrace" which the Supreme Court in Rose, supra,

i felt should be avoided. Moreover, public identification of the

individuals who admitted cheating clearly will a,ffect the

individuals' reputations for integrity and honesty and thus is similar to

information which is typically contained in persunnel or medical files.

In addition, the balancing of the individuals' privacy interest

with the public's interest in knowing their identities weighs in favor

of confidentiality. The employees involved in cheating could be

embarrassed by the disclosure, could experience difficulty in finding

any type of employment and could be censured by their friends and

family. On the other hand, there is virtually no public interest in
,

disclosing the individuals' identities. The individuals are no longer employed by'

the Licensee in a licensed position and can have no involvement in thej

! operation of THI-1. There is no public interest purpose in disclosing

6/ Getman, supra at 675.

.-

S
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theinformation.E The public, and particularly the parties involved in the

reopened management hearing, have an interest in infomation regarding the way
,

in which the flRC conducts operator licensing examinations, the manner in which

fikC conducts investigations into allegations of improper conduct, the manner in

which the NRC takes appropriate administrative actions, the way in which the Licensee

prepares its candidates for operator licenses, the integrity of the Licensee's

reactor operators, and the ability of the Licensee to operate THI-1 safely.

Such interests, however, are not furthered in any way by the disclosure of the

identities of individuals who no longer have any licensed responsibilities at TMI-1

and where, as here, the factual infomation regarding tneir past activities is
'

otherwise available.

Accordingly, the disclosure of the identities of the individuals involved

in cheating it TMI should be precluded under Section 2.790(a)(6). Disclosure of such

infomation, either directly or indirectly through deduction based on the identities

of other individuals named in the documents, would constitute a " clearly unwarranted"

invasion of the personal privacy of those individuals. Inasmuch as the names of the

individuals are protected infomation under 92.790, they are not subject

to disclosure in the discovery process pursuant to Section 2.744.E

1
__

|

! _7f
The cases which discuss a "public interest purpose" involve instances
where two labor law professors sought names for an i4LRB voting study'

(Getman, supra (exemption denied)), where a commercial group sought names
to solicit orders for amateur winemaking equipment (Wine Hobby, supra

i (exemption upheld)), and where employees of a government agency sought
infomation concerning other employees' job classifications and duties

|
(Campbell, supra (exemption upheld)).

j 8] Section 2.744 does allow discovery of 92.790 material which is necessary
to a proper decision in the proceeding when the information is not;

reasonably obtainable from another source. 10 CFR 52.744(d). In this

instance, however, the names of the individuals are not "necessary to
proper decision" because those particular individuals are either no longer
employed by the Licensee or have no licensed duties and the facts involving
their activities are publicly available.

:

,
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In his Menorandum, however, the Special Master expressed doubt as

to "whether [the b2.790(a)(6)] exemption is intended to shield the type

of information sought here." Memorandum at 7. He stated that the

" qualifications of an individual reactor operator for his job" are not

intimate details of a highly personal nature which are the concern of

the exemption. M. Finding that the information should not be

considered a "similar file", t% Special Master did not reach the second

question of weighing of public and private interests.
.

The Special Master appears to have misunderstood the Staff's

position on the "similar files" exemption. The Staff agrees

that the qualifications of a reactor operato ' are not " intimate

details" and are, in fact, reccssary to resolve an issue of central

relevance to the restart proceeding. The names of the individuals

involved, however, are " intimate details" (Rose, supra) in that

disclosure of the names of admitted cheaters will likely result in
Theembarrassnent, public censure, and ridicule of those individuals.

names of the individuals are not necessary to determine the qualificacions

of those operators I or to decide the other issues present in the reopened

proceeding. Since the names of the individuals are personal details the

disclosure of which would not further the evidentiary proceeding but which'

would constitute a " clearly unwarranted invasion of personal privacy", the|

|

exemption under 62.790(a)(6) is applicable in this instance, contrary to
|

the ruling 4f the Special Master.

Moreover, the qualifications of 1.he three individuals who cheated9/ but who are no longer employed by the Licensee or have no licensed
duties are not relevant.

j

|
|

*
.

|

. - . - , - _ , , , _
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2. The 62.790(a)(7)(iii) " investigatory files" exemption

While he rejects the Staff's positions on the Section 2.790(a)(6)

exemption, the Special Master concurs with the Staff's analysis of the

Section 2.790(a)(7)(iii) " investigatory files" exemption and rules that such an

exemption is applicable in these circumstances. Memorandum at 7. He

concludes, however, that under 10 CFR 92.744, a balancing test is to be

used to determine whether to implement the policy of protecting from

disclosure the names of individuals contained in an investigatory report.
~

Id. at 7-8. Tnis Special Master is clearly correct in his ruling that

tne " investigatory files" exemption is applicable.,

As noted above, 10 CFR 2.790(a)(7)(iii) exempts from disclosure

investigatory records, the disclosure of which would constitute an

unwarranted invasion of personal privacy. Like the Section 2.790(a)(6)

exemption dealing with "similar files", HRC case law on this subject

does not exist but reference to the investigatory records exemption

under FOIA can be made.

The FOIA exemption for investigatory records which, if disclosed,

would create an " unwarranted invasion of personal privacy" protects very

personal interests against abuse which would arise if any agency were to

release " intimate details" causing unjustified public attentiun to a

private individual. Deering Milliken Inc. v. Irving, 548 F. 2d 1131,

1136 (4th Cir. 1977). The exemption applies to matter s which, under
.

*

.-

D
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normal circumstances, "would prove personally embarrassing to an

individual of normal sensibilities . . . ." Rushford v. Civiletti,

485 F. Supp. 477 (D.O.C.1980); Comittee on Masonic Homes _ v. NLRB, 414 F.

Supp 426, 431 (E.D. Pa. 1976).

The investigatory records exemption is closely analogous to the

"similar files" exemption in that a balancing of public and private

interests is required. Deering, supra at 1137 n.1. The balance uses

the same analysis as is used in the "similar files" exemption. Luzaich

v. U.S. , 435 F. Supp 31 (D. Minn.), aff'd, 564 F.2d 101 (8th Cir.1977);

Deering, supra. The investigatory records exemp, tion, however, is

broadar because of the absence of the word " clearly" from

the " unwarranted invasion of privacy" standard. Rushford, supra;

Deering, supra.

The courts have applied the investigatory records exemption to

protect the identities of individuals accused of illegal activities or

other misconduct. In Rushford, supra, the court, under this exemption,

declined to permit publication of the fact that a federal judge had been

i the subject of a closed criminal investigation because disclosure of
I such information would have a severe impact on both his personal life

and his official perfomance.E

| M/ In Tennessean Newspaper Inc. v. Levi, 403 F. Supp. 1318 (M.D. Tenn.|

1975), the court stated that the investigatory records exemption ,

!

did _not authorize withholding from the media routine information
such as age, address, and marital and employment status of persons

,

arrested or convicted. ,

,

'
I

I

(

*
.

'
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1In the instant case, the law relating to the investidatory ffles

exrm tion under F0IA is applicable to the same exemption under Ik''
Sect.on 2.790(a)(7)(iii) and withholding the names of ,the individuals involved'

3 , s; s .

in cheating at TMI under that exeaption is justified. Inasmuch as, .the \
'

w ;

tenas of Section 2.760(a)(7)(iii) are identical to those in Secpior. 1
t 0

9.5(a)(7)(iii) which relates to FOIA exemptions, the same ceani.ng ought
,s-

to be given to those terms. b 1[N
TneOIAandOIEreportswhichcontainthenamesoftheindfviduals;4

involved are clearly " investigatory reports." Further, as d icd'ssed .

w. . .
above, the names are " intimate details" which, if disclosed, ctdid cause''

,

,-
,

_"s" unjustified public attention" on and personal embarrassment: tc the , :
'

individuals concerned. Although these individuals were inyolved in c"
' , , N

misconduct, protecting their names from public disclosure would --
''

,t

prevent the impact on their personal lives which the court in Rushford,
'

supra sought to avoid. (
In addition, the balancing between the public interest and private t

'

interests weighs in favor of the individuals on this instance. As noted
i

in relation to the "similar files" exemption, the individuals could be O

embarrassed by the disclosure and could experience other difficulties in

their personal lives. This privacy interest of the individuals is noti

outweighed by public interest in knowing the information. Alttough the

public has an interest in many aspects of the way NRC and the Licensee :1

dealt with and will deal with this incident, knowledge of the names of

the individuals involved in the cheating will not further the public's

:

1_]/ See discussion regarding similarity of terms relating to
10 CFR s2.790(a)(6) and 69.5(a)(6), supra.

:

, . - _ . . . _. -_ . - - , - , _ , __. -_ . . _ _ . -- _ - . .
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In his Memorandum, the Special Master agrees that the investigatory'

, ,
files exemption applies in this case (Meesranden at 7) but declines to

give effect to the exemption because in his opinion, the infomation is'' '

s ,^

i available from the Licensee in any event. M.at8. The Special Master
I

finos .a " balancing test" in 10 CFR 92.744 but concludes that it is unnecessary

to apply that balancing test because the infomation is reasonably obtainable

from the Licensee. M.at8-9. The Special Master has misinterpreted the
;

C4naiss;on's ragulations.
~

As discusst.d abcVe,10 CFR 52.790 protects from disclosure certainf ''
*

specified types of infomation retained by the NRC. Section 2.744 exempts
,

:

from disclosure in discovery information exempted from disclosure under*

'|?,
f.ection 2.790, except where necessary for a proper decision in the proceeding''

,

and not otherwise obtainable from another source. To understand the complexities
-
,

of Section 2.744 it is necessary to review that section in specific parts.

First, the_ section provides that a party seeking an NRC record or

document which is exenpt from disclosure under 10 CFR 92.790 may request that

information from the NRC Executive Director for Operations (E00). 10 CFR
s

92.744(a). Second, if the EDO oldects to producing the infomation

because it is exempt under Section 2.790 and disclosure of the infomation is

not necessary to a proper decision in the proceeding or the information

is reasonably obtainable from another source, then the ED0 shall advise

_

,

,12/ As indicated in the Rushford and Deering cases, the investigatory
records exemption is more broad than the "similar files" exemption.
If confidentiality is warranted under the "similar files" exemption,
it is warranted under the less restricthe standard of the investigatory
reports exemption.

.-
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the requesting party of his decision.E 10CFR92.744(b)(2).. That is,

dn objection is appropriate if a Section 2.790 exemption applies and if the

information requested is not necessary to a proper decision. Similarly,

an objection is proper if a Section 2.790 exemption applies and the information

is reasonably tbtainable from another source. The fact that the

infor ation requested is reasonably obtainable from another source does

not negate an otherwise valid Section 2.790 exemption. To the extent that the

Special Master has ruled to the contrary, that ruling is simply erroneous.

Finally, if the EDO objects, as discussed above, to providing'

certain information through the discovery process, the requesting party
'

may attempt to compel production of the information. 10 CFR 92.744(c).

Upon a determination by the presiding officer that the information is

relevant and is not exempt from disclosure under Section 2.790 and is not

reasonably obtainable from another source, he shall order the EDU to

produce the accument. 10 CFR 92.744(d). On the other hand, if the

presiding officer determines that a Section 2.790 exemption dces apply, then he

must also find that the information is necessary to a proper decision

and that it is not reasonably obtainable from another source before he

can order production of the information by the EJ0. 10 CFR 92.744(d).

Tne question of whether a 92.790 exemption applies is not dependant on
,

whether the information requested is obtainable from another source.

Thus, the determinations to be made by a presiding officer under 10

CFR 92.744 include only (1) whether a 92.790 exemption applies, (2) whether

:
13/ The ED0 may also object to producing a record or document in

discovery because it is not relevant to the oroceeding. 10 CFR

92.744(b)(1).

:
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information requested is necessary to a proper decision, and (3) whether

the infomation can t,e obtained from another source. As noted above,

not all of these questions need be resolved in order to detemine that;

disclos'!re need not be ordered.N

While the Special Master finds a " balancing test" inherent in 10 CFR

92.744, the only weighing of competing interests which must be perfomed

occurs when the presiding officgr must detemine if the Section 2.790(a)(6) or

62.790(a)(7)(iii) exemptions apply. There, the presiding officer must

weigh the privacy interests of an individual against the public's

interest in disclosure. E No other balancing test need be perfomed

under Section 2.744.

Applying the regulations as interpeted above, it is clear that both

Sections 2.790(a)(6) and 2.790(a)(7)(iii) are applicable in this instance and

the names of the individuals involved in cheating at TMI are exempt from

disclosure. Moreover, the names of these individuals are not

necessary to a proper decision in this proceeding.E Regardless of

ly For example, if a presiding officer detemines that a Section 2.790
exemption applies and that the infomation is not necessary to a
proper decision, then he need never reach the question of whether
the infomation is obtainable elsewhere in order to uphold the
EDU's objection.

1_5_f See discussion on balancing of interests under Sections 2.790(a)(6) and
2.790(a)(7)(iii), supra.

1, 6_./ See discussion, supra. If it is detemined that the individual's
privacy right is greater than the public's interest in knowing
the infomation because the public does not have a particular need
to know the information, then the question of whether that same
information is necessary to a proper decision has already been
answered in the negative.

:

- .. . . . . , _ . _ . _ _. , . . _ _-
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whether the information is obttinable from another source, the Staff's

objection to produr.ing the names of the individuals is proper under 10 CFR

52.744. Thus, the Special Master has erred in his conclusions

regarding the similar files exemption and the provisions of Section 2.744.

Clearly the Staff has the legal right to withhold the names of the

individuals concerned and the Special Master's rulings to the centrary

should be overturned.

B. The Licensee, As a Matter of Board Discretion, Should Be Permitted
to Withhold the Names of the Individuals involvea.

Although, as discussed above, the Staff has a legitimate right to

withhold from public disclosure the names of the, individuals involved in

cheating at TMI, the Licensee doe, not possess similar rights. As a private

entity, the Licensee may not invoke the provisions of the Freedom of

Information Act or the Commission's regulations which concern the disclosure

of agency records.12/ As the Special Master implies, however, the Staff's

right to withhold the names of the individuals involved in cheating at TM1

is made meaningless in the event that the Licensee publicly discloses

these names. The Special Master, however, declined to exercise

his discretion to permit the Licensee to withhold the names. The Staff

l7/ The Licensee, in its response supporting confidentiality,
_ acknowledged that it had no legal basis for refusing a properly-

drawn discovery request which seeks the identities of the
i n'di vidual s. The Staff defers to the Licensee on the matter of its
legaT rights and responsibilities in this regard.

.-

e

"**"Y '' ~ - r -- , __
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believes the Special Master erred in not exercising such discretion and
-urges the Licensing Board to do so.

In his Memorandum, the Special Master sets forth the powers of a

presiding officer under 10 CFR b2.718 and the authority of a Special

Master under 10 CFR 62.722. Memorandum at 11. He concludes that a

Special Master has the power to hold information confidential if doing

so would increase the likelinood of a fair and impartial hearing. H.

He then states that a weighing of the advantages cnd disadvantages of-

maintaining confidentiality should determine whether discretion should

be exercised and to what, extent. M.at12.

Although the Staff concurs in the Special Master's analysis of this

authority, the Staff disagrees with the decision not to exercise discretion

to prevent disclosure by the Licensee. The Special Master has not considered

the prcblems which may arise as a result of disclosure of the individual's

identities and appears to have given unduc weight to unspecified " burdens"

alleged to be imposed on the intervenors by withholding the names from public

disclosure.

Counsel for two of the individuals involved in cheating have

vigorously argued in favor of maintaining their clients'

confidentiality. Both written and oral arguments were presented. -

" Memorandum with Respect to Public Disclosure of Identities of Involved

Individuals," dated September 28, 1981; Tr. 23200, 23201-202. The

individdals assert through their counsel that disclosure of their names
,

:

! would accomplish no useful purpose inasmuch as receipt of documents,

without identifying information,is all that is necessary to fully
:

|

:

- - - - - - -.,,--,ye,,-,,nca --,en . - , . - - , - - ~n--, w- - - - - ,- - - ----
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understand the issues in the reopened proceeding. Id at 3. In

addition, both of the indivituals (and, in fact, the third individual

involved in the July 1979 incident) no longer have any licensed

responsibilities at TMI and thus cannot affect the ability of the

Licensee to operate the facility. Disclosure of their names would not

aid in the parties' understanding of the facts with, respect to the

ir.cidents involved. Jd.at3-4.

Tne individuals also stated that disclosure of their names could

irreparably injure them. Id_. at 4. They indicated to the Special

Master the hardships which would be caused to them and to their

feiailies should their names be disclosed publicly. Tr. 23200, 23201-202.

Similarly, the Licensae, while not claiming a legal entitlement to

non-disclosure of the identitites of its present or past employees,

urged that the Board avoid unnecessary distress and embarrassment to the

individual operators as well as potential injury to individuals'

reputations. " Licensee's Response to Board Order Dated September '4,

1981 in the Matter of Confidentiality", dated September 25, 1981, at 3.

As an alternative to disclosure, the Licensee proposed a lettering scheme,
_

d

*
<

6

- _ _ _ _ . _ _ . _ _ _ - _ . _ _ _ _ _ _ _ _



J

- 21 -

.

later adopted by the Special Master, where names of individual THI-1 operators

would be replaced by letter designations. The use of such a system, according
,

to the Licensee, would allow the parties, the Special Master, and the Board to

I_d_. at 4.question witnesses without disclosing names. d

The Staff shares the concern for the individuals involved and their

families and believes steps should be taken to protect them from

personal embarrassment and an unwarranted invasion of their privacy.
I

The Staff can also understand the Licensee's desire to protect its

present employees from potential embarrassment which could result from

disclosure of their names. The seriousness of the consequences to the

individuals concerned weighs in favor of preventing disclosure of their

names.

In addition to the potential consequences to the individuals,

disclosure of their names could have adverse effects on the Staff's

ability to perform its responsibilities. Disclosing the names could

cause distrust of one another on the part of the employees

who remain at the TMI site. Such distrust could seriously

| jeopardize any future NRC investigative efforts and, ultimately, the

resulting friction could affect the safety of the plant. Disclosure of the

names could also cause concern on the part of other individuals not

|
connected witn TM1 who wish to convey information to the NRC regarding

| other facilities but who wish to remain anonymous. The interest on the
i

part of bth,er licensees who are not parties to this proceeding, but who

are concerned about the precedential character of the case, is, we believe,

very high. The Staff expects that the entire record will be scrutinizedi

:

!

e
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even more carefully as a result of the reopened hearing. Any action in

this proceeding which is perceived to be unnecessary or unfair to the

individuals involved ray well have consequences beyond the present case.

In particular disclosure of the names of individuals is likely to have a

detrimental effect on the open and candid cooperation of employees

of other licensees. This type of forthconing relationship is essential to

effective NRC regulation of the industry.

The disadvantages of maintaining confidentiality, as expressed by

the Special Master, are (1) the possibility of confusion and (2) a public

interest in holding open hearings. Although the Special Master states

that these considerations should be balanced with' the benefits of;

non-disclosure, no such balancing is evident in the Special Master's

analysis. Rather, he concludes that because there is a possibility that

confidentiality cannot be feasibly reconcileu with the litigants' rights

and the public interest in open hearings, "it is imprudent to exercise

discretion to prevent disclosure." Memorandum at 13. Further, the Special

Master takes at face value the intervenors' claims that withholding the

names "would be confusing" and that disclosure of those names "is necessary."

Id. In fact, the intervenors have never substantiated their claims of

confusion or necessity for disclosure.

The Staff recognizes the importance of, and need for, conducting

public hearings. In the Staff's view, however, public hearings can be

held without disclosing the names of the individuals. Alternatively,
:

should an in, camera session be deemed necessary, such a session could be

quite limited in time and scope.
:

: .
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The policy of nolding public hearings could be maintained by
A / uringdcontinuing to use the lettering system or some other method

the hearing. The lettering scheme devised by the Licensee which, as the

Special Master stated, has been used successfully thus far (Memorandum

at 3) appears to be no more " confusing" than the use of individuals'

names.

Further, even if an irl camera session were found to be necessary to

protect confidentiality, such a session would be brief. The majority of

the issues in the reopened proceeding involve the adequacy of the

Staff's and the Licensee's response to the cheating incidents and the

plans for avoiding such incidents in the future. Litigation of these

issues would not involve the need for extensive testimony by the

operators whose names have not yet been released. An irl camera session

would be necessary, if at all, only in the narrow context of gaining any

information these individuals may have concerning the cheating incidents.

It has been deuonstrated that there are substantive, as well as

compassionate, reasons for preventing disclosure of the names of the

i individuals. Further, the policy of conducting open hearings can be

On thepreserved by retaining the lettering system currently in use.

other hand, there are only allegations and speculation that disclosure

is necessary or that non-disclosure would cause confusion. Thus, the
1

|

|
For'expmple, the individuals who have admitted cheating and who the18/ parties wish to question could be deposed by the parties concerned
in the privacy of the individual's homes or attorneys' offices.|

The parties would have the opportunity to examine these witnesses
and the depositions could be introduced as evidence at the hearing
with names re'placed by letter designations.

.

e

,
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balance between the need for confidentiality and the litigants' rights

can and should be struck in favor of non-disclosure. The Special

liaster's balancing to the contrary is based on unsupported speculation

The Board should exercise its discretion and permitand is erroneous.

the Licensee to continue to withhold the names of the individuals concerned.
Without such action, the Staff's right to withhold these names is rendered

inconsequential.

V. CONCLUSION

For the reasons stated above, the Special Master's ruling on

confidentialit.y is erroneous and should be reversed. The Staff rey properly,

withhold the names of the individuals involved in c' heating at TMI as a
Because thematter of right under 10 CFR 52.790(a)(6) and 92.790(a)(7)(iii).

names of these individuals are not necessary to a proper decision in this

proceeding, the Board should not order disclosure by the Staff under 10
8

CFR s2.744 even though the information may be available from the Licensee.

The Board should also exercise its discretion and permit the Licensee

to continue to protect the anonymity of its employees and former employees

by preventing disclosure.
Respectfully submitted,

h & '

Lucinda low Swartz
Counsel for NRC Staff

Dated at Bethesda, Maryland
this 3rd day of November 1981.
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