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E ' e,s.% jQwerNRC STAFF'S COMMENTS ON THE " ASPECT" cMW3 ~.REQUIP @ENTS OF 10 C.F.R. 6 2.714

|
INTRODUCTION ~T1*

By its " Memorandum and Order Setting Schedule for Submissfon of

Contentions and other Preliminary Information" (October 14, 1981

hereafter, " Order"), the Atomic Safety and Licensing Board invited the

NRC Staff, the Applicant, and any petitioners f0r intervention wishing to

comment, to file comments with the Board on its preliminary view of

| " general lack of materiality of the ' aspect' requirement" of 10 C.F.R.

52.714(a)(2).O For the reasons developed below, the Staff does not

|
agree with the Board's preliminary view.

DISCUSSION
,

The Staff has previously discussed the pleading requirements of the

;

'

1/ Order, at 14.
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Commission's regulation on intervention,10 C.F.R. 9 2.714.E The

Licensing Board presently has pending before it petitions for interven-

tion filed under 9 2.714(a)(1), which must satisfy the requirements of

9 2.714(a)(2). Consistent with the structure of 9 2.714, the Board has.

established an additional two-stage process for determination of the

adequacy of the intervention papers filed and to be filed:

(1) supplementary information on " interest" is to be filed by certab.

E o enable the Board to rule shortlypetitioners by October 26, 1981 t

thereafter on the standing of petitioner M and (2) contentions are to be

filed by November 17,1981.E Having established this two-stage process

the Board invited comments on its preliminary view that

there is no purpose served and therefore no
requirement to consider " aspects" (in addition to
interests and how they maj be affected) in advance
of and separate from contentions when dealigg with
a timely petition to intervene as of right.$

Section 2.714(a)(2) requires a petitioner to set forth its

" interest" in the proceeding and "how that interest may be affected by

the results of the proceeding". By demonstrating its interest in the

proceeding ',nd "how that interest may be affected by the results of the

y "NRC Staff Resp.,..se to Petitions to Intervene and Request for
Hearing..." (October 8,1981) at 2-5.

y Order, at 5.

y Id. , at 2.

_5) Id.

6f Id., at 13-14.

. - . . . ,-. . _ - - -- - _ _ .



.

-3-
,

proceeding", a petitioner would establish its " standing" to intervene.

The Comnission has adopted judicial concepts of standing, which require

that the petitioner show that the action under consideration by the

Commission could cause it injury-in-fact and that the alleged injury is

within the zone of interests protected by the statutes governing the

proceeding.E

The requirement to plead "the specific aspect or aspects of the

subject matter of the proceeding as to which petitioner wisi.es to

intervene" is also set forth in 10 C.F.R. 5 2.714(a)(2). The

identification of aspects relates to the subject matter of the

proceeding, rather than to the petitioner's interest in the resuli.s of

the proceeding. It can be determined apart from ti'e petitioner's

standing and it is only this element which is the focus of the Board's

preliminary view. The regulation requires both matters to be addressed

in an intervention petition.

Prior to 1978 amendments to Q 2.714, a petitioner was required to

include a statement of its contentions with its initial petition.8_/ The

1978 amendments removed this provision because the Commission c)nsidered

it an unreasonable burden to require petitioners to file contentions

within thirty days of the notice of hearing (or of cpportunity for
.

7/ See cases discussed in the Staff's October 8,1981 Response, at 2-5.

8] See 43 Fed. Reg. 17798, 17799 (April 26, 1978).
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hearing).E In its place, the Commission pennitted petitioners to file

supplements to their petitions which included lists of their contentions

up until fifteen days prior to the special prehearing conference held

pursuant to 9 2.751a.10/ As part of these amendments, the Commission

also provided that petitions could be amended without leave of the Board

up until fif teen days prior to the special prehearing conference.E

The Licensing Board cites the Commission's amennnents to Section

2.714 as providing a basis for the conclusion that no purpose is served

by requiring that petitioners identify in their intervention petitions

the aspects of the proceeding which they intend to pursue if permitted to

intervene. The Commission did not, however, delete or otherwise alter

the aspect requireme.it when it amended 5 2.714 in 1978. If anything, the

requirement took on greater significance as a result of the amendments,

since aspects were now pleaded in advance of contentions. Under previous

practice, a licensing board would have had before it in one document both

an identification of aspects and a list of contentions. Since the

licensing boards had to determine that at least one contention was

adequately pleaded, the aspects had no independent role in delineating

|

y Id. ,

10/ 10 C.F.R. 6 2.714(b).0

I 11/ 10 C.F.R. 5 2.714(a)(3).1

|

i
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theisssuestobelitigated.N

The Staff believes that the aspect requirement now serves at least

two important functions. First, it :)ives the Staff and Applicant an

early indication of the matters which they may have to address in

testimony at the hearing. Second, it enables a board to detennine

whether the aspects which a petitioner wishes to pursue may not be

considered in the proceeding due to such factors as their being

outside the jurisdiction of the board. E There is no reason why

resolution of such jurisdictional questions should await the pleading of

contentions, since refinement of the aspects into contentions could not

remove the jurisdictional obstacle.

For purposes of determining whether the aspect requirement has been

met, Staff believes that a board need only detennine whether a petitioner

has adequately identified an aspect of the subject matter of the

,1_2/ Northern States Power Company (Prairie Island Nucle . - Generating2
Plant, Units 1 and 2), ALAB-107, 6 AEC 188, 194 (19/3).

13f See, e.g., Babcock & Wilcox ( Application for Consideration of
Facility Export License), CLI-77-18, 5 NRC 1332,1348 (1977). Board
review of the aspects at the stage they are pleaded might also
assist it in determining whether they are within the zone of
interests protected by the statutes governing the proceeding. See
e.g., Portland Goneral Electric Co. (Pebble Springs Nuclear Plant,
Units 1 and 2), CLI-76-26, 4 NRC 610, 613-14 (1976); L ng Island
Lighting Co. (Jamesport Nuclear Power Station, Units i and 2),
ALAB-292, 2 NRC 631, 637-643.

_
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proceeding which it wishes to raise. b Deternination of precisely what

issues it may or may not litigate must await the later ruling on

contentions.

The Board's preliminary view is also 1.)fluenced by the paucity of

Comission decisions defining aspects and by the lack of a precise

definition in the decisions which have been rendered.E Admittedly,

aspect is not a concept which has been well defined by precedent. But

that does not warrant the Board's apparent intent to read it cut of the

regulation. As noted above, had the Ccmmission intended tc confine the

petition to intervene to matters of standing, it could have done so by

deleting the aspect requirement. But it did not do so.

The Staff interprets " aspect" to mean an area of interest which the

petitioner has within the subject matter of the proceeding and as to

which it intends to raise contentions. The Staff has taken the position

in this proceeding that such phrases as " emergency planning" and

B Consumers Power Company (Midland Plant, Units 1 and 2), LBP-78-27,
j 8 NRC 275, 278 (1978).

1_5/ The Midland Board simply stated its belief that an aspect is
"probably broader than a ' contention' but narrower than a general,

| reference to our operating statutes". LBP-78-27, supra, n. 14,
| 8 NRC 277-78. The TMI-1 (Restart) Board interpreted aspect "to mean
i s' > ply that the petitioner must indicate its general position on the
! suoject matter as to which it seeks to intervene." Metropolitan

Edison Company, et al. (Three Mile Island Nuclear Station, Unit No.|

1), " Memorandum and Order Ruling on Petitions..." (Unpublished,
September 21,1979).;

!

|
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" population density" constitute adequate identification of aspects of the

subjectmatteroftheproceedingwhichpetitionersintendtoprobe.E

Although not r.early as detailed as contentions, such phrases serve the

purposes (discussed above) of the aspect requirement. E

CONCLUSION

For the reasons discussed above, the Staff cannot agree with the

Board's preliminary view that no purpose is served by the aspect

requirement and that the Board is, therefora, under no requirement to

consider aspects in advance of and separate from its consideration of

contentions. We believe that all of the affected parties would find it

most helpful to have the Board rule (as it has indicated it hopes to do)'

on the standing of petitioners shortly after receiving the amended

petitions requested in its Order.E Those mlings should, however,

16/ "NRC Staff Response to Petitions to Intervene ar.d Request for
Hearing...." (October 8,1981),at6,10. Where petitioners have
attached proposed contentions to their petitions and have not
otherwise identified aspects, the Staff has reviewed those
contentions for the limited purpose of determining whether they
contain adequate articulation of aspects. Id., at 8-9, 22.

JJJ Consistent with these purposes, the contentions to be filed by each
petitioner must fall within the aspects identified by it.

18/ The Staff may wish to file answers to the amended petitions filed by
October 26, 1981, pursuant to Board's Order. In order to enable the
Board to rule as promptly as possible on standing, we will file
answers as soon af ter receipt of the amended petitions as we are
able.

- . . . _ _ _ _ _ - _ -- ___
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:

address all of the elements required under i 2.714(a)(2) to be pleaded in
,

.

petitions to intervene, including rulings on the adequacy of the.
,

identification of aspects.

Respectfully sp' .tted,

N. Jun, -

,

Stephe H. Lewisi
'; Counsel for NRC Staff

Dated at Bethesda, Maryland
| this 26th day of October,1981

'
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October 26, 1981

UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of

PHILADELPHIA ELECTRIC C0t1PANY ) Docket Nos. 50-352
) 50-353

(Limerick Generating Station, )
Units 1 and 2) )

NOTICE OF APPEARANCE

Notice is hereby given that the undersigned attorney herewith

enters an appearance in the above-captioned matter. In accordance with

10 C.F.R. 2.713(a), the following information is provided:

Name: Ann P. Hodgdon'

Address: U.S. Nuclear Regulatory Cc mission
Office of the Executive Legal Director
Washington, D.C. 20555

Telephone Number: (301) 492-7148 ,

Admissions: District of Colunbia Court of Appeals
1

Name of Party: NRC Staff

/) []) M' edaAnur- % <

- Ann P. Hodgdon 'QCounsel for NRC Staff

Dated at Bethesda, Maryland
this 26th day of October,1981

- . - . _ - - -- , _ , _ _ _ - - . - . . . - _ . , - . - . . , . . - - , . - , , - , . ,



.

*
.

UNITED STATES OF AMERICA
,

NUCLEAR REGULATORY COMMISSION

BEFORE THE ATOMIC SAFETY AND LICENSING BOARD

In the Matter of )
'

)
PHILADELPHIA ELECTRIC COMPANY Docket Nos. 50-352

50-353-

(Limerick Generating Station,
-

Units 1 and 2) )

CERTIFICATE OF SERVICE _

I hereby certify that copies of "NRC STAFF'S COMMENTS ON THE " ASPECT" REQUIREMENTS
OF 10 C.F.R. 9 2.714" and '.' NOTICE OF APPEARANCE" in the above-captioned proceeding
have been served on the following by deposit in the United States mail, first class,
or, as indicated by an asterisk through deposit in the Nuclear Regulatory Comission's
internal mufl system, this 26th day of October,1931:

Lawrence Brenner, Esq., Chairman * Hr. Edward G. Bauer, Jr.
Administrative Judge Vice President & General Cour.sel
U.S. Nuclear Regulatory Commission Philadelphia Electric Company
Washington, DC 20555 2301 Market Street

Philadelphia, PA 19101- '
Dr. Richard F. Cole *
Administrative Judge Troy B. Conner, Jr., Esq.
U.S. Nuclear Regulatory Commission Mark J. Wetterhahn, Esq.
Washington, DC 20555 Conner and Wetterhahn

1747 Pennsylvania Avenue, N.W.
. ashington, DC 20006WDr. Peter A. Morris *

Administrative Judge
U.S. Nuclear Regulatory Commission Mr. Charles Bruce Taylor
Washington, DC 20555 24 West Tenth Avenue

Collegeville, PA 19426,

Mr. Frank R. Romano
Air and Water Pollution Patrol Mr. Marvin : Lewis
61 Forest Avenue 6504 Bradford Terrace
Ambler, PA 19002 Philadelphia, PA 19149

Atomic Safety and Licensing Atomic Safety and Licensing
Board Panel * - Appeal Tanel (5)*,

'

- U.S. Nuclear Regulatory Commission U.S. Nuclear Regulatory Commission
Washington, DC 20555 Washington, DC 20555

Docketing and Service Section* Clarence Wells
Office of the Secretary 376 S. Sugan Road
U.S. Nuclear Regulatory Commission New Hope, PA 18938
Washington, DC 20555

Samuel ~and Clarissa B. Cooper ,

"
P.O. Box 16
Colora , MD 2}9'17

.. - ,_
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' Environmental Coalition on Nuclear Walter W. Cohen
Power Consumer Advocate

Dr. Judith H. Johnsrud, Co-Director Office of Attorney General
433 Orlando Avenue 1425 Strawberry Square
State College, PA 16801 Harrisburg, PA 17120

Robert W. Adler
Assistant Counsel
Commonwealth of Pennsylvania, DER"

Thomas Gerusky, Director 505 Executive House,
Bureau of Radiation Protection P.O. Box 2357
Dept. of Environmental Resources Harrisburg, PA 17120
5th Floor, Fulton Bank Building
Third and Locust Streets Randall Brubaker
Harrisburg, PA 17120 Assistant Counsel

Commonwealth of Pennsylvania, DER
Director Room 1200, 1315 Walnut St.
Pennsylvania Emergency Management Philadelphia, PA 19107
Agency

Basement, Transportation & Safety Joseph H. White III
Building 11 South 1:erion Avenue

Harrisburg, PA 17120 Bryn Mawr, PA 19010

John Shniper Steven P. Hershey, Esq.
Meeting House Law Bldg. & Gallery Consumers' Education and
Mennonite Church Rd., and Protective Association
Schuylkill Rd. (Rte. 724) Sylvania House

Spring City, PA 19475 Juniper and Locust Streets
Philadelphia, PA 19107

Robert L. Anthony
Friends of the Earth of the Alaa J. Nogee
Delaware Valley The Keystone Alliance

103 Vernon Lane, Box 186 3700 Chestnut Street
.

Moylan, PA 19065 Philadelphia, PA 19104

Judith A. Dorsey, Esq. Robert J. Sugarman
Limerick Ecology Action De!-Aware Unlimited, Inc.
1315 Walnut Street, Suite 1632 Berle, Butzel, Kass & Case
Philadelphia, PA 19107 2115 Bainbridge Street

Philadelphia, PA 19146
Donald i Bronstein, Esq.
The National Lawyers Guild William A~ lochstet.

Third Floor 119 E. Aaron Drive
1425 Walnut Street State College, PA 16801
Philadelphia, PA 19102

Steven Levin
11 Beard Circle
Phoenixville, PA 19460

.
.- ,,

StepWbn H. Lewis
Counsel for NRC Staff

' "' '

_ . . _ _ _ _ . _ _ _


