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UNITED STATES OF AMERICA
NUCLEAR REGULATORY COMMISSION

OFFICE OF NUCLEAR REACTOR REGULATION
Harold R. Denton, Director

In the Matter of )

WABASH VALLEY POWER ASSOCIATION and Docket Nos. 50-546
PUBLIC SERVICE CO. OF INDIANA 50-547
(Marble Hill Nuclear Generating (10 C.F.R. 2.206)

Station, Units 1 & 2)

DIRECTOR'S DECISION UNDER 10 C.F.R. 2.206

On September 8,1981, Thomas M. Datillo, counsel for Save the

Valley, submitted a petition to the Commissioners and the Director of

NRR which requested institution of a proceeding with respect to the

construction pemits for the Marble Hill Nuclear Generating Station.

Save the Valley alleges that the Rural Electrification Administration's

recent extension of financing assistance to the Wabash Valley Power

Association (WVPA) constituted an illegal amendment of the Marble Hill

construction pemits. Save the Valley's petition has been referred to

the Director of NRR for consideration under 10 C.F.R. 2.206.

The WVPA, an association of 24 rural electric cooperatives, has a

17% ownership interest in the Marble Hill project. Both the WVPA and
~

the lead applicant, Public Service Company of Indiana, were found

financially qualified under 10 C.F.R. 50.33(f) before the construction
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permits for the Marble Hill project were issued y The WVPA's

financing of its ownership interest is based on long-term debt

guaranteed by the Rural Electrification Administration (REA). 2f On

June 8,1981, the REA published a notice in the Federal Register (46

Fed. Reg. 31451) that it had prepared a " Finding of No Significant

Impact" in connection with proposed financing assistance to WVPA to

continuo its participation in the Marble Hill project and to purchase a

certain transmission line. The notice states that the finding was made

in accordance with the REA's procedures.

In its petition, Save the Valley complains that the WVPA failed to

notify "the parties of record" in the proceedings on the Marble Hill

permits that the WVPA had requested additional loan guarantees. Save the

Valley contends that the WVPA's request, coupled with its approval by the

REA, constitutes an unlawful amendment of the construction penaits. This

" amendment", Save the Valley argues, was made without notice and

opportunity to be heard in contravention of Sholly v. NRC, No. 80-1656

'(D.C. Cir. Nov. 19, 1980). On this basis, Save the Valley would have the

Commission institute a proceeding to inquire into t~ e WVPA's actions and,n

presumably, to take some sort of enforcement action against the WVPA.i

,

i

i

1/ Public Service Co. of Indiana et al. (Marble Hill Nuclear Generating
~

Station, Units 1 & 2), LBP-77-67, 6 NRC 1101,1115-16 (1977),
LBP-78-12, 7 NRC 573, 576-77 (1978), aff'd, ALAB-493, 8 NRC 253
(1978)..

; y See LBP-77-67, supra, 6 NRC at 1115.

i
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Save the Valley's petition' is wholly without merit. The petitioner's

arguments reflect a misunderstanding of the jurisdictional responsibili-

ties of the Nuclear Regulatory Commission and the regulatory require-

ments governing' the Norble Hill permits. In the first instance, this

"'' Commission ~does not sit as a body to review decisions of the REA on
^

matters'w1' thin the REA's brisdiction. If Save the Valley believes that

the RfA acted improper 1f in extending financing assistance to the WVPA
. ,

and in fin' ding that such action would have no significant impact, thens

Save the Valley should pursue whatever remedies are available before the

REA or in the federal courts. While the decisions of sister agencies may
,

be ralevant to the administration o.1 the Nuclear Regulatory Commission's

regulatory program, I will not ' institute proceedings to determine whether

other agencies have carried ouItheir own unique responsibilities. 3]
~

Neither the WVPA's nor the REA's actions constitute an " amendment"

of the' Marble Hill construction permits. No condition of the permits or
'

of the Commission's regulations require the WVPA to seek the NRC's*

permission ~ befbre the WVPA obtains additional financing assistance to

-3/ Cf. Public Service Co. of New Hampshire (Seabrook Station, Units 1 &
YT~ CLI-78-1, 7 NRC 1, 23-24 (1978) (NRC bound to accept EPA's pre-
scription of cooling system); Florida Power & Light Co. (St. Lucie
Plant, Unit 2), DD-81-15, 13 NRC , (Docket No. 50-389, August 7,
1981) (Director will defer to FERC's interpretation of its regulations
and governing statute). It is worth noting that section 271 of the
Atomic Energy A;:t, 42 U.S.C. 2018, provides "Nothing in this Act shall
be construed to affect the authority of any Federal, State, or local
agency with respect to the generation, sale, or transmission of elec-
tric power produced through the use of nuclear facilities licensed by
the Commission."

|
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support 'ts existing share of the Marble Hill _ project. 4/ Except in

- instances involving a transfer of ownership of an existing interest in a

license or the exercise of certain creditors' rights, the Commission's-

authcrization need not be obtained in connection with financing

arrangements a licensee may make with private or governmental financing

institutions. 5/ Under the Commission's current regime, an applicant for

a construction permit or operating license must demonstrate in accordance

with 10 C.F.R. 50.33(f) and Part 50, Appendix C, that it has "a

reasonable financing plan in the light of relevant circumstances". 6/ As

noted earlier .in this decision, the Licensing Board -found both Public

Service Company of Indiana and the WVPA financially qualified before the-

Marble Hill construction permits were issued. 7/

.

4/ Save the Valley indicates that the WVPA sought additional loan guaran-
tees "to maintain its 17% un,iivided ownership in the plant". Petition
at 2. Of course,17% is the WVPA's existing share in the project. See
LBP-77-67, supra, 6 NRC at 1115. Thus, the petition does not allege
that there has been a transfer of ownership which would require the
Commission's approval. See Atomic Energy Act 9 184, 42 U.S.C. 2234;
10 C.F.R. 50.80.

-5/ See Atomic Energy Act 5 184, 42 U.S.C. 2234; 10 C.F.R. 50.80 and
3DT81.

~6/ Public Service Co. of New'Hampshi e,1su ra, 7 NRC at 18, aff'd sub
nom. New England Coalition on Nuclear Pollution v. NRC, 582 F.2d 87
.(1st Cir.1978). It should be noted that the Commission is consider-
ing changes to its financial qualifications requirements. 46 Fed.
Reg. 41786 (Aug.18,1981).

7/ See note 1 supra.-

4
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Although the Commission may require a licensee to demonstrate that it

remains financially qualified after a license hcs been issued, the

issuance of a license amendment is not required each time an electric

utility licensee seeks a new loan, issues new securities, or requests a

rate increase. The financing of any undertaking is obviously a dynamic

process. The licensee is generally free to adjust its financial plan to

new economic conditions, a point that was discussed in an earlier

decision under 10 C.F.R. 2.206:

Even after consideration of the fundamental under-
lying assumptions to a financial plan--a viable
capital market, and for regulated utilities, the
continuation of a rational regulatory ervironment--
one can only view a financial plan to be one possible
way by which a company's projected capital require-
ments, including those resulting from the
construction of a facility, might reasonably be
obtained. The inherent dynamics of both a company's
individual finances and the state of the economy as
a whole (and particularly its effect upon the elec-
tric utility industry) lead one to reasonably expect
that a company's financial plans will change over
time to accommodate required adjustments. These
changes include revisions to the sources of funds,
type of security issues (both publicly issued and
privately placed), and the timing and amounts of its
financing. This is where " relevant circumstances"
(as discussed by the Commission in Seabrook) come
into play, in that they allow the company to depart
from the proposed financial plan when reasonable, to
confonn to changing conditions. 8/

This description fits the case at hand. Fran the facts alleged by Save

the Valley, it appears that the WVPA is taking steps to assure the financial

_

8/ Public-Service Co. of New Hampshire (Seabrook . Station, Units 1 & 2),
DD-79-20,10 NRC 703, 706 (1979).

, . --
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viability of its participation in the Marble Hill project. Such adjust-

ments may be er.pected as a licensee assesses new ecor.omic conditions. Save

-the Valley-does not allege that the WVPA is transfering a portion of its

17% interest in.the Marble Hill project. The WVPA's request for additional

REA guarantee , and the REA's actions did not require the Commission's

approval and did not otherwise constitute an unlawful amendment to the

construction permits. 9/

The Marble Hill construction permits-contain a pt ovision requiring

the permittees to make a report under certain circumstances:

G. The applicants are financially qualified to
design and construct the proposed facility. How-
ever, the applicants are required to inform the
Commission if the U.S. Rural Electrification
Administration ever attempts to take any action,
under color of authority of the loan contract,
which the applicants deem to be at variance with
Public Service Company of Indiana's technical
judgment or any Commission regulations or
requirements.

The Licensing Beard included this condition in the construction permits ;

"out of an abundance of caution" at the suggestion of the staff. _10/ The

condition was intended as a stop-gap measure in the unlikely event that

.the REA ever took any action which interfered with the Public Service

|-

| 9/ Save the Valley's citation to the Sholly decis' ion is inapposite.
~

Even if Sholly is upheld by the Supreme Court, Sholly only requires-
- an opportunity to be heard where there'has been an amendment to a .
license. As discussed ~in the text of this decision, no " amendment"
to the Marble Hill permits- has occurred. If Save the Valley.is com-
. plaining the REA improperly found that its actions had no significant
environmental impact, then Save the Valley's complaint lies againsti

=the REA, not the NRC.

c 10/ -LBP-78-12, supra, 7 NRC at 577.

-
-
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Company of Indiana's safety responsibility and technical judgment.11]

The REA's extension of further financing assistance to the WVPA does not

raise in itself any inference that the REA has interfered with the health

and safety responsibilities of either permittee. As discussed in the

previous paragraph, the WVPA's request and the REA's approval are not

actions requiring a license amendment and are not in themselves contrary

to Commission requirements. Save the Valley makes no allegation that the

REA has attempted to interfere by its actions with the Public Service

Company of Indiana's technical judgment. If the REA were to attempt such

interference, I would fully expect that the permittees, particularly

Public Service Company of Indiana as the pemittee primarily responsible

to the Commission, would have reported the REA's actions to the Co.uission.

Because Save the Valley has not alleged any such interference by *,he REA

and because I am not aware of any information which would reasonably

indicate such interference, I do not find that further inquiry into the

REA's extension of financial assistance to the WVPA is warranted. _1_2/2

-11/ As the staff noted in proposing the condition, it would be " sheer
speculation" to suggest that the REA would take such actions.
Letter from L. Brenner, Counsel for NRC Staff, to Licensing Board
(March 1, 1978). The Board had found that the proposed arrangements
between the WVPA and Public Service Company of Indiana were "struc-
tured in a manner that gives PSI transcedent authority and responsi-
bility with respect to the health and safety of the public." See
LBP-77-67, supra, 6 NRC at 1117.

-12/ See Northern Indiana Public Service Co. (Bailly Generating Station,
Nuclear-1), CLI-78-7, 7 NRC 429, 432-34 (1978), aff'd sub nom Porter
County Chap. of the Izaak Walton League, Inc. v. NRC, 606 F.2d 1363
(D.C. Cir.1979).
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Save the Valley is under the raisimpression that the Commission's

rules required the WVPA to give Save the Valley, as a party to the NRC's

construction permit proceeding, notice of the request filed with the REA.

The Appeal Board has required parties to " inform the presiding board and

other parties of new information which is relevant and material. to the

matters being adjudicated" in a proceeding. M/ This requirement applies

only to pending proceedings in which no final action has been taken. The

requirement is intended to assure i.5at information relevant to matters

under adjudication can be factored into the Board's decisicnmaking. As

Save the Valley and its counsel should be aware, there is g pending

proceeding with respect to the financial qualifications of the liarble

Hill permittees. M/. An operot:ng license proceeding has not be3n

instituted for the Marble Hill station. Consequently, the WVPA had no

duty to inform Save the Valley of the WVPA's request to the REA.

Save the Valley's petition does not indicate, much less allege, that

the WVPA is finarcially unqualified to participate in the fiarble Hill proj-

ect. To the contrary, Save the Valley indicates that the WVPA has been

i

-13/ Duke Power Co. (ficGuire Nuclear Station, Units 1 & 2), ALAB-143, 6
AEC 623, 625 (1973).

-14/ See Public Service Co. of Indiana (Marble Hill Nuclear Generating
Station, Units 1 & 2), ALAB-530, 9 NRC 261 (1979) in which the
Appeal Board dismissad for lack of jurisdiction Save the Valley's
motion to reopen the safety hearings after the Appeal Board's final
decision affirming the issuance of the ' construction permits. At
that time only the radon issue remained open in the Marble Hill
construction permit proceeding.

M
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able to obtain financing for its participation in the project. This case

does not represent, therefore, an instance like Seabrook in which it

would be appropriate, in response to a petition under 10 C.F.R. 2.206,

to engage in a further inquiry into the permittees' current financial

quali fications.15/ The petitioner has not raised facts that would

reasonably suggest further inquiry is warranted. _1_6/6

For the foregoing reasons, Save the Valley's petition is denied. A

copy of this decision will be filed with the Secretary for the Commission's

review in accordance with 10 C.F.R. 2.206(c). As provided in 10 C.F.R.

2.206(c), this decision will become the final action in this matter 25 days

after issuance unless the Commission institutes review of the decision

on its own motion within that timb,

4W
Harold R. Denton, Director
Office of Nuclear _ Reactor Regulation

Bethesda, Maryland
Dated agday of October,1981.this}g

i

;

f

Y g

(#15/ See DD-79-20,10 NRC 703 (1979}g
'

I - p ,16f See NotMern Indiana P,ub ervice Co., supra, 7 NRC at 432-34.

DL:LBY DLhE L DL NRR:DIR
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BEFORE THE NUCLEAR REGULATORY COMMISSION
,

WASHINGTON, D.C.

.

TO THE NRC COMMISSIONERS: ITUNZIO J. PALLADINO, CHAIRMAN
JOSEPH M. HENDRIE
PETER A. BRADFORD-

VICTOR GILINSKY
JOHN F. AHERNE

AND

TO THE DIRECTOR OF NUCLEAR REACTOR REGULATION

RE: WVPA BORROWERS ENVIRONMENTAL
'REPORT AND REA FINDING OF NO

SIGNIFICANT IMPACT DATED JUNE.8,.1983

.

PETITION TO MODIFY, SUSPEND OR REVOKE

CONSTRUCTION PERMIT DATED APRIL 4, 1978

~

On June 8, 1981, the Rural Electrification Administration (REA)

acted to allow Wabash Valley Power Association (WVFA) to continue its

17% undivided ownership interest in the proposed Marble Hill

Generating Station and/or to purchase the propos'ed Marole Hill

generating station transmission line to Columbus, Indiana from the

plant. 'In doing so, the REA found that such: action did not

constitute a major federal action significantly affecting the qual'ity

of the human environment, specifically finding that no new or
_

,

supplemental EIS was necessary to be prepared.

,
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WVPA is a co-applicant for the construction permit at Marble

Hill. WVPA participated in the proceedings from January ' 8, 1975,

or before'said date, before the NRC under Docket Nos. STN 046 and

STN 50-547. WVPA continues to remain a participant in these

proceedings. On October 22,,1976, the NRC found that WVPA was to i

own 17% of the Marble Hill project. In May, 1977, WVPA applied to

the REA for a 360 million dollar loan guarantee to finance its 17%

. ownership in said proposed plant. On January 9, 1978, the federal

register contained the final EIS on WVPA participation in'said project.

On April 4, 1978, the NRC granted a full construction permit for the

project. On April 14, 1978, the REA made its loan guarantee for

$360,684,000.00 for the purchase by WVPA of 17% of said plant.

That as part and parcel of said construction permit for Marble

Hill, the financial qualifications of WVPA" to construct Marble Hill

were determined to be adequate, particularly that WVPA had available

federal loan guarantees to acquire $360,000,000.00.

Now, WVPA a participant before the NRC Proceedings on Harble

Hill under Docket Nos. STN 50-546 and STN 50-547, fails.to notify by

- proper notice the parties of record in said proceedings that they

have requested an additional loan guarantae of $475.1 million as a

deficiency loan to maintain its 17% undivided ownership in said plant.

2.

.
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STV' contends that the. construction permit awarded to co-applicant

WVPA has been substantially amended,.and for that' reason STV

respectfully requests a modification, suspension:and/or revocation of
.

said permit and license,.and or an opportunity to be heard to protect

*
said improper actions, and for all other and proper relief in the

premises.

SAVE THE VALLEY

I

BY: Du cb _ M b
THOMAS M. DATTILO, ATTORNEY FOR STV-

'

M E M O R A N D U-M

Pursuant to NRC v. Sholly, No. 80-1640; Metropolitan Edison

Co. v. People Against Nuclear Energy, No. '80-1656; the U. S. Court

of Appeals for the District of Columbia Circuit Court ruled November

19, 1980, that a refusal-to provide a hearing to interested parties
4 .

(within an NRC_ proceeding,in that. case, Three Mile Island), on a

license amendment violated Section 189(a) of the Atomic : Energy EAct

of 1954. In that case, the NRC had found the release of vented gas
.

at TMI into the atmosphere "would not constitute a significant -

environmental impact".

1: The Court of Appeals struck down the NRC action in Sholly; the
.

REA herein has stated their action did not constitute a major federal
,

action significantly affecting the quality of the human environment.

i

3..
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The-REA'in.: making this determination has attempted.to address the- !
. . . .

I
. probable costs of said" continuance of. federal. guarantees, which area- !

i

of cost- and need sfor power are significant1y' within the realm and - i

|

sphere of the NRC-' proceeding docketed under 50-546 and 50-547. ;

- !
!WVPA is a co-applicant,with a present authority to. continuing

construction of the proposed Marble Hill facility.. lfVPA by reque' sting

REA to change its presently understood Ll7% financing on .the basis of

. $1.9 Billion to $3.4' Billion has in effect amNnded its license to~ ~

continue the construction and presumed operation' of Marble Hill

,
without-giving notice through this NRC'50-546 and 50-547 proceeding

|.
to all interested paroles. The REA has acted.as WVPA's surrogate

in granting same; the NRC has sEc-idly-by and' allowed this to occur.

A rescission of any~ action of the REA amending any WVPA' federal-

I loan guarantee to 17% of $3.4 ' Billion has 'significantly supplanted

the consideration of the NRC .in determining the financial. qualificationt

of the co-applicant, WVPA, and, in essence, the financial qualifications

of the co-applicant, PSI.
:

'
.

; ,

RESPECTFULLY SUBMITTED,

SAVE THE VALLEY

BY: // /t{>
' THOMAS M. DATTILO,'ATTORHEY FOR

.

SAVE THE VALLEY

Footnote: As an addendum,.it must be noted that PSI-has filed:

before the Federal Energy Regulatory Commission a request for approval

.to' increase its wholesale power rates by $29 Million; WVPA1would.be

4.

.
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, significantly affected by this increase, potentially allowing an

average increase of approximately 29%.

The REA has determined to continue .the federal loan guarantee

for WVPA's 17% involvement of $3.4 Billion alleged cost of Marble

Hill. The REA has, in the least, acted prematurely in making its

June 8, 1981 determination in favor of WVPA;-the REA has acted

arbitrarily and without authority in omitting proceedings before

the NRC and the interested parties in Docket Nos. STN_50-546 and

STN 50-547. '

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Petition has been

mailed to the following persons by regular.U.S. mail, except where

noted, postage prepaid, this 8th day of September,'1981:

V' I:unzio J . Palladino, Chairman, NRC, Washington, D. C. 20555

Peter A. Bradford, NRC, Washington, D. C. 20555, CERTIFIED EIAIL

Joseph M. Hendrie,.NRC, Washington, D. C. 20555

Victor Gilinsky, NRC, Washington, D. C. 20555

John F. Aherne, NRC, Washington, D. C. 20555

James Keppler, NRC,= Roosevelt Rd., Glen Ellyn, Illinois

J ames Pope , Public-Service Indiana, 1000 E. Main F 'lainfield, IN.
46168

Harold Denton, Director, Nuclear Reactor Regulation, NRC, Washington,D.C.
# 20555

NRC Docketing Section, Washingtor, D. C. 20555

//QAh(
THOMAS M. DATTILO '
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