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MOTION TO COMPEL DISCOVERY AS
ACAINST GOVERHNOR BROWN
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On August 7, 1981, Applicant Pacific Gas and Llec
Company served interrogatories on Governor Brown and Joint
Intervenors pursuant to 10 C.F.R. §2.740b(a). On August 26,
1981, Governor Brown and Joint Intervenors filed their
responses., This motion is being made pursuant to 10 CiFeRe
€2.740(f) to compel answers to those i1nterrogatories.

This motion is specifically directed at

(1) Joint Intervenors tailure to answer interroga-
tories 10 and 11 and their failure to answer any interrogatories
under oath or attirvmeation; and

(2) Joint Intervenors and Governcr Brown's fallure to
fully answer interrogatory 12 or to supplement their answers to

interrogatory 13.

A. J.int Intervenors' Failure to Answer Interrogatories _Under

Oath “and Failure to_ Aiswer Intezzqggroxxcs 10 and 11i.

Section 2.750bfb) reguires that:
*lelach interrogatory shall be answered

separately and fully in writing under oath
or affirmation . . . ." (emphasis added)
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None of Joint Intervenors' answers were under oath or affirma-

tion. Section 2.740b(b) 15 not discretionary as the answers

shall be under oath or affirmation,

Apparently Joint Intervenors desire to keep the other
parties to this proceeding from lcarning anything through the
discovery process. Interrogatory 10 asked Joint Intervenors to:

"[i)dentify each and every person supplying either
answers to these interrugatories or information

upon which answers were based. Also identify

the specific interrogatories to which each such

person coatributed."”

Joint Intervenors simply failed to respond to the question in

any meaningful way by stating that:

"[t]hese responses were prepared by Joint
Interventors with the assistance of counsel.
Without exception, they are based on documents
of public record and testimony previously
of fered i1n this proceeding.”
Similarly, Joint Intervenors ignored interrogatory number 11
which asked:
"As to the person(s) identified in the
preceding answer to interrogatory, please
state the (a) name, (b) occupat.on,
(¢) address, and (d) telephone nuniber for
each such person.”
Equal to the task of giving a meaningless responsz2, Joint
intervenors simply stated that:
"({t]he requisite information is a matter of
record on this docket. See Response to
Interrogatory No. 10."
It is respectfully submitted that Joint Intervenors

} have not answered interroyatories JU and 11 nor have they
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answered any interrogatories under oath or atfirmation as

required. It is requested that this Board order them to do so.

i B. Joint Intervenors and Governor Brown Have Failed to
- Supplement Answers to Interrogatorics as Required by 10 C.F.R.

§2.740(e).

"12.

' ! §

Applicant's interrcgatories 12 and 13 as directed at
Joint Intervenors and Governor Brown were precisely the same,

They were as follows:

Identify each and every document upon which
you base any an-wers to the precediny
interrogatories and for each such document:

(a)
(b)

(c)

State the name, author, and date
of the document.

Identify the interrogatory answer
to which the document relates.
Identify the specific page(s) of
the document which relates Lo the
answer.,"

As to each and every person you may call or
subpoena as a witness to any hearing which
may be had on the emergency preparedness
contention as admitted by the Licensing
Board in 1ts order of August 4, 1981,
please state:

(a)

(b)

(c)

The name, occupation, address and
telephone number of each such person
and whether that person may appear for
you as a voluntary witness cr as
subpoenaed witness,

The field or science in which each

such person is sufficiently schooled

to enable him to express opinion
evidence in this matter, if any,

Whether such witness will base his

opinion:

(i) in whole or in part upon facts
acquired personally by that
person 1n the course of an
investigation or examination as
to the facts; or
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(11) solely upon information provided
that person by others.

(d) The gualifications of each such person
that would render that person, 1t
possible, as an expert witness,

(e) It any such witness has made a
personal livestigation or examination
relating to any of the tacts or bascc
set forth in the answers to preceding
interrogatories, state the date(s) and
nature of each such investigation or
cxamination,

(£) Each and every fact, and each and
every document, photograplt, report,
item, or other tangible object
supplied or made available to each
such person in this mitter.

(g) Whether each such person has rendered
written reports, regarding facts,
bases, or uplinlons as respects your
answers to the preceding 1nterroga-
tories. If s, state:

(i) the date(s) of eaci such report;
and

(ii) the name and address of the
custodian of each such report.”

Joint Intervenors' answer to interrogatory 12 was:
Y

"Response to Interrogatory No, 12

The documents relied upon include, but are
not necessarily limited to, those documents
attached as e hibits to Joint Intervenors'
April 27, 1941 Response in Opposition to NRC
ctaff and PGCandi®E Motions for Sumimary Disposition
vand those incorporated therein by reference),
all docuw nts marked for identification or
offered into evidence by Joint Intervenors
during the low power test hearing; and all
documents cited by Joint Intervenors in their
June 16, 1981 Proposed Findings of Fact and
Conclusions of Law, filed v the low power test
proceeding. This response is given without
preiudice to Joint Intevencrs' right to rely
upon any decuments subsequently discovered by
them."™

Joint Intervenors simply did not answer the question as asked

nor did they object to it. Having failed to object to the
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interrogatory and having answered it (however poorly), Joint
Intervenors have waived any objection to any part of the
interrogatory and must answer the question as asked. Skelton

Co. v. Goldsmith, 49 F.R.D. 128 (D.C. N.Y., 1969), Herbst v,

Chicago, R.1. & P.R. Co., 10 F.R.D. 14 (D.C. Iowa, 1950). In

addition, if no objection to an interrogatory is interposed at
or before the time when answers and/or objections are due, no

motion for protective order or objection to the interrogatories

may be tiled. Lackawana Retuse Removal, Inc. v. Procter &

Gamble Paper Products Co., 26 Fed.Rules.Serv.2d 375 (D.C. Pa.,

1978).

Similarly, Governor Brown failed to answer
interrogatory 12 as asked. His response was as followsys

*The documents relied upon are: Revision 2 to
the PG&E Emergency Response Plan and all
attachments thereto; Joint Intervenors' Exhibit
111; the Transcript of the Low Power Test
Proceeding; the draft County Emergency Responsc
Plan, dated May 1981; the September 1980 PG&E
Evacuation Assessment; the 1981 revir‘on to the
State Emergency Response Plan; NUREG-0654, Rev,
1; NUREG-0696, Reg. Guide 1.97; June 14, 1981
PG&FE letter; Req, Guide ' ,23, Rev. 1; and NRC
regqulations, particularly Sections 50.33(g) and
50.47."

Both Joint Intervenors and Governor Brown having failed to
object to any part of interrvogatory number 12 (even assuming it
were objectionable, which it is not) must now answer each and
every subpart of that interrogatory as asked. It is

respectfully requested that this Board order them to do s0.




As respects interrogatory 13, Joint Intervenors and
Governor Brown basically answered in the same way which, in
effect, was no answer at all. Joint Intervenors stated that:

“la)Jt this time, Joint Intervenors have

not decided what persons, if any, they may
call or subpoena as witrnesses at the hearing
to be held on the admitted emergency
preparedness contention.”

Jovernor Brown simply responded that:

*Governor Brown has not identified any
witnesses he may call or subpoena for the
emergency preparedness hearing. 1In
accordance with the requirements of NRC
regulations, Governor Brown will supplement
this response as soon as witnesses are
identified.”

Section 2.740(e) requires the folloving:

"(e) Supplementation of responses. A party who
has responded to a request for discovery with a
response that was complete when made 1s under
no duty to supplement his response to include
information thereafter acguired, except as
follows:

(1) A part, is under a duty seasonably to
supplement his response with respect to any
question directly addressed to (1) the 1dentity
and location of persons having knowledge of
discoverable matters, and (ii) the identity of
each person expected to be called as an expert
witness at the hearing, the subject matter on
which he is expected to testify, and the
substance of his testimony.”

This interrogatory simply requests information as to what
witnesses Joint Intervencrs and Governor Brown may call at
hearing in this matter. The interrogatoy has been outstanding
in excess of two months. The contention has been outstanding

for many mont*s. It is the desire and right of Applicant to
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take the depositions of Joint Intervenors' and Governor Brown's
witnesses as provided for in 10 C.F.R. §2.740a. Joint
Intervenors and Governor Brown have an obligation under
§2.740(e) (1) to supplement their responses to this interrogatory

in a timely manner. It is respectfully requested that this

Board order Joint Intervenors and Governor Brown to disclose
their witnesses in sufficient time to allow the Applicant to
take their depositions 1n an orderly and timely fashion prioiv to
at least ten days before the time for filing of motions for
summary disposition in this matter,

Respectfully submitted,

MAI.COLM H. FURBUSH

PHILIP A. CRANE, JR.

Pacific Gas and Electric Company
77 Beale Street

San Francisco, California 94106
(415) 781-4211

ARTHUR C. GEHR

Snell & Wilmer

3100 vValley Center
Phoenix, Arizona 85073
(602) 257-7288

BRUCE NORTON

Norton, Burke, Berry & French, P.C.
3216 N. Third Street

Suite 300

Phoenix, Arizona 85012

(602) 2€4-0033

Attorneys for
Pacific Gas and Electric Company

) d i —
By ( ) .\}-_\L&.\\}VAKUVA L e R

Bruce Norton

DATED: October 16, 1981.
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I hereby certify that copies of "APPLICANT PACIFIC GAS AND
ELECTRIC COMPANY'S MOTION TO COMPEL DISCOVERY AS AGAINST GOVERNOR BROWN

AND JOINT INTERVENORS", dated October 16,

1981, have been served on the

following by deposit in the United States mail, postage prepaid, this

l6th day of October, 1981:

The Hon. John F. Wolf, Chairman
Atomic Safety and Licensing Board
Mail Drop East West 450

U. S. Nuclear Regulatory Comm'n
washington, D.C. 20555

The Hon., Clenn O, Bright

Atomic Safety and Licensing Board
Mail Drop East West 450

U. S. Nuc_.ear Regulatory Comm'n
washington, D.C. 20555

The Hon, Jerry R. Kline

Atomic Safety and Licensing Board
Mail Drop East West 450

U, S. Nuclear Regulatory Comm'n
washington, D.C. 20555

Mrs. Elizabeth Aptelberg
c/o Nancy Culver

182 Luneta frive

San Luis Ob.spo, CA 93401

Pavid F., Fleischak2r, Esq.
P. O, Box 1178
Oklahoma City, OK 73101

Mr. Frederick Eissler

Scenic Shoreline Prescrvation
Conference, Inc.

4623 More Mesa Drive

S5anta Barbara, CA 93105

Gordon Silver
1760 Alisal Street
San Luis Obispo, CA 93401

Sandra A. Silver
1760 Alisal Street
San Luis Obispo, CA 93401

Harry W, Willis, Esq.
W. Andrew Baldwin, Esq,
601 California Streeu
Suite 2100

San Francisco, CA 94108

John R. Phillivs, Esqg.

Center for Law in the
Public Interest

10203 Santa Monica Blvd.

Les Angeles, CA 90067

Mrs. Raye Fleming
1920 Mattie Road
Shell Beach, CA 93449




William J. Olmstead, Esq.

Charles Barth, Esq.

Lucy Swartz, Esq.

Fdward G. Ketchen, Esy.

Oftice of Executive Legal Director
BETH 042

U., S. Nuclear Regulatory Comm'n
washington, D.C. 20555

Atomic Safety and Licensing Board
Panel

U. S. Nuclear Regulatory Comm'n

washington, D.C. 20555

Docketing and Service Section
Otfice of the Secretary

U. S. Nuclear Regulatory Comm'n
Washington, D.C. 20555

Janice E. Kerr, Esq.
Lawrence Q. Garcia, Esq.
350 McAlliste. Street
San Francisco, CA 94102

Carl Neiburger
P. O. Box 112
San Luis Obispo, CA 93402

J. Anthony Kline, Esq.

Byron 5. Georgiou, Esq,

Legal Affairs Secretary
to the Governor

State of California

State Capitol Building

Sacramento, CA 95814

Herbert H. Brown, Esq.
Lawrence Coe Lanpher, Esyd.
Hill, Christopher & Phillips
1900 M Street, N.W.
Washington, D.C. 20036
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Bruce Norton



